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BOMBAY HIGH COURT 


NOMINAL INDEX 


[214 CASES] 


Absence of Star denotes Cases of Small or Provincial Importance 

* Indicates Cases of Great Importance 
* * Indicate Cases of Very Great Importance 
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*Abdul Rajak Allisha v. Vaman 
Ganesh 28+ 

*Aditram Girdhar v. Bapulal Becbarlal 143 
^Advocate General of Bombay v. 

Yusuf Ali Ebrahim 338 

Ahmedabad Municipality v. Manilal 
Chhaganlal 130 

*Alcock Ashdown Co., Ltd. v. Chief 
Revenue Authority, Bombay 378 

Ambalal Sarabhai v. Ahmedabad 
Municipality 236 

Ananta v. Ganu 417 

*Andaniswami v. Todadswami 140 

**Anverkhan Maharoadkhan v. 

Emperor 115 

* Aurangabad Mills, Ltd., In re 15; 

Awabai v. Khodadad Ardesher 189 (2) 

11 B 

Babaldas Khemchand, In re 185 

Babu Santu Jadhav v. Emperor 456 

Babusing Ramchandra v. Pandu 227 

Bala Khandapa Vazirde v. Sadashiv 
Hari Chivate 442 

** Balkrishna Bhimaji v. Ramkrishna 
Gangadhar 189 (l) 

Balwant Dass v. Umabai 45 

^Bapu Tatya v. Bala Ravji 289 

*Basavanappa v. Krishnadas Gover- 
dhandas 379 

*Baswant Mushappa v. Mallappa 
Kallapya 301 ( 1 ) 

Bhaga Motiji v. Dorabji Sorabji 63 

Bhagawandas Maganlal v. Kaikhushru 

# Adarji Antia 212 

*Bhaicband Kirparam v. Ranchhod* 

das Mancharam 285 

Bbailal Chaturbbai v. Kalyanrai 
Virajran 49 


Bhavan Morar v. Secy, of State 167 

Bhimabai Padappa v. Swamirao Shri- 

nivas 175 

Bhimaji Ramchandra v. Bhimabai 
Hiroji 122 

Bombay Municipality v. M. Damodar 
Bros. 214 

Bombay & Persia Steam Navigation & 

Co., Ltd., Tn the matter of 119 

29 C 


*Chand Saheb Kasim Saheb v.Gangabhai 
Vishnu 248 
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Balkrishna 220 

Dattatraya Sitaram v. Secy, of State 302 

*Dayabhai Chunilal v. Bai Ujam 260 
Dhanji Jairam v. Secy, of State 381 

*Dhanlaxmi (Bai) v. Hari Prasad 
Uttamram 262 


nominal index 1921 Bombay 
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51 E 
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Essafally Aibhai v. Abdeali Gulam 
Husain *124 

63 F 

Eaki Ibrahim v. Faki Gulam Mohidin 459 
•* :: Eakirappa \'eerbhadrappa v. Savit- 
rewa Sangappa (1) (F. B.) 

* Fernandez, G. S. v. Emperor 374 

•' Framroy Dosabhai v. Dalsukhbhai 
Fulchand P3u 

67 G 

Gabu v Zipru 384 

Gangabai Joshi v. Mari Ganesh Joshi 446 
Gangabai Mst. v. Mst. Jankibai 380 
‘ Gangadhar Manika v. Balakrishna 
Soiroba 404 

Gangappa Irrapi a v. Emperor 44 

■*Ganpat Kama v. Secy, uf State 138 
Genu Tukaram v. Naiuyan 51 

Ghelabhai Punsi v. I Cast Indian Rail¬ 
way Company 443 

Girijabai Nagappa v. llemraj Yrinda- 
bandas 64 

*"Girijashankar Daji Bhat v. Murli- 
dhar Narain 209 (2) 

*Girima!lappa Channappa v. Ken:h- 
ava San Yellappa 270 

Gitabai Bhan v. Krishna Malhari 295 
*Gopaldas Ganpatdas v. Tribhowan 40 
Gopal Dinkar v. Ganesh Narayan 191 (2) 
Gopalji Kallianji v. Chhaganlal Vith- 
alji 419 

'Gordhandas Nathalal v. Bai.Suraj 193 
Gordhandas Yithaldas v. Mohanlal 
Maneklal. 161 

Govindakrishna v. Hanmaya Lingaya 65 
Govindlal Bansilal v. Bansilal Motilal32> 
*Govind Pandurang, In re 366 
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67 

278 

401 

394 
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Gurushantappi Gurappa v. Mai lava 
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91 H 

Hamidalli Kadamalli v. Ahmadaili 
Mhibuballi 67 

*Hassan (Sheikh) v. Mahomed Ali 278 
Hiralal Ramnarayan v. Shankar 
Hirachand 401 

Holibasappa Pareppa Sangoli, In re 394 

95 I 

Ichalal Jagmohanda- v. Nago Sina 
Patim 462 

In the Matter of the Specitic Relief 
Act, 1877 ; In the matter of the Ex¬ 
cess Profits Duty Act, 1919; In the 
matter of Doraiswami Iyer & Co. 452 
Ismail Allarkhia v. Dattatraya Ram- 
chandra 30 

Hsmailji Haji lialimbhai v. Ismail 
Abdul Kadar 460 

Hsufalli Hassanally v. Ibrahim Daji- 
bhai 191 ( 1 ) 

100 J 

Jagannath Yasudeo Pandit, In re 71 
Jagjivan Harjbhai v. Kalidas Mulji 188 
Jamnadas Shivram v. Chunilal Hum- 
birmal 144 

*Jamshedji Hormasji v. Gordhandas 
Goculdas 201 

Jamshedji Naoroji v. Sorabji Naoroji 414 
:: Janardan Triumbak v. Martand 
Triumbak 208 

Jerup Teja A Co. v. Peerbhoy Adamji 421 
Jethabhai Gokuldas v. Parsottam 
Havass 261 


443 108 


Kandarao Yithoba v, Municipal Cor¬ 
poration of Bombay 230 

Karim Elahi v. Sher Ahmed 195 

*Kasturbhai Manibhai v.Hiralal Dah- 
yabai 307 

Keshav Govind v. Emperor 322 (2) 

Khusalbhai Paragji v. Dulabhbhai 
Paragji 281 

Kondan v. Indaichand Backaraj 393 

Krishnaji v. Sitaram Hanmant 403 

**Kulsumbi v. Abdur Kadir 205 

Kundammal Dow la tram v. Lakhmi 
Chand Chhogmal 73 (1) 

*Kuverji Kavasji v. Municipality of 
Lonavala 198 

118 L 

* Lakhmi ram Kevalram v. Poonam 
Chand Pitambar 128 (2) 
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**Lakshman Gowroji v. Ramji Ant- 
one t 93 

Laxman Upendra Shanbhog v. Manju- 
nath Damodar Prabhu 458 

Laxman Madhavrao v. Bhagvansing'h 
Narsingbhau 409 

122 M 

Mabel Flora Murphy v. James Lloyd 
Murphy 211 

Madhav Balkrishna v. Appaji Venka- 
tesh ^ 398 

Madhav Motiram v. Jairam Sakha- 
ram 451 

Madhavrao Moreshwar v. Secy, of 
State 125 

*Mahadev Narayan v. Sadashiv 
Kesha v 257 

Mahomed Yusuf Ismail v. Secy, of 
State 200 

Maneklal Vatnanrao v. Bai Ainba 224 (1) 
*Mangaldas Girdardas v. Assistant 
Collector, Ahmedabad 325 

*Manikchand Maganchand v. Rangappa 
Kondappa 28 

Manilal Girdhar v. Nathalal Maha- 
sukhram 35 

*Manilal Jugaldasv. Banubai Framji 266 
**Manilal Motilal v. GokalDas Rowji 310 
Manilal Raghunath v. Radhakisson 

Ramji wan 238 

*Mariand Mahadev v. Dhondq Mora- 
shwar 184 

Motibhai Shankarbhai v. Nathabhai 
Narayanbhai 187 

"Motilal Mansukhram v. Maneklal 
Dayabhai 147 (1) 

*Multanmal Jayaram v. Budhumal 
Kevalchand 252 

Municipality of Sholapur v. Abdul 
Waheb Shaik Chand 439 

140 N 

Narandas Karsandas v. Emperor 445 
Narandas Raghunathdas v. Shantilal 
Bholabhai 267 

Narsappa v. Bharmappa 408 

*Narayan Budhaji v. Posha Jama 172 

*Narayan Vasudevacharya v. Amgauda 
Malaguada 169 

*Nathoobbai Dullabai v. Himatlal 
Vastachand 336 

*Nathuram Shivnarayan v. Dhularam 
Hariram 407 

Navalchand Chhajanlal v. Manik- 
chand Melapchand 25 

*NowrojiPudumjee v. Deccan Bank Ltd. 69 
Nurdin Najbudin v. Bu Umroo 56 

150 


P. 

Pandu Bala v. Chandra Ganesh 23 

Pandurang Balakrishna v. Jagya 

Bhau 411 

** Parshotam Ganpat v. Yenichand 
Ganpat 147 (2) 

**Prabhulingappa Khangouda v. 

Gurunath Balaji 256 

* Pranjiwandas Purshottamdas v. 

Bai Mani 291 

Pranjivandas Narsidas v. Mia Chand 
Bahadur 426 

Pranjivan Ilargovan v. Bai Bhikhi 57 

Purshotlam Thvar Amin v. Em- 


peror 

3 (F.B.) 

158 R. 

Rajacharya v. Chemanna 

229 (2) 

Rajmal Girdharilal v. Maruti 

Shi- 

varam 

389 

Ramachandra Avudhutrao v. 

Tuka- 

ram Babji 

276 


Ramachandra Bai want v. Balaji Ga¬ 
nesh 48 (1) 

Sons & Co. 203 

^Ramachandra Ramvallabhv. Vasanji 
*Ramanath Mulchand v. Gajanan 
Pandurang 301 (2) 

*Rama Ranchhod v. Sayad Abdul Ra¬ 
him 395 

*Rambhai Dabhai v. Vallabbhai Jha- 
verbhai 430 

Ramchandra Govind v.'Jayanta 228 
Ramnath Mulchand v. Gajanan Pan¬ 
durang 229 (1) 

Rangubhai Gururao, In re 29 

Ranjitsingji v. Bank of Bombay 204 
Roy, N. & Co. v. Surana, Dalai & Co. 82 
Rukhmabai v. Ramchandra Vasudev 
Rotithor 470 

Rustomji Dinshaw v. Dosibai Rus- 
tomji 34 

Ravibhai Kashibhai v- Dahyabhai Za- 
berbhai 32 

174 S 

Sadjasukh Gambhirchand v. Baijnath 
Harnandrai 87 (1) 

*Sakharam Daji v. Ganu Raghu 297 
Sakharam Govind v. Trimbakrao 
Ramchandra 303 

*Shankar Daji v. Dattatraya Vinayak 385 
^Secretary of State v. Dilsizian Freres 447 
Shantmurty Devappa v. Narayan 
Ramchandra 209 (l) 

Shidhraj Bhojraj v. Dari Santaram 371 
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ShivalinjMPpa Satrirappa v. Satyava 

Laxman ^ '' 

**Shivubai Rajaram v. Shiddheswar ^ 

Martand 

Shri Jagannath \a-udev 1 audit 
Mahraj v. H. H. the Maharaja of 

Kolhapur xv 

Sbrinivas Kuppuswam* v. M. C, Wa z Mi 
Sidhanath Man and NaJgir v. Chiko 
Bhagwantrao Nadeir 4 54 

*Si»aram Ravaji v. Khandu Mairala 413 
**Sitaram Sakharam v. Laxman 

Vishnu & 

Sitaram Sadashiv v Tukaram Daji 78 
Sonubai Baburao v. Shivajirao 

Krishnarao . ^ 

Swarnirao Shriniwns v. Bhimabai 
Padappa ^68 ^ 

191 T 

Tata Iron k Sfeel Co. v. ChP-f Reve¬ 
nue A .thority 128 (1) 

Tata Iron and Steel Co , Ltd. Tn re 391 
Theresa v. Francis J. Misqutia 136 

Trimb k Gangadhar v. Ramchandra 
Trimbak 66 


195 


*Vaman Viibal v. Venkaji Khando 55 
*Va^ta Balwant v. Secy, of State 177 


Vasudeo Harihar Pandit, In re 10 ; 
Venkatesh Raval Shetti v- Bhiku Ven« 
katesh Bhat 207 

'’Vishnu Bhikaji v. Babla Lacka 38 

Vishnu Dhondev v. Rampratap Daulat- 
tram ' 219 

Vishnu Narhar Sapre v. Shriram 
Raghunah Karkare 455 

•'Vishnu Ramchandra Joshi v. Ganesh 
Krishna Sathe 449 

’Visvanath Ganesh v.G. I. P. Ry. 73 (2) 

Visvanath Parsharam v, Narsu Tulsidas 33 
Vithald as Bhagwandac v. Nagubai 

M. Joshi 54 

Vithaldas Narottam v. HansraJ 
Amarchand 48 (2) 

Vithaldas Prabhu v. Subraya Man- 
jappa 127 

Vithal Ramchandra v. Raghavendra 
Ramrao 158 

Vithoba Mahipati Dhnbade v. Balkri- 
shna Sakharam Kulkarni 4-37 

Vnjvallubedas Jekisondas v. Emperor 

322 (1) 

*Vyankat Awachit Patil v. Onkar 
Nath Chaudhari 434 

212 W 

* Wadi a, In reSir Hormusji A. 372 

Walbibhadas Tulsidas v, Nagardas 
Juthabai 343 

214 




THE ALL INDIA REPORTER 

1921 


BOMBAY HIGH COURT 
SUBJECT INDEX 


Absence of Star denotes Cases of Provincial or Small Importance* 

* Indicates Cases of Great Importance. 

Indicate Cases of Very Great Importance. 


A 

Accounts 

——Mutual, open Sc current. See 

Lim. Act, Art. 85 
Acknowledgment 

- See Limitation Act, S. 19 

Administration 

-Suit for—Mako:nedan dying— 

Heir can sue for administration 424 

-Suit for—Property in possession of 

party to suit—Administrator can 
decide if it belonged to deceased 187 
Adverse possession 
——Decree-holder getting into posses¬ 
sion without execution—Possession 
must be ascribed to the decree 470 (a) 

• • 

-Judgment-debtor remaining in 

possession awaiting execution—He 
cannot claim to hold adversely to 
the world 470 (b) 

-Landlord and tenant—Tenant 

setting up larger claim by adverse 
po.-session—Time runs from notice 
to landlord of such claim 227 

-Tenants-in-common—To consti¬ 
tute adverse possession by one 
tenant-in-common there must be 
ouster of other—Ouster maybe pre¬ 
sumed from sole possession of one 
tenant for long time 

1921— N. S. T. (Bom.) 2 


Adverse possession 

-Trespassers — One Trespasser 

cannot tack his o wn wrongful posses¬ 
sion to the wrongful possession of 
another trespasser through whom 
the former does not derive title in 
any way 48 (1) 

Adjournment 

- See Civil P. C., O. 17, R. 3 

Arbitration Act 

-S. 19—Submission to arbitrators 

Court has Jurisdiction to stay suit 185 

-Suit to enforce award—Lim. 

Act, Art. 120 applies 389 (b) 

Attachment before judgment 

- See Civil P. C., O. 38, R. 5 

Award 

-Decree on. See Civil P. C , Sch. 2, 

Para 16 (2) 

B 

Bench Magistrates 

- See Criminal P. C., S. 16 

Bombay City Municipal Act (1888) 

-S. 91—Acquired property direct¬ 
ly vests in corporation and no trans¬ 
fer from Government is necessary 
—Land Acquisition Act, S. 31, does 
not apply 214 (a) 

-S. 91— Acquisition—No notice 

is necessary to eject tenants 214 (d) 


77 
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Bombay City Municipal Act 

( contd.) 

-Ss 471 and 394—Storing oil with¬ 
out license—License having been 
wrongfully refused is not defence to 
charge 445 (b) 

-Sch. M, Part II—"Oil (other 

sorts)” includes sweet and cccoanut 
oil 445 (a) 

Bombay City Police Act (4 of 1902) 

-S 40 ( 1 )—Penal Code, Ss. 145 

and 151—"Commanded in the 
manner prescribed by law to dis¬ 
perse”—"Lawfully commanded to 
disperse ” — Bombay City—Com¬ 
mand by Magistrate is not enough 

322 (2) 

Bombay District Municipal Act 
(1884) 

-S. 32, Cl. (h)—Bombay Distiict 

Municipal Act (1 01), S. 2—Rules 
by Ahmedabad Municipality, R 74 
—Provisions not complied with— 

Only assessment, at rate fixed for 
previous year, can be levied 236 (b) 
- (1901) —S. 65 (4)—List not sign¬ 
ed by Officer—Legality of levy is 
not affected 236 (a) 

-S. 96—Erection of stone com¬ 
pound wall at a distance is erecting 
building 62 

-S. 96—Permission to build once 

granted cannot be revoked 439 

-Ss. 96 and 113—Bombay Act 

(6 of 1873), Ss. 33 and '42- 
Projections overhanging public 
street not coming under S. 113 
(3) cannot be removed by Muni¬ 
cipality after long delay 130 

-S. 142 (- 1 )—Section does not 

create any offence 155 

Bombay Hereditary Offices Act 
(III of 1874) 

-Ss. 9 (2) and 11-A—Resumption 

and levy of full rent by Collector— 

Rent is payable to Vatandar as pro- 
fits . 37 

Bombay High Court Civil Cir¬ 
culars 

-K. 17—Application to Collector 

to set aside sale—Collector should 
at once refer applicant to Court 
executing decree 209 

Bombay High Court Rules 

-Costs—Discretion of Taxing Mas¬ 
ter L not generally interfered with 87 ( 1 ) 

-(Original Side) —Originating 

summons—Same person cannot ap¬ 
pear both as applicant and respond- 


Bombay High Court Rules (Original 
Side)—( ronUl .) 

ent or on one side in two capacities 

414 (a) 

-Rr. 130, 131—Order on sum¬ 
mons for direction*.—Trial Court’s 
jurisdiction is not made .es judicata 

195 (a) 

Bombay Khoti Settlement Act 
(I of 1880) 

-S. 8—In the absence of specific 

agreement between tenant and 
Khot, tenant is yearly tenant and 
tenant is entitled io notice under 
Bombay Land Revenue Code (Act 
V of 1879), S. 84 ^ 38(b) 

Bombay Land Revenue Code (1879) 
——Ss. 74 and 88—Notices of relin¬ 
quishment received by Inamdar are 
exempt from registration only when 
Survey Settlement i- introduced or 
powers under S. 88 are conferred 371 

-Ss. 79-A and 68—Grant under 

S. 68—Grantee prohibited from 
alienation—Contract for alienation 
is not breach ol condition of grant 
—Summary eviction of grantee 
under S. 79-A is illegal 3S1 (a) 

-S. 83—Court can consider the 

particular usages in considering 
the limit of enhancement 78 (b) 

-S. 83—Ejectment suit by landlord 

—Presumption is occuj ancy is 
annual—On tenant proving anti¬ 
quity of tenancy landlord must 
prove intended duration—Otherwise 
tenancy will be co extensive with 
landlord’s tenure 224 (1) 

-S. 83—Person setting up per¬ 
manent tenancy need not rely on a 
grant—Kent note lor single year is 
not sufficient to rebut presumption 
arising from antiquity of tenancy 395(c) 
——S. 83 (2)—Commencement of 
tenancy proved but not terms— Pre¬ 
sumption under S, 82 (2) does not 
arise 454 

--—S. 84—Disclaimer of landlord’s 
title—Notice to quit is still neces¬ 
sary 396 (b) 

——In absence of speci¬ 
fic agreement between tenant 
and khot, tenant is yearly tenant 
and is entitled to notice 3S (b) 

-S. 121— Settlement of boundary 

line by Collector does not bar Civil 
Court’s jurisdiction to try a suit or 

Portion acquired by adver e posses¬ 
sion g* 



SUBJECT INDEX, 

Bombay Land Revenue Code (contJ.) 

-S. 135-H—Omission to file certi¬ 
fied copy or Re cord-of-Rights in 
trial Courts can be cured by appel¬ 
late Court 64 

-S. 202—Exemption from pay¬ 
ment of Revenue granted to plain¬ 
tiff’s family for their lands, in return 
for Patelki service —Patel Kinship 
ceasing — Possession of plaintiff’s 
family does not become wrongful 167 

-S. 2 4 — Rules framed under 

R. 93—Government’s right is con¬ 
fined to reserved trees at date of 
settlement 435 

-S. 216— Construction of S. 216 in 

18 Bom. 525 should be followed at 
least on the principle of stare de¬ 
cisis if once it has been adopted in 
a previous suit between the same 

parties F. B. 87 (2) (b) 

-S. 216—Grants in unalienated 

villages absolutely free for paying 
portion only of the revenue—S. 216 
does not apply to them 78 (a) 

-S. 217—Whole property in the 

soil granted to Inamdar—Even 
then village is alienated 23 

Bombay Municipal Act (1888) 

-S. 91—Land acquired under Land 

Acquisition Act—Bombay Rent 

(War Restrictions) Act 1919 does 
not apply 214 (a) 

-S. 296—Road construction—Cor¬ 
poration can acquire more land 
than necessary so as to recoup them¬ 
selves for the expenses 230 

Bombay Prevention of Gambling 
Act (3 of 1865) 

-S. 1—Pakka Adatias—Transac¬ 
tions entered into by Pakka Adatias 
on behalf of their constituencies— 
Intention to pay differences only— 
Pakka Adatias cannot recover from 
constituents losses incurred 238 

Bombay Rent (War Restrictions 
Act 1918) 

-Applicability—Land Acquisition 

Act—Land acquired under—Rent 
Act does not Ripply 214 (b) 

-Landlord is entitled to use the 

premises for his own residence if 
required 34 

-Satisfactory cause-Municipality 

acquiring premises—Premises neces¬ 
sary for scheme of large public 
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Bombay Rent Act (War Restrictions) 

utility—Satisfactory cause exists 
within the meaning of Act 214 (c) 

-S. 2 (a) (i)—Standard rent is rent 

for which premises were originally 
let after 1916, January 1st—‘‘Stan¬ 
dard rent” between tenant and sub¬ 
tenant is not differrnt 224 (2) 

-Ss. 3 and 12—-Lease providing 

for lessors right of re-entry on non¬ 
payment of rent—Provision opera¬ 
tes only to the extent of Standard 

rent 307 (d) 

-S. 7 (1)—Extra sum charged for 

Electric light—Sum not taken into 
account in fixing standard rent— 

No offence is committed 162 

-S. 9—Portion of premises demi¬ 
sed required by landlord for his own 
use — Tenant offering to give up 
a part under a compromise—Court 
can enforce the compromise 73 (l) 

-S. 9- Reasonable requirement— 

A bona fide requirement of a small 
fraction of the premises leased does 
not amount to a reasonable require¬ 
ment of the whole of the premises 54 

* - S. 9 (2)—Land holder must 

not be kept out of his premises, 
if he shows good ground that he 
wants them for his own use 212 (b) 

-S. 10—Decree by Presidency 

Small Cause Court for possession 
passed before coming into force of 
the Act—Order, staying execution 
till further order, is within jurisdic¬ 
tion—But Court must not take into 
account the fact that decree-holder 
prior to coming into force of Act 
did not give reasons for possession 212 (a) 

i -S. 10—Order for possession 

cannot be varied by the Small 
Causes Conrt 201 

Bombay Revenue Jurisdiction Act 

(10 of 1876) 

* -S. 4—Section must be strictly 

construed — Collector refusing to 
declare alienation null and void— 
Jurisdiction of Civil Court to decide 
that question is not barred F. B. 17 

-S. 12 —S. 12 gives jurisdiction to 

say according to what rules cost of 
reference should be taxed—Mean¬ 
ing of, in each case explained 71 (b) 

-S. 12—Matter that might not 

be tried by Civil Court before 
passing of Act — Reference by 
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Bombay Revenue Jurisdiction 

Act (corJd.) 

by Government—High Court has 
jurisdiction 107 (a) 

Bombay Summary Settlement 
Act (1863) 

-Inam “Dharmadaya” from son to 

grands >n—Applicability of Sum¬ 
mary settlement 107 (b) 

Bombay Vatan Act (1886) 

--S 5 — Mortgage of Kulkarni 

Vatan—Personal covenant to repay 
in case mortgagee is deprived of 
possession— 1\ r MacU<>d y C.J . co¬ 
venant is not void— (Shah, J t ) It is 
doubtful if covenant will apply to 
dispossession due to mortgage com¬ 
ing to end on account of mortga¬ 
gor’s death 437 ( c ) 

Breach of Contract 

-Damages for. See Contract 

Act, S. 73 


C 

Civil P. C. (1882) 

-Ss. 335 and 334—Notice under 

S. 335 to person not bound by 
decree—Judge wrongly saying the 
person was bound by decree when 
passing order without stating sec¬ 
tion—Order falls under S* 335 122 (a) 

—-S. 335 — Order passed after 
notice is binding on person against 
whom it is passed though he may 
not be bound by decree and sale 122 (b) 


* 


(1908) 

•Ss. 2(2) and 97—Preliminary 


* * 


issue as to jurisdiction—Decision 
is not preliminary decree ?2 

-S. 9—Court will not decide mere 

questions of religious rites or cere¬ 
monies unless it is necessary to 
decide rights to property 333 ( 

--E 9—Defendant prohibiting 

friends and castemen from allow¬ 
ing Plaintiff, a Hindu priest to 
officiate—Suit for injunction lies 209 (; 

-S. 9—Offerings to deity—Suit for 

share in, is cognizable bv Civil 
Courts 297 

—S ; 9— Plaintiff claiming to be 
carried in a palanquin in public 

street as Jagadguru—Suit is not 
of civil nature 

—S. 10—Suit in foreign Couri_ 

• • * m • 


n 


Person within jurisdiction of Court 
in British India can be ordered not 
to continue 128 ( 


Civil P. C. {con’d) 


— S. 11 -—Execution prcceedings-*- 
Previous application and order erro¬ 
neously made but order not appeal¬ 
ed from—At next, application de¬ 
fendant cannot plead previous appli¬ 
cation v. as not in accordance with 
law 

S. 1 1 —Explanation 4—Matter 


260 


— r --- ■ 

not actually decided by Court can 
be re* judical a only if explana¬ 
tion 4 applies- Order on sum¬ 
mons for directions under Bombay 
High Court Rules (Original Side) 

13u, 131—Trial Court's Jurisdiction 
is not made res judicata 193 (a) 

E- 11—Judge by whom previous 


-— j ■ ’ »^ ’ iwuo 

decree was made must have jurisdic¬ 
tion to try subsequent suit also 434 (b) 
■S. i 1—Proceedings under para-. 




Vi 


20 and 21, Sch- 2 ol the Civil P. C. 
are not proceedings in suit within 

S 11 . 389 (a) 

b. 11-Question of law—Plain¬ 
tiffs right to mailin' dues decided 
by cons ruing statute—Question is 
not ns judicata. {l\r Macleod, C. 

J. ; Shah J., dissenting ; Fawcett, J. 
doubting) (F.B.) 87 (2) (a) 

S- 20 —Partnership commenced 

and carried on in foreign territory_ 

Defendant resident within jurisdic¬ 
tion Suit for dissolution of partner¬ 
ship can be brought 460 ( a ) 

S. o5—Costs—A Court ought to 
give the successful party such costs 
a< are necessary to enable him to 
place h;s ca-e properly before the 
Courts ^ 71 ( a) 

S. 47-Decree on awai J--Execut- 


-,» V V. V 

ing Court cannot refuse execution 
on ground of award being invalid 301 ( 2 ) 

S 47—Que tion whether decree 


2.:s 


•>* 


' - ■■ UVWiOL 

should be ^et aside cannot be con¬ 
sidered in execution 

— E. 47—-Representatives—Purcha¬ 
ser Item ostensible owner of pro¬ 
perty—fact that ostensible owner 
is judgment-debtor does not make 
purchaser his representative 4 5 (u) 
—-S 47—Stay ot Execution — 
Order for—No appeal lies JOS 

E. 4b—S. 48 has retrospective 
effect 4 0 

S. 92—Advocate-General is not 
concerned with private trusts 33S (h) 
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Civil P. C. ( contd) 

*-S. 92—Offerings to deity in tem¬ 

ple—Offerings forming part of tem¬ 
ple funds — Pujari suing temple 
servants for share in offerings — 

S. 92 applies 297 (b) 

-S- 100—Inference from given set 

of facts is question of law 385 (c) 

-S. 102, and O. 21, R. 71—Claim 

under O. 21, R. 71 for less than 
Rs. 500—No second appeal lies 229 (2) 


—S. 1C4—Order giving leave to 
sue—Receiver is not appealable 427 (a) 

-S 107, O. 23, R. 1—Leave to 

plaintiff to withdraw from a suit 
with permission to bring a fresh 
suit—Court of Appeal can grant 278 


— S. 109 (b)—Order refusing ap¬ 
plication under Specific Relief Act, 

S 45 by Special Bench of High 
Court—Appeal lies to Privy 
Council 378 

-S 110—Easement—Value less 

than Rs. 10,000—Property affected 
more than Rs. 10,000 in value—No 
right of appeal to Privy Council 
exists 266 

—S. 141—“Proceeding” means ori¬ 
ginal matter in the nature of 
suits 463 (1) (b) 

—S. 144—Art. 182 applies to appli¬ 
cation for restitution. 67 

-S. 151—Appeal dismissed for 

default can be readmitted under 
S. 151. 20(a) 

-O. 2, R. 2—Previous proceed¬ 
ings by plaintiff’s next friend during 
his minority—O. 2, R. 2, does not 
apply 434 (a) 

—O. 2, R. 1—Three mortgages form¬ 
ing same transaction — Plaintiff 
suing on one only cannot subsequ¬ 
ently sue on the others— Dekhan 
Agriculturists’Relief Act, S. 13 282 


-O. 7, R. 1—Facts not set out in 

plaint but admitted by defendant 
can be relied on 307 (b) 

—O. 17, R. 3—Rule applies where 
party to whom time has be-n gran¬ 
ted fails to produce evidence or do 
other neces-ary thing — In such 
cases, Court can proceed to decide 
suit forthwith 458 

-O. 20, R. 12—Application for 

ascertainment of mesne profits is 
one in execution 404 


Civil P.C. (contd) 

-O. 21, R. 2—Certifying payment 

out of Court—There is no time 
limit—Execution application recit¬ 
ing payments already made amounts 
to certifying 411 

* -O. 21, R. 22 — Notice to egal 

representative of deceased judgment- 
debtor— True legal representative 
in possession not served—Some one 
else served as legal representative 
— Execution sale does not bind legal 
representative 385 (a) 

-O. 21, R. 53 (2)—Scope—Sale of 

attached decree is an entirely 
wrong procedure 127 

* -O. 21, R. 58—Order in attach¬ 

ment proceedings declaring certain 
sale-deed inoperative—Attachment 
withdrawn pending suit to set 
aside the order—Suit by plaintiff - 
vendee of property to recover pos¬ 
session is not barred 35 


—O. 21, R. 63—Suit by decree- 
holder for declaration that certain 
house belonged to judgment-debtor 
and was liable to be attached— ... 
Plaintiff proving that house belong¬ 
ed to the judgment-debtor—The 
only person entitled to object to 
plaintiffs right of attachment 
would be the person claiming the 
house 368 (a) (2) 

-O. 21, R. 89—Payment under— 

Sale set aside—No suit lies for re¬ 
fund afterwards 169 

-O. 23, R. 1 and S. 107—Court 

of appeal can grant a plaintiffleave 
to withdraw his suit with liberty 
to bring a fresh suit 278 

‘-O, 23, r. 3—Parties to suit 

referring to arbitration without 
Court’s intervention—Award Pass¬ 
ed—Submission and award cannot 
be recorded under R. 3 and decree 
cannot be passed in terms thereof 
—Sch. 2, Para 20, does not apply 
40 Bom. 386 overruled 310 


—O. 25, R. 1—R. 1 does not apply 
to reference under Revenue Juris¬ 
diction Act, S. 12 463 (1) (a) 

—O. 30, r. 8—Appearance under 
protest by one N— N filing written 
statement—Plaintiffs getting ex 
parte order for adjournment to have 
duplicate writ on firm—N was 
entitled to have the question that 
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Civil P. C. (con/d) 
he was not a partner decided by 
Court—Order of adjournment 

should stand 48 (2) 

-O. 34, R. 6 —Time for suit on 

personal covenant in mortgage runs 
from expiry of mortgage term—But 
where mortgagee enjoys the usu¬ 
fruct in lieu of interest time runs 
from last year when he enjoys such 
usufruct 437 (b) 

-O. 34, R. 14—Mortgagee with 

possession—Mortgagor continuing in 
possession as tenant—Failure to pay 
rent—Suit for possession and rent 
—Claim '‘arises under mortgage.” 285 (a) 
"-0.34, R. 14—Sale in contraven¬ 

tion of rule is not void but voidable 
by Mortgagor—Proper remedy is 
by application under S. 47, Civil 

P-C. 285 (b) 

A -O. 38, R. 5—Pending procee¬ 

dings—Defendant attempting to 
sell some of his immoveable pro¬ 
perty is not necessarily disposing 
with intent to obstruct execution 69 

-O. 38, R. 10—Decree obtained 

by person at who^e instance pro¬ 
perty had been attached before 
judgment—Execution not applied 
for by him—Attachment ordered in 
execution of decree of another— 
Notice to former not given—No re* 
vision lies 219 

-O. 40, R. 4—Order passing Re¬ 
ceiver’s accounts— O. 40, R. 4 
applies—Appeal lies 427 (b) 

O. 41, R. 19—Appeal dismissed 
for default can be re-admitted 
under S. 151 20(a) 

-O. 47, R. 1 —No review lies from 

decision under Ch. VII of the Pre¬ 
sidency Small Causes Courts Act 
(1882) ^ I80 

— Sch. 2, Art, 15,—There is no pres¬ 

cribed form for application under 
Article 15 419 ( a ) 

— Sch. 2, Para 8 '—Parties con¬ 

senting to extension of time before 
award was passed — Officer concer¬ 
ned too busy and passing extension 
order subsequent to delivery of 
award—Order must be regarded 
as on the day when the parties con¬ 
sented to extension 419 (b) 

Sch. 2 , Para 12 (b) & (c)—Court 
cannot go into merits of dispute— 


Civil P. C. (contd) 

Court has no inherent jurisdiction 
to amend an award 191 (2 

-Sch. 2, Para. 16 (2)—Time under 

Sub r. ( 2 ) not allowed to make ob¬ 
jections—Appeal does not lie but 
revision may, under S. 115 32 

-Sch. 2, Paras. 20 & 21 & S 11- 

Proceedings under Sch. 2, Paras. 20 
& 21 are not proceedings in suit 
within S. 11 389 (a N 

Civil suit 

- See Civil P. C., S. 9 

Clog on equity of redemption 

- See T. P. ACT, S. 69 

Companies Act 

v -S. 91 B—Articles providing for 

a quorum of three at director’s 
meeting—Five directors at a meet¬ 
ing allotting shares to three of 
them—Allotments is invalid 372 

Compounding of offences 
——See Criminal P. c., S. 345 
Compromise 

- See Civil P. C , O. 23, R 3 

-Counsel may compromise in 

absence of limitation. 414 (c> 

Confession 

- See Evidence Act, S. 27 

Contract Act 

-Contract—Breach of contract— 

Whether particular ship was carrying 
particular contracted goods is not es¬ 
sential fact of agreement—If agree¬ 
ment to supply from the ship is 
made and broken the defendant is 
liable 49 

4 -Importer and Indentor—Importer 

buying on his, as well as his consti¬ 
tuent’s behalf—Importer must make 
clear to constituent his liabilities 
under his contract with him 82 

-S. 20 —Agreement for sale of arti¬ 
cle non-existent at time of agreement 
—Common mistake as to essential 
fact can be said to exist—Agreement 
is void 49 at 51 

;Ss. 21 and 20—Mutual mistake 
of law—Contract is not voidable— 

Even if otherwise S. 72 applies— 
Contract Act, S. 72 93 (e^ 

-S. 23—Agreement between 

Parsi wife and husband to live 
separate is lawful-—Parsis 399 (10 

-S. 30—Pakka Adatias—Trans¬ 
actions entered into bv Pakka 
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Contract Act ( contd ) 

Adatias on behalf of their constitu¬ 
ents— Intention to pay differences 
on l y —Pakka Adatias cannot re¬ 
cover from constituents losses incur¬ 
red—Bombay Prevention of Gamb¬ 
ling Act (3 of 1865), S. 1. 238 

*_S. 65—One of the parties not 

competent to contract—S. 65 does 
not apply l* 7 G) 

_S 72—Mutual mistake of law— 

Contract is not voidable—Even 
if otherwise, S. 72 applies 93 (e) 

S. 73 —Contract to deliver goods 

_ . « • /I > 


at future date—Goods of inferior 
quality delivered •— Contract is 
broken on due date and not when 
inferiority of quality is discovered 203 

*-S. 73—Lease-Covenant against 

sub-letting—Tenant sub-letting at 
higher rent—Landlord is not enti¬ 
tled to any damages on absence of 
any proof of damage 27 

S. 73 —Vendor and purchaser 


•A* 


Clause in contract stating the 
vendor should set right any defect 
in title and if he failed, he should 
return the earnest money—Vendor 
is liable to pay damages on the 
footing of wilful breach 334 

S. 74—Exception—Court can 


* 


77 


65 


* 


reduce amount of penalty according 
to circumstances of case 447 

* _S. 133—Sub-agency change in 

terms as to—Remuneration of sub¬ 
agent in variation of contract— 
Generallettef of indemnity by surety 
waiving his rights, does not preclude 
the application of S. 133 164 

* -S. 160—Goods hired being unfit 

for purpose for which they are 
hired, bailee need not return them 
to bailor—Mere notice to bailor is 
enough 191 (1) 

Copyright 

-Selection from non-copyright 

book is not entitled to protection— 

Use of Notes of other people in 
preparing one’s own notes on a 
text is not illegal unless such use 
is unfair—To copy certain passages 
and omit others to reduce size is 
not abridgment 463 (2) 

Co-sharer 

-Adverse Possession — Tenants- 

in-common—To constitute adverse 
possession by one there must be 
ouster of the other—Ouster may be 


Co-sharer (contd) 

presumed from sole possession of 
one tenant for long time 

Costs 

- Ste Civil P. C., S. 35 

Court Fees Act (7 of 1870) 

-S. 4 (4)—Suit for injunction — 

Fixing separate value for jurisdic¬ 
tion is not necessary 

*-S 8—Land Acquisition case— 

Government claiming some interest 
in land acquired—Private claimant 
appealing—Appeal must be stamp¬ 
ed ad valorem 325 (a) 

Criminal P, C. (5 of 1898) 

_S 4 (m)—Definition of judicial 

proceeding does not apply to 

I. P. C. F. B. 3 (c) 

S. 16— Procedure— Magistrate 
absent during part of the trial can¬ 
not express any opinion 44 (a) 

— —S. 16—Procedure — Magistrate 
present throughout cannot with¬ 
draw 44 (b) 

-S. 133 and Chap. X—Object of 

Chap. X is to have speedy remedy 
—Conditional order made absolute 
after four years is improper 29 

** -S. 164 — Statement recorded 

under S.164 is not evidence in judi¬ 
cial proceeding within I. P. C., 

S. 193 (18 Bom. 377 F. B overruled ) 

F, B. 3 (a) 

: -S. 195 — Alternative charge 

under S. 193, I.P.C., based on state¬ 
ments made before two Courts— 
Sanction of both Courts is neces¬ 
sary F. B. 3 (e) 

•S. 195 — First Class Magis- 




* 


* 


trate is not subordinate to Com¬ 
missioners appointed under Def¬ 
ence of India Act F. B. 3 (f) 

S. 195 (b)—False evidence fabri- 




^ w 

cated for proceedings not actually 
pending—No sanction is necessary 

366 (b) 

■S. 236—Series of facts—Con 


fession recorded under S. 164 can 
form series of facts with other evi- 
dence F. B. 3 (b) 

•S, 238—For conviction for minor 


offence—Court must find that facts 
proved constitute minor offence 59 (b) 

238—Where form of trial 


depends upon charge care must be 
taken at the tinae of framing 
charge 59 W 
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Criminal P C. ironfd) 

-Ss. 242 and 245—Sections do n '-l 

limit S. 342—Criminal P. C 
S. 342^ 574 (b) 

-S. 260—Accused charged under 

S. 290, Penal Code, for working a flour 
mill in residential neghbeurhood- Trial 
should not he summary 370 (a) 


-S. 342 — Applies to summons 

cases 370 (b) 

--S. 342—Presidency Magistrates 

trying summons cases are bound to 
comply with the section 374 (d) 

—Ss. 342 and 242 and 245—Section 
is not limited by Ss. 242 and 245. 374 (b) 

—Ss. 342 and 370 (f)—“If any” in 
S. 370 (f) does not control 

S 342 374 (el 

— S. 345—Several accused—Com¬ 
position with only one is legal—Cu‘ j 
can proceed against the others 166 


—S. 356, Illustration—Magistrate 

directing prosecution cannot try ti e 

c * ?e ' 365 (b) 

—S. 369—Sessions Judge cannot 
review his order 363 (]) 

—S 370 (f)—“If any” does not 
control S. 342 374 ( c ) 

S- 439—Sentence should not be 


-— 

interfered with unless proper discre 
lion is not exercised 

Criminal Tribes Act (3 of 1911) 

S. 23 (a)—Second conviction 

need not be after the Act 


4; 6 


68 


Dekkhan Agr. Rel. Act ( contd ). 

-S. 13- Mortgage'' money payable 

after 21 years—[f money is not so 
paid, mortgagee to continue in 
pos^es-ion and develop land by 
crops— 1 here is no clog on redemp¬ 
tion—Proper relief is under S. 13 51 (b) 

-S. 13—No data to find out the 

amount for interest and principal— 
Court can form a reasonable esti¬ 
mate by guess-work 393 


—S. 13 —Three mortgages forming 
same transaction-Plaintiff suing 
on only one cannot subsequently sue 
on the others 2<2 

—S. 13—Fre-h advances made and 
bonds taken while original mortgage 
not paid off—S. 13 applies 251 

■ S. 15-B — Consent decree order¬ 
ing payment in one sum cannot be 
altered making the sum payable by 
instalments aoR 


-S. 71 — Minor decree-holder— 

Compromise out of Court can be 
recognised but may be examined 

from point of view of minor’s 
benefit 440 

Divorce Act (1869) 

-S. 3 (1)—No permanent resid¬ 
ence-—Residence at a hotel within 

jurisdiction for nearly a month_ 

Both parties within jurisdiction 

when respondent was served_ 

There was sufficient residence 211 



Damages 

For breach of contract. See CoN- 
tract Act, S. 73 

Decree 


-Compromise decree — If once 

passed fresh action to set it aside is 
necessary 4l4 

Defamation 

-Slander of title—Person in pos¬ 
session can sue for removing slander 

on title to his property 45 

17 of a i879j CU,turi8ts ' ReUef / 

-S. 10-A—Proviso 2—Bona fide 

transferee for value without nonce 

holding under registered deed exe- 

cuted less than 12 years before suit 
is not protected A 



Easements Act 

-S. 15—Though S. 15 may not 

apply, immemorial user may be 

proved—Immemorial user is a ques¬ 
tion of fact 

Ss. 15 and 4 — Several 


430 


fishery 


No claim to soil itself—Applicabi- 
hty of Easements Act is doubtful 93 (f) 

—S. 47— Right to half share in 

water of well on another's land ij 


not easement of necessity and if 
not exercised for more than 20 
years it is extinguished 

Enhancement of Sentence 

-—S e « Criminal P. C., S. 430 

Estoppel 

- See Evidence Act, S. 1 1 5 


+ 17 (a) 
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Evidence Act—* 

--S. 24—Inducement—Where the 

accused told the Magistrate that he 
had been told to tell the truth by a 
Saheb who told him to tell the truth 
and he would be released. Held that 
the confession was made under an 
inducement 7 0 

-S. 65—Agreement on plain paper 

to sell—Secondary evidence was 
not allowable even upon payment 
of penalty 40 L 

* -S. 92—Contract in writing sign¬ 

ed by parties personally—Oral evi¬ 
dence to show that a party signed 
only on behalf of his principal is 
not admissible 81 

* -S. 92 — Proviso 3—Promissory 

note payable on demand—Suit on 
—Contemporaneous oral agreement 
by which plaintiff is not to present 
note for payment till certain event 
cannot be proved 449 

* -S 110—Plaintiff in possession 

of land—Government showing that 
under General Law it is owner— 
Plaintiff must prove better title or 
adverse possession for 60 years 177 

* -S. 115—Oral promise of gift 

of land to Municipality after latter 
had already constructed road on the 
land—Donor is not estopped from 
denying gift 198 (b) 

-S. 116‘-Lease of several fishery 

—Tenant cannot question land¬ 
lord’s title unless he gives up pos¬ 
session 93 (b) 

Excess Profits Duty Act 1919 


-Sch, 1, proviso-Firm carrying on 

business as managing agents of ano¬ 
ther Company for commission vary¬ 
ing on the profiis—Exception does 
not apply 452 (b) 

-Sch. 2, R. t, Proviso—"employed 

in business’* means only actually 
employed in business 119 (b) 

Execution 

- See Civil P. C., S. 17 

-Decree binding-Executing Court 

cannot go behind the decree 229 (1) 

*-Decree for rent by revenue 

Court—Sale in execution—Defen¬ 
dant subsequently held in another 
proceeding entitled to hold rent- 
free—Sale passes no title 257 (b) 

1921 N. S. T. Bom—3 


Execution ( rontd .) 

—Decree-holder getting into posses¬ 
sion without execution—Possession 
must be ascribed to decree 470 (a) 

-Judgment debtor remaining in 

possession awaiting execution — 

He cannot claim to hold adversely 
to the world 470 (b) 

-Money paid into Court in pursu¬ 
ance of an order—Source is not to 
be considered by Court 30 

Execution of decree 

- See Civil P. C. S. 47 

Execution, step-in aid of 

- See Limitation Act, Art. 185 (5) 



Factories Act (1911) 

-S. 41—Both manager and agent 

fined—Total of fine on both together 
should not exceed Rs. 200 for each 
offence 322 (b) (1) 

-S. 41—Liability is for as many 

offences as there are persons un¬ 
lawfully employed 322 (a) (1) 

Fishery 

** -Exclusive right of fishery 

—Stake fishing ordinary method of 
public fishing—No presumption of 
lost grant arises where acts can be 
explained as user of public right— 
Right cannot pass by lease or other 
grant or descent 93 (a) 

-Right to soil prima facie is in 

Government 93 (g) 

-Several fishery—Lost grant— 

Original lost grant in favour of 
unincorporated community — Next 
grant by latter to men of certain 
places who granted it to men of 
certaia other places who in their 
turn granted it to present parties— 
Theory is unacceptable 93 (h) 

-Several fishery—Lease of—On 

termination of lease, lessee must 
give up fishing stakes though he 
may have renewed them 93 (d) 

Forfeiture— 

- See T. P. Act, S. Ill (g) 

G 



bling Transactions 


- See Contract, S. 30 
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General Clauses Act (1897) 

* -S. 3 (25) — Several fishery 

would ordinarily be immoveable 
property 93 (c) 

Government of India Act 

* -S. 65—Indian Legislature can* 

not take away right of a person 
against East India Company 367 

Grant 

-Impl.ed grant—Enjoyment ex¬ 
plicable as a mere-u>er of public 
right — No presumption of lost 
grant arises 93 (i) 

Lost grant-Sever.il fishery 


— — - w ' *" 

Original lost grant said to be in 
favour of unincorporated commu¬ 
nity— Next grant by la;ter to 
men of certain p’aces who granted 
it to men of cert iin other places, 
who in tn ir turn gran ed it to pre¬ 
sent parties—Theory is unaccept¬ 
able 93 (h) 

•Siranjam—Descending by in¬ 
heritance to eldest member of 
family—Grant of in m and mir >si 
rights by Saranjamdar binds his 
successor 303 (a) 

•Vatan—Gujarat—Service Com¬ 
mutation Settlement of 1873— 
Vatans are alienable 281 

H 

Hindu Law 

--Adoption among Jains being 

temporal, variition- from general 
law have been r>cognised 147 (2) (d) 

*-Adoption—Bombay Presidency 

— Unchaste Sudra widow can 
adopt 301 (1) 

-Adoption—Orphan boy—Special 


usage among Jains—Orphan boy 
can be adopted 147 (2) (a) 

**-Adopt on—Person taking and 

giving must not be same F.B. 1 (b) 

** -Adoption—Widow cannot give 

in adoption her son by first hi s- 
band after remarriage (33 Bom. 107 
overruled) F.B. 1 (a) 

-Alienation by widow - Contract 

to sell — Ven lor dying —- Minor 
wdow delivering po session and 
receiving money—Widow’s adopted 
son cannot s..e for possession 409 

-Appl cability—Ja ns — Rules of 

adoption apply 147 (2) (b) 


Hindu Law {cont 1.) * 

-Adoption — Male holder 

of ancestral property dying, leaving 
his widow and widow of pre- 
decea ed nephew —Latter widow 
adopting with lormer widow’s con- 
seni—Whole property vests in the 
adop ed son—The other widow- 
cannot adopt subsequently 55 

-Custom — Evidence of modern 

ins ances may be enough 1+7 (2) (c) 

*-Partition — Subsequently all 


276 


family property is held by the mem¬ 
ber^ as tenants-m-common and not 
as joint tenants unless the contrary 
is proved 

**——Religious office — Nature of 
right-Defendant prohibiting friends 
an 1 ea teman from allowing Plaint¬ 
iff, a Hindu priest to officiate—Suit 
for injunction lies—But plaintiff’s 
acquie-cence is bar to granting of 
relief 209 (2) 

* -S ridh in-Succes^ion on widow’s 

death — Approved form of marriage 
— On failure of husbmd’s heirs, 
blood relations succeed and not the 
Crown 138(b) 

**-Succession — A remarried 

Hin lu widow is net en itled to 
inherit as a Gotraj i Sapinda to the 
re'atons of fi st husband and her 
husband’s fa her’s sister is a pre 
ferential Heir to her 

* -Succession— Bandhus — Bom¬ 

bay School—Mile excludes female 
though Inter is near 270 (b) 

# —S cc 'ssLn — Illegitimate daughter 
of Sudra succeeds to mother’ses.ate 
in ab-ence of nearer heirs 137 

* -S icce £ sion — Murderer is ex- 


57 


eluded from estate of murdered 
per-on 270 (a) 

* -Succession —Father’s brother’s 

sons t ike per cap ta 408 

**-Succession — Bandhus — 

Fema'e B ndhus though nearer 
is exc uded by male B indhu 189 (1) 

-Widow—Alien ition of house by 

husbmd — Wi low cannot assert 
right of residence in the absence of 
a charge in her favour 380 

* -Widow —Alienation— Widow 

mnk ; ng g ft of eq ity of redemp¬ 
tion—Suit for redemption by donee 
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Hindu Law {con’d.) 

—Mortgagee cannot resist donee’s 
claim—Only reversioner can dis¬ 
pute his titie 413 

* -Widow—Houses built by widow 

—Reversioner suing after widow’s 
death—Onus is on him to show 
that the houses represented hus¬ 
band’s estate 138 (a) 

-Widow—Reversioner cannot re¬ 
lease his rights in widow’s favour 446 

* -Will—Gift to A and if he 

should die without leaving male 
Rsue, then over, is good gift—But 
defeasance clause attached again to 
gift over makes the gift over in¬ 
valid 262 

-Will—Probate is not necessary 

unless executor is asserting right m 
Court as plaintiff 385 (b) 

Hindu Widows Remarriage Act (15 
of 1856) 

* -Ss. 2 and 5—Hindu Law— 

Succession,—A remarried Hindu 
widow is not entitled to inherit as 
a g<>t raj a sapinda to the relations 
of her hrst husband, and her hus¬ 
band’s father's sister is a preferen¬ 
tial heir to her 57 

Holding over 

- See T. P. ACT, S. 116 

I 

Income Tax Act (1918) 

* -S. 3 (l) and 51 — Manufacture 

outside British India—Seat of 
management in Bri ish India—In¬ 
come finally accounted for in Bri¬ 
tish Indii—Income not necessarily 
assessable—Question falls within 
section 51 159 

-S. 9 (2) (taj)—Money paid to 

under writers on issue of certain 
preference shares by a company 
is not “ expenditure ” within 
S. 9 (2) (tx) 391 

-S. 51—Chief Revenue authority 

being satisfied that reference is un¬ 
necessary, Court can examine the 
reasons 119(a) 

—~S.^ 51—Chief Revenue Autho¬ 
rity is entitled, in the exercise of 
its discretion, to refuse to make a 
refeience to the High Court 452 (a) 


Income Tax Act (contd.) 

- S. 51—Manufacture outside Bri¬ 
tish Ind-.a—Seat of management 
in British India—Income finally 
accounted for in British India— 
Income is not necessarily assessable 

- Question falls within S. 51 159 

Injunction 

- Sec Specific Relief Act, S. 54 

Interpretation of Statutes 

-Points of convenience or practice 

cannot control statutes 374 (a) 

-General and particular provisions 

— Latter cannot control former un¬ 
less clearly indicated. 374 (c) 

J 

Judicial Officers Protection Act, 

(18 of 1850) 

-S. 1—Judge objecting to conduct 

pleader appearing for a party 
and asking him to apologise— 
Pleader refusing to do so—Judge 
issuing notice and an order contain¬ 
ing strictures against the pleader 
and reporting to District Judge— 
Judge is protected under section 1 158 

L 

Land* Acquisition Act, S. 16 

-Land acquired — No notice is • 

necessary to eject tenants 214 (d) 

-Land acquired under—Bombay 

Rem (War Restrictions) Act (1919) 
does not apply 214 (b) 

-Question of title between Govern¬ 
ment and claimant—Court can try 
question 325 (b) 

Landlord & Tenant 

-Adverse possession claimed by 

third peroom against alleged occu¬ 
pancy tenant—Relinquishment in 
kno.s favour—Poes affect tenant’s 
right to possession but not his 
occupancy tenant’s rights which can 
be transferredito the Khot. 38 (a) 

-Covenant against sub-letting 

—Tenant sub let Jog at higher rent 
—Landlord is not entitled to any 
damages in absence of any proof of 
damage 27 

*-Ejectment suit—Tenant setting 

up permanent tenancy—Notice to 
quit by landlord is not dispensed 

will) 395 (a) 
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Landlord & Tenant Ico.ifd.) 

-Landlord mortgaging land to 

third party — Redemption ‘•uit— 
Tenant made defendant and claim¬ 
ing Miras rights—Plaintiff referred 
to separate suit in ejectment of the 
tenant—Tenant cannot claim ad¬ 
verse possession until redemp¬ 
tion 295 

Legal Practitioner 

-Counsel may compromise in ab¬ 
sence of limitation 414 (c) 

Letters Patent, Bombay 

-Cl. 12 -Partition suit—Some pro¬ 
perties outside British India-Leave 
may be granted—But question is 
left to Court’s discretion id8 

-Cl. 12-Notice ordered to be serv¬ 
ed by registered post—Leave under 
clause 12 cannot be necessarily 
assumed to be granted 195 (b) 

-Cl. 15—High Court Rules 130 

and 131—Order refusing directions 
is not judgment 320 

-Cl. 15—Plaintiff allowed to with¬ 
draw suit with liberty to file fresh 
suit—Judgment dealing with all 
points raised in case—Order is 
“Judgment”, within cl. 15 267 


—Cl 39—Reference under Income 
Tax Act (1918), S. 51—Decision of 
High Court is judgment 128(1) 


Limitation Act, 

•Ss. 3, 26, and 28—No bar of 
limitation applies to defence unless 
suit for relief involved in the 
defence fails within S. 26 or 
S. 28. 257 (a) 


-S. 5—Appeal filed in wrong Court 

- - Wrong advice of pleader—Want 
of good faith need not be necessarily 
presumed. 



'~ 7 '”S. 7 and Art. 44—Alienation of 
joint taini!y property by guardian 
--Suit to set aside alienation— 
Manager (one of the plaintiffs) more 
than 21 at date of suit—Limitation 

bar applies against other plaintiff 
also .. ■ .'*fS 



‘Mf 


-S. 13—Peti’od of defendants 
absence-J^oni Britjish^InpiO 
be excluded , ! \ r • 

15 ■ IP' S 


460 (b) 
O 


Lim. Act (Contd.) 

—-—S. 14—Plaint returned for pre¬ 
sentation to proper Court—Proceed¬ 
ings do not end until plaintiff actu¬ 
ally gets back plaint—Plaintiff is 
entitled to exclude the days when 
the first Court was closed if be was 
so entitled when he filed plaint 
there 379 

-S. 15—Under S. 15 there must be 

clear order for staying execution 33 (b) 

* -S. 19—Sanad register—Entry- 

signed by Sanadholder showing him 
to be mortgagor may' bo “acknow¬ 
ledgment”. 291 

* -S. 20 (2)—Mortgage containing 

personal covenant to repay—Mort¬ 
gagee to enjoy produce in lieu of 
interest—Suit on the personal co¬ 
venant—Time runs from expiry of 
mortgage term but is extended so 
long as mortgagee enio\s produce 
in lieu of interest 437 (a) 

* "-S. 22—Redemption suit filed in 

time—Other persons interested in 
equity of redemption may be im¬ 
pleaded after limitation—Suit 
should not be dismissed as time 
barred 152 

-Art. 14—Bombay Land Revenue 

Code, S. 79-A—Summary eviction 
under—Conditions necessary for 
such eviction not present—Officer 
does not act in official capacity'— 

Suit by evicted person—Art. 14 
of Limitation Act does not apply 381 (b) 

-Art. 47— 1 Three successive orders 

relating t) land—First order in 
plaintiff’s favour, second order 
against him—Time runs from 
third order 207 

Arts. 62 and 89—Hindu joint 
family—Partition—Securities ‘ left 
in the name of cne member for 
realisation and partition—Securities 
realised but not divided—Suit by 
other members to recover their 
shares is governed by Art. 89 384 

* -Art- 85—Test is whether there 

are mutual dealings and not 
whether they might give rise to 
independent obligations or recipro¬ 
cal demands or whether balance 
might shift from one side to other 451 
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Limitation Act (Contd) 

-Arts. 89 and 62— Hindu Joint 

family—Partition —Immovable pro¬ 
perties divided—Securities left in 
the name of one member for reali¬ 
sation and division—Securities rea¬ 
lised but not divided—Suit by other 
members to recover their share 
governed by Art. 89 ^84 

*-Art. 96—Invalid mortgage allot¬ 

ted by mistake, in partition—Suit 
on mortgage dismissed by the trial 
and appellate Courts—Suit to^ re¬ 
cover loss—Art. 96 applies—Time 
runs from Trial Court’s decree 184 


: -Arts. 97 and 116—Sale of land 

by registered deed—Vendee put in 
possession but subsequently ousted 
by third party—Vendor initially not 
without title—Vendee suing vendor 
for returning purchase money etc.— 

Time runs from ouster by third 
party—Art. 116 applies 25 '2 

* -Arts. 116 and 97—Sale of land 

by registered deed—Vendee put in 
possession but subsequently ousted 
by third party—Vendor initially not 
without title—Vendee suing vendor 
for returning purchase money etc— 

Time runs from ouster by third 
party—Art. 116 applies 252 

-Art. 116-Time for suit on personal 

covenant in mortgage runs from ex¬ 
piry of term of mortgage but when 
mortgagee has been enjoying usu¬ 
fruct in lieu of interest, time runs 
from last years when he has so en¬ 
joyed the usufruct 437 (b) 

**-Arts. 120 and 132—Third party 

paying off mortgage on the under¬ 
standing that he is to get a fresh 
mortgage in his favour—Suit to 

enforce his rights—Art. 120 and not 
Art. 132 applies 182 


-Art. 120—Suit to enforce award 

—Art. 120 applies—Arbitration 389 vb) 

-Art. 123—Suit for share—Mali 

family containing as tenants-in-com- 
mon—Time does not run from an¬ 
cestor’s death—Art. 144 applies and 
not Art. 123 56 


—Art. 130 andS. 28—Right to levy 
assessment on rent free land— 
Right is extinguished if no suit is 
brought within the time limited 303 (b) 


Limitation Act (Contd) 

_Art. 131—Claim to recover assess¬ 
ment on land—No relationship of 
landlord and tenant—There is no 
recurring right . 175 

*-Arts. 132 and 120—Third party 

paying off mortgage on the under* 
standing that he is to get a fresh 
mortgage in his favour—Suit to en¬ 
force his rights—Art. 120 and not 
Art. 132 applies 182 

-Arts. 139 and 144—Plaintiff pur¬ 
chasing half field—Vendor remain¬ 
ing in possession under rent note— 
Vendor holding over and selling 
entire field—Plaintiff’s suit for joint 
possession is governed by Art. 144 462 

-Arts. 144 and 139—Plaintiff pur¬ 
chasing half field—Vendor remain¬ 
ing in possession under rent note 
—Vendor holding over and selling 
entire field—Plaintiff’s suit for 
joint possession is governed by Art. 

144 462 

-Arts. 144 and 123—Suit for 10 

share—Mahomedan family continu¬ 
ing as tenants-in-common — Time 
does not begin from ancestor’s death 
—Art. 144 applies and not Art. 123 56 

——Art. 149—Plaintiff in possession 
of land—Government showing that 
under general law, it is owner— • • 

Plaintiff must prove better title or 
adverse possession for 60 years . 177 

-Art. 158—There is no prescribed 

form for application under Civil 

P.C. Sch. 2, Art. 15 419 (a) 


—Art. 168—Article applies to ap¬ 
plication for re-admission under 
0.41, r. 19, Civil P. C., and Limi¬ 
tation Act, S. 6 does not apply 20 (b) 

—Art. J82—Art. 182 applies to 

application for restitution under 

Civil P.C., S. 144 67 


-Art. 182—Application for ascer¬ 
tainment of mesne profits is one in 
execution 


404 


Art. 182 


— Darkhast presented 
in Court passing decree—Pro¬ 

ceeding transferred to another 
Court—Instalments ordered to be 
paid and being recovered—Decree - 
holder need not institute fresh pro¬ 
ceedings 256 ib) 
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Limitation Act (Contd) 

** -Art. 182—Time-barred appli¬ 

cation allowed and proceedings 
continuing thereunder—Proceed¬ 

ings provide a fresh starting point 
of limitation 256 (c) 

* -Art. 182 (5)— Step-in aid—An 

application made by the decree- 
holder for time to enable him to ob¬ 
tain information regarding the de¬ 
fendant’s share in certain property 
which was attached is step-in-aid 
of execution 33 (a) 

‘-Art. 182 (5)—Previous appli¬ 

cation and order erroneously made 
but not appealed from—At next ap¬ 
plication defendant cannot plead 
previous application was not in ac¬ 
cordance with law 260 

* -Art, 182 (5)—'Proper Court’— 

Court in Native State as to which 
Government has taken action under 
Civil P. C., S. 44, is “ proper 
Court” 256 (a) 

M 


* 


4 * 


Mahomedan Law 

-Applicability—Questions as to 

mosque and tomb raised in Maho¬ 
medan community — Mahomedan 
Law must be applied 338 (b 

-Gift may be direct or by means 

of trust 338 (f 

-Gift—Possession given of some 

lands but not of others—Gift oper¬ 
ates as to latter also 24$ 

-Marriage — Sunnis — Bride 

pregnant at marriage, unknown to 
husband-Marriage not invalid and 
wife can sue for prompt dower 20i 

Religious endowment — Suit 
for establishment of charity—Dawo- 
odi Borahs—Suit must be decided 
according to Shiah Law so far 
as applicable 338 ( a 

—Religious Office—Dawoodi Bor¬ 
ahs— Mullaji is not owner of bodies 
minds, souls and properties cf mem¬ 
bers of community in fact for 

,aw 338 (s! 

Succession—Heir cun institute 


- -- V 

suit for administration 
—Succession—Members living as 

tenants-in-common without divid¬ 
ing estate — Suit for share—Time 
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Mahomedan Law (Con'd.) 

does not run from ancestor’s death 
—Limitation Act, Art, 144 and no*- 
Art. 123 applies 56 

—Wakf — Bombay Dawoodi Borah 
can create wakf 338 (k) 

-Wakf —Feasts and ceremonies 

by whole communi'y in honour of 
a saint are charitable objects 338 (p) 

-Wakf—Gift to charity may take 

two forms Sadakah and Wakf 338 (c) 

*-Wakf - Gift for public purposes 

in a specified locality is valid 338 (j) 

-Wakf — Motive of sadakah is to 

acquire nearness to God. 338 (e) 

-Wakf—Tomb of saint is chari 

table object 338 (m) 

-Wakf—"Wali” means “ Saint ” 

and includes saint of lower degree 338 (1) 

Malicious Prosecution 

-Absence of reasonable and pro¬ 
bable cause for prosecution malice 
being inferable—Plaintiff is entitl¬ 
ed to damages 144 

Mandamus 

See Specific Relief Act, S. 45 

Mussalman Wakf Validating Act 
(1913) 

-Act is not retrospective 338 (d) 


N 

Negotiable Instruments Act 

*-S. 4—Promise to pay on demand 

at promisor’s convenience is not pro¬ 
missory note—If document is to be 
treated as an agreement, promise 
must prove promissor’s ability to 

P a >’ 336 

Notice 

See T. P. ACT, S. 3 

O 

Oaths Act (1873), 

S>. 9, 1L—Sections do not apply 
to proceedings under Bombay Vill¬ 
age Police Act (1S67), Ss. 14 and 15 425 

P 

Part Performance 

-Agree ment on plain paper to sell 

“I art performance of agreement_ 

Specific performance of rest was 
ordered ja T 
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Parsis 

—Agreement between husband and 
wife to li\e separately is lawful 399 (b) 

Parsi Marriage & Divorce Act (15 of 
1865) 

-Ss. 3, 6 and 9 to 14—Absence of 

certificate and entry in register does 
not invalidate marriage—in such 
cases, marriage can be proved by 
other relevant evidence 189 U) 

Penal Code 

-S. 100 — Dangerous assault — 

Deience may be pursued even a 
little further than is really absolute¬ 
ly necessary * ^35 

Ss. 145 and 151 —“Commanded 


in ihe manner prescribed by law to 
disperse”—-“Lawfully commanded 
to disperse”—Bombay City—Com¬ 
mand by Magistrate is not enough 

322 (2) 

•Ss. 192 and 193—Execution pro- 


** 


ceedings are judicial proceedings 
for purposes of the sections—Pro¬ 
ceedings in respect of which false 
evidence is intended to be used need 
not be pending when evidence is 

fabricated 366 (a) 

_S. 193—Criminal P. C , S. 236 

_Series of acts confession recorded 

under S. 164 can form series of acts 
with other evidence F. B. 3 (b) 


#* 
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S. 193 —There are no two kinds 
of perjury under S. 193 —Perjury 
in judicial proceeding is severely 
punished f 3 (d) 

-S. 201—Suppression of state- 

men s of witness and Panchnamas 
and fabrication of false ones— 

S. 201 does not apply 115 (b) 

**-s. 218—The principal offence 

must have been committed. (Per 
Pratt, J.) Intention to screen par- 
ticu ar person is not necessary 
(Fawcett, J. dubitante) 115 (a) 

-Ss. 302 and 326—Offence under 

S. 3:6 triable by jury ani under 
S.302 by Assessors—Accused charg¬ 
ed and tried for murder being con¬ 
victed unler S. 326—Conviction 
was up-held 59 (a) 

*_S. 373—Possession need not be 

obtained from a third person 323 


Pensions Act (23 of 1871) 

-Ss. 4 and 6—Provisions in their 

application to Ratnagiri District, 
are not ultra vires 

Plaint 

See Civil P. C., 0.7, R.l 

Practice 

-Court’s duty—Remarks prejudi¬ 
cial to the character of stranger are 
undesirable 394 

-Subsequent events—Partition suit 

...Plaintiff’s title originally defec¬ 
tive, perfected pending suit—Suit 
may be decreed 455 

Pre-emption 

-Custom—Applicability— Hindus 

of Surat—Pre-emption applies to 
houses but it is not settled if it applies 
to agricultural land 188 

Preliminary decree 

- See Civil P. C., S. 2 (2) 

Presidency Bank Act (II of 1876) 

——S. 28— Succession Certificate —* 
Bank is not bound to recognise but 
is not prohibited from recognising 204 

Presidency Small Cause Courts Act 
(1882) 

--S. 19—Suit to recover a sum of 

money awarded by arbitrators—Suit 
is not one for specific performance 
of ihe award and is cognizable 
by Small Cause Court 399 (a) 

•S 48—Bombay Rent Act (II of 


1918)—Order for possession cannot 

be varied by the Small Causes Court 201 

*-(C-h. VI l) Ss. 38 and 48- 

Decision under Chapter VII—No 
review lies 180 

Prevention of Cruelty to Animals 

Act (11 of 1890) 

-S. 1 (3)—No-notification under 

S. 1 (3)—Mere extension of Act 
11 of 1890 does not repeal Bombay 
Di-trict Municipal Act, S. 62 in any 
locality 249 

Private defence 

- See Penal Code, S. 100 

Probate & Administration Act 1881 

S. 2- 

-Hindu Will—Probate is not 

necessary unless executor is assert¬ 
ing right in Court as plaintiff 385 (b) 
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Promissory note 

Spp Negotiable Instruments Act, 
S. 4 

* --Note payable on demand— 

Suit on—Contemporaneous oral ag¬ 
reement by which plaintiff is not to 
present to note foi payment til! cer¬ 
tain event cannot be proved 449 

Provincial Insolvency Act 

- -S. 30—'Joint debt cannot be set¬ 
off against separate debt 66 

Provincial Small Cause Court Act 

* -S. 23—High Court can interfere 

with decision on question of facts 
in proper c;we? 4' : 7 

Public Trusts 

- Se« CIVIL P. C. S. 92 

Puisne & prior mortgages 

- See T. P. ACT, S. 74 

R 

Railways Act (9 of 1890) 

* -Ss. 41 and 42—S. 42 applies to 

carriage of good- as well as human 

beings 73 (2) 

—*—S. 72—Risk Note B—Short deli¬ 
very—Suit—Kail way cannot escape 
merely by admitting loss without 
proving it 443 

Receiver 


—-Suit against—Suit brought after 

Receiver’s account? are passed gene¬ 
ral !y does not lie 427 (c) 

Redemption 

- See r. P, ACT, S, 60 

Registration Act, S. 17 

——Mere agreement to lease— 

No present demise—No registration 
is necessary 200 

-Sale-deed—Deed executed simul¬ 
taneously or shortly after by vendee 
promising to reconvey—Property 
of value more than Rs. 100—Both 
documents should be registered 442 

Reli gious endowment 

- Perpetuity is not essential for a 

charitable gift 338 ( c ) 

Res judicata 


- See Civil P. C. S. 11 

Res subjudice 


- See Civil P. C. S. 10 

Restitution 

- See Civil P.C.S. 144 


See Civil P.C. 0.47, R. i 


S 

Sanction Proceedings 

- See Criminal P. C. S. 195 

Secondary Evidence 

- See Evidence Act, S. 65 

Set off 

- See PUOV. INSOLVENCY ACT, S. 30 

Specific Performance 

-Agreement on plain paper tn sell 

—Part performance of agreement ~ 
Specific performance of the rest was 
ordered—Secondary evidence was 
held not allowable even upon pay¬ 
ment of penalty 401 

Specific Relief Act 

-S. 27—Agreement by D to sell 

land to P—Possession transferred 
to P under agreement—Subsequent 
sale by registered deed by D to A 
who knew of P’s possession but 
who did not make inquiry as to P’s 
title—A must - be taken to have 
notice 459 

1 -S. 45-Order refusing application 

under S. 45 by Special Bench of 
High Court—Appeal lies to Privy 
Council—Civil P. C„ S, 109 (b) 378 

--S, 54—Plaintiff, a Hindu priest 

—Defendant prohibiting plaintiff 
from officiating—Suit for injunc¬ 
tion lies—But* plaintiff’s acquies¬ 
cence is bar to granting of relief 209 (2) 

Subrogation 

- Sec T. P. Act, S. 74 

Succession Act, 1865 

-S, 50—2nd rule—Extra words 

written by the signatory do not 
matter so long as they do not 
destroy the effect of signature— 
Affixing of thumb impression be¬ 
fore Sub-Registrar may be due 
execution of a will 156 

Succession Certificate Act (1889) 

-S. 15—Presidency Bank Act (2 

of 1876) S, 28—Bank is not b*und 
to recognise succession certificate 
but is not prohibited from recogni¬ 
sing it 204 

Suits Valuation Act (7 of 1887) 

-S. 8—Suit for injunction—Fix¬ 
ing separate value for jurisdiction is 
not necessary 65 
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Transfer of Property Act (4 of 1882) 

-S. 3—Agreement by D to sell land 

to P—Possession transferred to 
P under agreement —Subsequent 
sale by registered deed by D to A 
who knew of P’s possession but 
who did not make inquiry as to P’s 
title—A must be taken to have notice 459 
-S. 3—Registration is not neces¬ 
sarily notice 161 

——S. 3—Several fishery would ordi¬ 
narily be immovable property 93 (c) 

-S. 6—Hindu Reversioner cannot 

release his rights in widow’s favour 446 

-S. 40—Restrictive covenant not 

creating any interest in property can¬ 
not be enforced against purchaser 
without notice—Registration is not 
necessarily notice—Trans r er of Pro¬ 
perty Act, S. 3 161 

-S. 54—Contract to sell—Vendor 

dying—Minor widow delivering pos¬ 
session and receiving money — 
Widow’s adopted son cannot sue for 
possession 409 

-Ss. 58, 67 and 68—Interest—There 

is nothing in Ss. 58, 67 and 68, 
which can enable a mortgagee to 
make a claim to interest, which is 
not given to him by the mortgage- 
bond 28 (b) 

-S, 59 — Deed simultaneously 

or shortly after by vendee promising 
to reconvey — Property of value 
more than Rs. 100—Both deeds 
must be registered 442 

-S. 60—Mortgage money payable 

after 21 years—If money is not so 
paid, mortgagee to continue in pos¬ 
session and develop land by crops 
—There is no clog on redemption— 
Proper relief is under Dekhan Agri¬ 
culturists' Relief Act (XVII of 1879) 

S. 13 51(b) 

*-S. 60—Mortgage — Redemption 

suit for—Decree stating that defen¬ 
dant should take land if plaintiff 
makes default and enjoy produce 
in lieu of interest but should return 
land on plaintiff paying .principal— 
Plaintiff is entitled to sue again for 
redemption 284 

-S, 60—Redemption—Clog on equi¬ 
ty of redemption is not provided for 
by the Act—It is to be determined 
according to the terms of the con¬ 
tract 51 (a) 


T. P. Act ( Gontd.) 

-S. 60—Scope—The words “after 

the principal money has become 
payable” mean payable under the 
condition of the contract 31 (c) 

-S. 68—Time for suit on personal 

covenant in mortgage runs from 
expiry of mortgage term — But 
where mortgagee enjoys the usu¬ 
fruct in lieu of interest time runs 
from last year when he enjoys such 
usufruct 437 (b) 


-S. 69—Default inpayment of in¬ 
terest for 3 months does not amount 
to default of payment of mortgage 
money 421 

* -S. 72—Improvements by mort¬ 

gagee—Cost very much more than 
the value of the mortgage—Value 
of property , increased—Mortgagee 
having enjoyed benefit of improve¬ 
ments for long time—These facts 
should be considered in awarding 
compensation for improvements at 
time of redemption 250 

* -S. 74—Puisne mortgagee^paying 

off prior mortgage — No assign¬ 
ment obtained nor receipt got — 
Mortgage deed got—First mortgage 
may be enforced by second mort¬ 
gagee 172 

* -S. 76 — Simple usufructuary 

mortgage—Mortgaged property se¬ 
curity only for principal and not for 
interest in lieu of which profits were 
given—Mortgagee not taking steps 
for having possession—He cannot 
get interest ' 28 (a) 


—S. 76—Usufructuary mortgagee 
is entitled to take steps for having 
possession 28 (c) 

-S. 101—- Stranger paying off 

mortgage on understanding that he 
is to get fresh mortgage in his fav¬ 
our—Suit to enforce his rights 
Limitations Act, Art. 120 and not 
Art. 132 applies 182 

—S. 108 (m) — Several fishery— 
Lease of — On termination of 
lease, lessee must give up fishing 
stakes though he may have renewed 
them 93 (d) 

-S. 1 IT (g) —Notice of intention 

to determine lease filing ejectment 
suit is enough notice 307 (c) 


1921 N. S. T. (Bom.) 4. 
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T- P. Act (Confd.) 

*-Ss. Ill (g) and 112—Non-pay¬ 

ment of rent—Lessor waiving his 
right to determine lease, caused by 
non-payment for a particular month 
does not affect his right as regards 
the future. 307 (a) 

-S. 114—Court will relieve against 

forfeiture unless tenant has done 
something to forfeit his right. 403 

—S. 116—Plaintiff purchasing half 
field—Vendor remaining in posses¬ 
sion under rent note—Vendor holding 
over and selling entire field—Plain* 
tfTssuit for joint possession is gover¬ 
ned by Lim. Act, Art . 144 and not Ar(. 
139 462 

- S. 123—Gift of land—Registered 

^ deed is essential. 198 (a) 

i rust—Denial of, is breach. 338 (r) 

-Essentials—Trust should be 

imperative. 338 (n) 

-Test is not whether alleged 

trustee can ever commit breach of 
trust 338 (i) 


Trusts Act—Act does not apply 
to charities. 338 (q) 

u 

Ultra Vires-Pensions Act(23 of 

1871) Ss. 4 and 6—Provisions in 
their application to Ratnagiri Dis¬ 
trict, are net ultra vires 125 

W 

Will — constructions-Absolute 

estate—Devisee is entitled to pos¬ 
session, if of age— Executors cannot 
have any control 25 

* -Construe lion—Revocation—Will 

in testator’s possession at his death 
— Will not found subsequently— 

—Presumption is, he destroyed the 

will 143 

* — — Evidence-Testator need not have 

been in perfect health nor his mind 
be so clear as to be able to give 
complicated instructions 193 

•—Joint will is valid 261 

Words-“Wall” means “ saint” 

and includes saint of lower degree 338(1) 



THE 

ALL INDIA REPORTER 

1921 BOMBAY 

COMPARATIVE TABLES 

(Parallel References) 

Hints for the use of the following-Tables 

TABLE No. I.— This T^ble shows serially the pages of Indian Law 
Reports for the year 1921 with corresponding references of the all India 

Reporter. 

TABLE No. II —This Table shows serially the pages of all Non- 
I. L. R Journals for the year 1921 with corresponding references of the All 

India Reporter. 

TABLE No. Ill— This Table is the converse of the First and Second 
Tables. It shows serially the pages of the All India Reporter 1921, with corres¬ 
ponding references of all the Journals including the Indian Law Reports. 


TABLE No. I. 

Showing seriatim the pages of Indian Law Reports, Bombay series for 
1921 with corresponding references of the All India Reporter. 

N. B .—Column No. 1 denotes pages of I. L. R. 45 Bombay. 

Column No. 2 denotes corresponding references of the all INDIA 

Reporter. 

I . L . R. 45 Bombay = All India Reporter 


I.L.R. 


AIR, 


1.L R. 


air. I.L.R. 


A.I.R. 


l.LR AIR 


I.L.R 


1 

8 

24 
45 
55 
61 
67 
75 
80 
87 
91 
96 
99 
105 
110 
117 
129 
188 


1921 B 


in 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 


11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 


185 
200 
195 
257 
282 
23 
63 
4241 
417 
42G 
411 
425 
427 
413 
435 
51 

203 

204 


14G 

151 

157 

164 

170 

174 

188 

193 

196 

203 

20G 

216 

220 

223 

225 

227 

234 

241 


11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 


11 
11 
1 1 
11 
11 
11 
11 
11 
11 
11 
1 1 
11 
11 
11 
11 
11 
11 
11 


189 

205! 

164 

198 

161 

285 

162 

155 

125 

249 

278 

251 

322 

229 

147 

144 

209 

208 


245 
277 
202 
296 
300 
303 
313 
318 
323 
3291 
3371 
343! 
346 
350 
353 
360 
365! 
377 


11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 


11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
1 1 
1 1 
11 
11 
11 
11 
11 


310 
325 

407 

408 
403 
395 
384 
399 
393 
3891 
380 
127 
1GG 
224 
189 
219 

40 

2G7| 


386 

428 

434 

443 

446 

453 

459 

4G3 

503 

508 

512 

519 

523 

529 

535 

547 

550 

557 


tl 

% 

11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
1 1 
11 
11 


11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 


238 
320 
409 
379 
289 
256 
301 
107 
228 
227 
191 
56 
28 
323 
307 
211 
128 
137 


561 
50 7 
570 
573 
582 
590 
597 
G04 
G07 
611 
G19 
027 
638 
618 
661 
668 
672 ; 
683 


A.I R. 


11 

11 

, 35 

11 

11 

65 

11 

11 

48 

11 

11 

122 

11 

11 

184 

11 

11 

140 

11 

11 

182 

1 

11 

188 

11 

11 

302 

11 

11 

236 

11 

11 

59 

11 

11 

220 

11 

11 

175 

11 

11 

20 

11 

11 

295 

11 

11 

366 

11 

11 

374 

11 

1. 

297 










1921 BOMBAY 



I. L. R. Bombay All India Reporter — {conoid). 


LR 

• 

t 

f»‘M 

AIR 

■ t« 

| 

3031 

I.LR. 

000 

A I R 

9 9 9 9 

143 

I L R 

1000 

A I R 

1 9 9 19 

152, 

I L R. 

1127 

711 

7 is 

. PC 47 

010 

9 9 

9 9 

4 50 

1017 

9 9 

9 1 

101 

1128 

* < 

n! 

014 

9 9 

9 9 

270 

1 020 

9 9 

9 9 

3t8 

1132 

725 

B 

214 

020 

9 9 

9 * 

881 

1027 

99 

* 

9 

4 30 

1 

1135 

744 

9 9 

224 

028; 

9 9 

9 1 

*12 

103S 

9 9 

• 9 

202 

1137 

754 

« i 

147 

034 

9 9 

9 9 

201 

1048 

9 9 

9 9 

201 

1141 

70S 

• % 

270 

043 

9 9 

9 9 

170 

1053 

1 » 

9 % 

IS 7 

1151 

780 

«i 

177 

04 r 

9 9 

9 9 

220 

105011023 

PC 41 

1155 

707 

i » 

430 

04 S 

9 9 

9 9 

281 

100411021 

B 

452 

nr,i| 

805 

« » 

434 

052 

» 1 

• 9 

200 

1071 

1 

9 9 

9 9 

410 

1107, 

812 

9 1 

4.0 

055 

9 9 

9 y 

252 

1070 

9 » 

9 9 

4 4 5 

1170 

810 

9 9 

401 

907, 

9 9 

9 9 

30 

1082 

9 9 

• 9 

08 

117 7 j 

820 

9 1 

fi5 

0 ~ •') 

./1 -l ( 

9 9 

1 9 

ISO 

1080 

9 9 

1 1 

70 

1181* 

832 

♦ 9 

32 

983 

9 9 

• 9 

455 

1080 

9 9 

9 9 

158 

11 SO 1 

834 

9 9 

3 

08 71 

9 9 

* t 

201 

1004 

9 • 

« t 

100 

1107 

881 

1 9 

no 

080 

9 9 

9 9 

150 

11 00, 

9 9 

9 9 

13S 

1201 

801 

9 9 

ln7 

99 4 j 

looi 1 

9 9 

9 9 

73 

1112 

9 9 

1 9 

172] 

1 20G 

80s 

>1 

371 

* 1 

1 9 

3S 

1123 

i y 

9 9 

30 s] 

1213 


l 

air. Iilr. a.i.r. 



1210 
1222 
1228 
1234 
1230 
124 2 
1247 
1250 

i2c o; 


1204 
1200 
130ll 
1300; 
1324 
1335* 
1330 

i 


on 

49 

400 

87 

34 

81 

57 

09 

87 

159 

73 

248 

250 

391 

73 

2S4 

04 

























COMPARATIVE TABLES 


29 


•TABLE No. II. 

Showing seriatim the pages of other Reports, Journals and Periodicals 
for the year 1921 with corresponding references of the All India Reporter. 

iV. b .— Column No. 1 denotes pages of other Journals. 

Column No. 2 denotes corresponding references of the All INDIA 

Reporter. 

23 Bombay Law Reporter = All India Reporter_ 


B.L.R. A.I.R* 


445 5 
394 5 
456|5 
23C 
2G6 
17 
180 
455 
2G1 
78 
150 
191 


A.I.R. BLR. A.I.R. 


1921 B 159 


1922 B 193 


134,856 


„ P c 

47 884 

11 

11 

0*898 

11 

Ii 

8903 

.922 

11 

159 908 
233i909 

ii 

99 

l921 

99 

11911 

11 

11 

62 913 

f 1 

flk 

11 

35920 

11 

11 

80 939 

11 

11 

53967 

11 

11 

22 972 

11 

11 

23 975 

11 

11 

24 979 

11 

11 

29 981 

11 

11 

27 984 

11 

11 

25 98'i 

Ii 

11 

31 99c 

11 

11 

27 10C 

99 

11 

56 10( 

1922 

n 

114 10( 


1921037 


17711083 


308 1098 


1002 | 1923 


02 
.04 
.08 
L19 
L32 
L35 

L44 
171 
17G 

183 
18G 
191 
195 

199 

200 
203 
209 

.213 
225“ 
.228 
L231 

.236 
L23S 
L241 

L249 
L251 
1253 
1255 
1259 

1263 
12G7 
1268 
1272 

1279 
1288 
1299 

1316 
1320 
289*1326 


11921 B 128 
! », ,, 372 

„ J 9 
.. B 82 
I m 378 

j 1922 „ 281 

j ,♦ ,, 303 

| „ „ 119 

j „ 127 
i „ 171 

i „ „ 108 

„ 319 

! 99 9 9 1 /6 

■ ii IG9 

,i „ 1G7 


it ii 

ii ii 

ii ii 

it m 

11 i» 

ii ii 


l 99 9 9 

! if ii 

1 99 If 










30 


TABLE No. III. 


Showing seriatim the pages of the All India Reporter, 1921 Bombay Section 
with corresponding references of other Reports, Journals and Periodicals inclu¬ 
ding Indian Law Reports. 

N. P>. — Column No. 1 denotes pages of the All India Reporter, 1921 Bombay. 

Column No. 2 denotes corresponding references of other Reports, Journals 
and Periodicals. 

A. I. R. 1921 BOMBA { = OTHER JOURNALS 


AIR Other Journals. AIR Other Journals. A.I.R ; Other Journals. A.I.R.' Other Journals 


1 

F 

3 

F 


17 

F 

20 


23 


21 


27 


28 

20 


30 

32 

33 

34 


35 

37 

38 


40 

44 


45 


B 

B 


B 


23 

r,2 

45 
23 
22 
GO 
45 
23 
oi 
•15 
23 
GO 
45 
G3 
23 
62 
4 5 
23 
G3 
45 
50 
23 
22 
G2 
4 5 
23 
IJ1 
45 
50 

23 
GO 
45 
23 
03 
4 5 
50 

23 

04 

45 

23 

Gl 

45 

50 

23 

22 

03 

45 

23 

(51 


* 


Bom LR 432 18 (1) 

Bom 83* IS (2) 
Korn LR 1 
Or L f 2-11 Ito 
T C 503 

Bom 1141 
Bom LR 37I'Ll 
I C 572 
Bom Gisl-ol 

Bom LR 110] 

I C 010 55 
Bom Gil 

1C 071 

Bom LR 450 ]oG 

T C 081 

Bom 1107157 
Bom LR 523] 

I C 2 to] 

Bom 523150 

I C 705 

Bum LR 8141 
Cr L J 60.5 0-2 
T C 877 
Bom 9G7 
Bom LR 2011 i 

I C 103 G3 l 

Bom 832] i 

I O 811101 ] 

Bom LR 1071 t 

IC ou ] 

Bum 1230105 j 

Bom LR 850 
IC 41 |G0 

B»m 5G1 
I C 771 
Bom LR 501 i07 
I C 7 

Bom 1001 
Bom LR 41l|03 
I O 504 

Bum 305 
T C 700 
Bom T,R 833l09 
(■r L .T Olo 

I C 151 

Bom 812]?0 
Bom LR 251 

I 0 *287 




15 
23 
03 
15 
50 
■23 
08 
45 
23 
Gl 
45 
50 
45 
23 
03 
45 
*22 
50 
45 
23 
22 
03 
15 
50 
45 
23 

04 

4 5 

50 

4 5 

23 

03 

1 5 

23 

02 

45 

23 

22 

00 

4.5 

23 

03 

45 

23 
oo 


33077 


.8 


71 


73(1) 


3 (2) 


82 


87 (1) 


45 Bom 570 

50 T C 805 

23 Bom LR1249 

01 I C 088 

Bom 1222; 

Bom LR 547 
T C 052 

Bom 117 

T C 258 

Bom LR 850 
I C 

Bom 820 

Born LR 200 

T C 40oj 

Bom 510 

I C 780181 

Bom 124 7i 

Bom LR 553! 

1 C 047 

-Bom 0101 

Cr L J 51 

I C 1051 

Bom 1151 
Bom LR S3l|$7 (2) 
Cr L J 0221 

l C 158 

Bo.n 07 

I C 4 4 0 

Bom 1.339i 
Boin LR 505 
I C 081 

Bum 50/ 

I C 777 

Bom 1210 
Bom LR 537 
I C 9001 

Bom 1137 
Bom L R ISO! 

I C 233 

Bom 10821125 
Bom LR 347 

Cr L J 317 

I C 1005 

Bom 1250 
Bom LR 550l 
l C 058 

Bom 108 G 
Bom LR 33s|l30 
Cr L J 31S 


F B 

0.3 

107 


115 


110 


122 


12 


1*28 (1) 
128 (2) 


00 

45 

23 
01 
45 
23 
03 
45 
23 
G2 
23 
04 
45 
23 
01 
45 
*23 
G3 
23 
04 
4 5 
23 
03 
45 

23 

01 

23 

45 

23 

01 

23 

03 

45 

*23 

GO 

45 

23 

01 

45 

50 

45 

50 

23 

04 

45 

50 

23 

02 


M 


* V V - 


140 


142 


,113 


141 


147 (1) 


Bom 1177 
Bom LR 1801138 
I C 271 

Bom 1204 
Bom LR 550 
I C 1007 

Bom 1324 
Bom T. R S00 

I C loot 

Bom LR 0G7 
I C 552 

Bom 00-1 
Bom LR 305 
I C 577 

Bom 1242 
Bom LR 707 
I O 482. 

Bom LRliiOJl 17 (2) 
1 C 035 

Bom 1234 
Bom LR 854 
I C 37 

Bom 1200 
Bom L R 749 
I C 102 

Bo :\\ L R 030 
Bom 4031 

Bom LR 101 

I C 140 

Bom LR S23 
Cr L J GOOll r 
I C 145 

Bom SSI, 

Bom LR 1891101 
I C 
B o m 




Bom LR 
I C 
Bom 
I C 
Bom 
I C 


152 


155 

156 


158 


904 

6731102 


02104 
7011106 
190 
452 

343|l0 

541 


Bom LR1102 
I C 931 
Bom 5501 
I 0 444 

Born LR 193 
l 0 913 


109 


i 


72 


45 

59 

45 

23 

02 

45 

23 

00 

45 

23 

02 

45 

23 

01 

45 

59 

45 

59 

45 

23 

01 

45 

23 

01 

45 

45 

23 

01 

45 

23 

02 

45 

23 

64 

45 

59 

45 

45 

45 

22 

69 

45 

23 

01 

45 

23 

02 

45 

23 


Bom 

557 

I C 

501 

Bom 

1106 

Bom LR 402 

I C 

109 

Bom 

590 

Bom LR 7 5 

I C 

907 

Bom 

1128 

Bom LR 473 

I c 

219 

Bom 

900 

Bora LR 27G 

I C 

455 

Bom 

227 

I C 

520 

Bom 

225 

I C 

245 

Bom 

754 

Bom LR 227 

I C 

. 492 

Bom 

1009 

Bom LR 405 

I C 

590 

Bom 

193 

Bom 

999 

Bom LR 399 

I C 

5S7 

Bom 

10S9 

Bom LR 447 

I C 

93 

Bom 

12S0 

Bom LR570 

I C 

9 

Bom 

170 

I C 

500 

Bom 

1S8 

Bom 

157 

Bom 

340 

Cr L J 

55 

I C 

199 

Bom 

894 

Bom L 

R 259 

I C 

207 

Bom 

1094 

Bom L R 455 

I C 

104 

Bom 

1112 

Bom L 

R 460 





COMPARATIVE TABLES 


31 


A, I. R. 1921, BOMBAY = OTHER JOURNALS— {contd). 


AIR 


Other Journals. A 1 R. Other Journals 


A,I R Other Journals . 


A I R. 


Other Journals. 


175 


177 


180 


182 


184 


185 

187 


188 


189 (1) 

189 (2) 
191 (1) 

191 (2) 

193 

195 

198 

200 

201 


203 

204 

205 

207 


208 
209 (1) 


209 (2) 
211 
212 


214 


219 


62 
45 
23 
60 
45 
23 
61 
45 
23 
61 
45 
23 
60 
45 
23 
61 
45 
45 
23 
62 
45 
23 
60 
45 
59 
45 
45 
23 
61 
45 
59 
23 
64 
45 
59 
45 
45 
45 
23 
62 
45 
45 
45 
59 
45 
23 
62 
45 
59 
45 
23 
62 
45 

59 
45 
76 
45 
23 
61 
45 
23 

60 
45 
59 


I C 
Bom 


477 

638 


,220 


224 (1) 


Bom L II 100 
IC- 892 
Bom 789, 

Bom L R 238 224 (2> 
I C 440, 

Bom 972 
Bom LR 3831227 


I C 
Bom 
Bom L 
I C 
Bom 
Bom L 
IC 
Bom 
Bom 
Bom L 
I C 
Bom 
Bom L 
I C 
Bom 
I C 
Bom 
Bom 


567 

5971228 
R 84 
9031229 (1) 
582|229 (2) 
R 69 
34|230 
1 

1053|236 
R 44 
24 

6041238 
R 81 
9011248 
35 
771 

1461249 
1017 


Bom L R 403 


I C 

Bom 

IC 


5701250 
512 
785 


Bom LR 10681251 


I C 

Bom 

I C 

Bom 

Bom 

Bom 


257 
241252 
28| 

164 
81 

1048 


Bom L R 442 
I C 
Bom 
Bom 
Bom 
I C 


!56 

!57 


45 

129|260 
138 
l5lj 
433|261 
1185 


Bom 
Bom L R 4781 
I C 224 

Bom 241 

I C 523 

Bom 1132 

Bom L R 476 


I C 
Bom 
I C 
Bom 

I C 

Bom 


Bom L R 287 


I C 
Bom 
Bom L 
I C 
Bom 

I C 


27c 
72£ 
R 35 
671 
360 
713 


262 


266 

2211267 
2341270 
271 
547 

633(276 
928 


278 

281 


(282 


45 

23 

60 

45 

59 
45 
23 

60 
45 
59 
45 
59 
45 
45 

59 
23 

63 
45 
23 

60 
45 
62 
45 
23 

64 
45 

63 
22 
45 
23 

64 
45 
59 
45 
23 
61 
45 
59 
45 
59 
45 
23 
61 
45 
23 
61 
45 
23 
62 
23 
63 
45 
45 
23 
6L 
45 
23 
21 
45 
59 

i 45 

I 23 

! 61 

45 


Bom 627 

Bom L R 92 284 
I C 885 

Bom 
I C 
Bom 

Bom L R 
I C 


350 
751285 
744(289 
1331 
960*291 


!301 (1) 
301 (2) 


Bom 508 

I C 718, 

Bom 503*295 

I C 715 

Bom 946 

Bom 223(297 

I C 192 

Bom L R 361 
I C 581 

Bom 611 

Bom L R 48 
I C 578, 

Bom 3861302 

I C 361 

Bom 1296 

Bom L R 5631803 
I C 21 

Bom 203 

I C 824|307 

Cr L J 6961310 

Bom 1301 

Bom L R 567|320 
I C 16 

Bom 216(322 (1) 45 

IC 217 322 (2)123 


59 

15 

23 

63 

45 

45 

59 
45 
23 
61 
45 
23 

60 
45 
23 
60 
45 

59 
23 

G2 

45 

23 

60 
45 
23 
61 
45 
45 
59 
45 
59 


I C 
Bom 
Bom L 
I C 
Bom 
Bom 
I C 
Bom 


317 
13355 
R 593 
902 
174 
416 
759 
934 


368 (2) 


370 


371 


BoniL R 291 
I C 406 

Bern 601 372 
Bom LR 119 
IC 913 374 
Bom 683 
Bom L R 125 
I C 924 378 

Bom 459 
1 C 800 379 

Bom L R 306 
I C 96 360 

Bom 607 
Bom L R 89 381 
I C 744 

Bom G94 r 
Bom L R 314 


I C 

Bom 

Bom 

I C 

Bom 

I C 

Bom 


40 

53 5 
245 
53 
428 
533 
220 


3S4 

385 


389 

391 


Bom 955 
Bom L R 3251 


I C 
Bom 
I C 

Bom 
I C 
Bom 


70 323 
453 
747 
451325 
118' 

9521 


Bom L R 308 
I C 1591328 

Bom 987 
Bom L R 393i 
I C 400 334 

Bom 10381 
Bom L R 433 
I C 37 

Bom L R 374 
I C 588 
Bom 377 
Bom 768 
Bom L R 213 
1 C 294 
Bom 914 
Bom L R 311 
I C 761 
Bom 206 
I C 210 
Bom 948 
Bom L R 304 
I C 411 368 (1) 
Bom 55* 


335 


336 

338 

365 


366 


367 


22 

60 

45 

22 

59 

45 
23 
64 
64 

46 
23 
77 
23 
92 
23 
22 
63 

23 

24 
84 
23 
22 
62 
45 
22 
59 
45 
23 
62 
23 
62 


Bom L R 350 
Cr L J 320 


I C 
Bom 
Cr L J 
1C 
Bom 


1008 

529 

29 

141 

277 


Bora L R 148 


582 

534 

249 


I C 
IC 

Bom 
Bom LR 1049 
I C 934 

Bom LR 1213 
IC 143 

Bom L R 817 
Cr L J 618 
I C 154 

Bom LR 1231 
Bom LR 1060| 
IC 759 

Bom L R 842 
Cr L J 
I C 


Bom 
Cr L J 
I C 
Bom 
Bom L 
I C 


668 
49 
193 
1161 
R 492 
673 


Bom L R 846 


IC 


393 


394 


395 


398 


399 


401 


403 


404 


603 

8751407 


408 

409 


•22 
45 
23 
62 
23 
23 
6t 
45 
'23 
161 
23 
64 
45 
122 
159 

23 
64 
45 
59 
45 
'59 
45 


411 


880) 


Cr L 
Bom 
Bom 
I C 
Bom 
Cr L 

I C 

Bom 
Bom 
I C 


L 

J 


L R 


608 
1020 
R 416 
101 
R 984 
21 
501 
898 
272 
464 


23 

61 

45 

59 

45 

23 

63 
45 
59 
45 
23 

64 
45 
59 
45 
23 
•22 
61 
45 
59 
45 
23 
62 
45 
59 
45 
23 
62 
45 
59 
45 
23 
61 
45 
59 
45 
59 
45 
23 
59 
45 
59 


Bom LR 1104 
I C 933 

Bom 672 

Cr L J 17 
1 C 129 

Bom LR 1132 


R 


L R 


L 

J 


I C 
Bom 

I C 
Bom 
I C 
Bom 
Bom L 
I C 
Bom 
I C 
Bom 
Bom 
I C 
Bom 
IC 
Bom 
Bom 
I C 
Bom 
I C 
Bom 
Bom 
Cr L 
I C 

Bom 
I C 
Bom 
Bom L R 
I C 
Bom 
I C 
Bom 
Bom 
I C 
Bom 
I C 
Bom 

Bom L R 
I C 

Bom 

IC 

Bom 

IC 

Bom 

Bom L R 
IC 
Bom 
IC 


959 
443 
743 
337 
583 
920 
279 
347 
313 
357 
1186 
514 
248 
329 
755 
1306 
R 576 
12 
323 
576 
1127 
R 357 
335 
63 
303 
278 
1123 
503 
034 
318 
189 

1170 
L R 506 


637 
300 
769 
819 
263 
448 
292 
26 7 
296 
251 
434 
55 
581 
91 
399 




32 


1921 BOMBAY 


A. I. K. 1921 BOM BAY = OTHER JOURNALS — (vontd.) 


! i j 

A I H. Other Journals A.I.R. Other Journals. A.I R. Other Journals. A I.R- 1 Other Journals. 


413 45 Bom 105134 

59 I C 480 

414 23 Bom LR 1137 

85 IC 504 13.) 

417 45 Bom 80 137 

419 45 Bom 1071 

23 Bom Ij H Cl4 
63 I C 929J-139 

421 23 Bora LB 1241 

61 IC ' 634 

424 45 Bom 75 14*2 

39 I C 396 

•125 45 Bo.11 96 443 

426 45 Bora 87 

|09 10 118 

4-27 45 Bom 99 145 

59 I 0 121 

430 45 Bora 1027 

23 Bo.n L R 4*22 

62 IC 65 116 


15 
•23 
61 
45 
!5 
23 
63 
jl 5 
1-23 

I* 


Bom 805 
Bora L R 250 
T C ‘276 117 

Bom 110 
Bom 1*206 
Bom I. R 529 449 
1 O *231 

Bom 797 
Bom L R 214 151 
I C 128 

Bom LR 106(5 152 
1 G 291 

Bom 1201 
Bom L U 525 151 


I 0 
Bom 


211 

1076155 


63 

•23 

63 

15 

23 


Bom \j R 500 
IC 980.-0 

Bom 1213 

Bom }j R 195 
r C (575 

Bom 1155,159 

Bom L II 188 
I C 673 

Bom 1. R 540 
I C 950 160 

Bom 1061 

Bom L R 609 
I C 775 

Bom L R 533 462 


Bom L R 353 


I C 
Bom 

Bom 1, R 


93; 


983 463 (2) 23 H 
391 6ft I 


,61 I C 52 

45 Bom Uyi 

23 Bom LR 541 
61 I C 289 

45 Bom 910 

-3 Bom L R 335 
60 I 0 986 

:4 5 Bom 1228 
23 Bom Ij R 54 ’ 
233 I C 959 

23 Bom L R 60 

.60 I C 589 

I 23 Bom L R 1299 
'65 IC 1 87 


22 

Cr L J 

321 

61 

I C 

398 170 

45 

Bom 

• w » 

913 

61 

I C 

49.156 

23 

Bom L R 

358 

23 

Bom L R 301 

145 

Bom 

11671 

*22 

Cr L J 

324 

61 

I C 

414 



THE 


ALL INDIA REPORTER 

1921 BOMBAY 

I. X,. R. alphabetical index 

of cases reported in 

I. L. R. 47 BOMBAY 

WITH REFERENCES TO THE PAGES OF 

. The All India Reporter 


[179 Cases] 


Names of Parties 

I. L. 

R. pp* 

A. 

I. R. pp. 

Abdul Rajack v. Vaman Ganesh 

• • • 

1335 

1921 

B. 284 

Aditram v. Bapulal ••• 

• • • 

906 

n 

„ 143 

Ambalal Sarabhai v. Ahmedabad Municipality 


611 

99 

„ 236 

Ananta v. Ganu 

• • ♦ 

80 

99 

„ 417 

Andaniswami v. Totadswami 

• • • 

590 

It 

„ 140 

Aurangabad Mills, Limited. In re 

• • • 

1286 

»» 

„ 159 

Awabai v. Khodadad Ardesher 


146 

If 

„ 189 

Babaldas Khemchand, In re 


1 

tt 

„ 185 

Babusing Ramchandra v. Pandu 


508 

ft 

.. 227 

Balkrisna v. Ramkrisna 

• • • 

353 

11 

„ 189 

Balvant Dass v. Umabai 

• •• 

812 

If 

„ 45 

Bapu Tatya v. Bala Ravji 

• • • 

446 

If 

289 

Basvanappa v. Krisbnadas 

• • • 

443 

It 

„ 379 

Basvant Mushappa v. Mallappa Kallappa ... 

• • • 

459 

tt 

„ 301 

Bhaga v. Dorabji 

• •• 

67 

ft 

„ 63 

Bhagwandas v. Kaikhushroo 

• • • 

928 

ft 

„ 212 

Bhaichand Kirparam v. Ranchhoddas Manchharam 

• • • 

174 

tt 

„ 285 

Bhaidas Shivdas v, Bai Gulab 

p 

• • • x • 

C. 718 

ft 

P. C. 6 

Bhailal Chaturbhai v. Kalyanrai Vrajrai ... 

• • • 

1222 

tt 

B 49 

Bhavan Morar v. Secretary of State 

• • • 

894 

99 

„ 167 

Bhimabai v. Swamirao 

• • • 

638 

ft 

„ 175 

Bhimaii Ramchandra v. Bhimabai 

• • • 

573 

tt 

,, 122 

Bombay and Persia Steam Navigation Co. Ltd., In the matter of 881 

ft 

„ 119 

Chandsaheb Kashimsaheb v. Gangabai 

• • • 

1296 

ft 

248 

Chapsey Umersey v. Keshavji Damji 

• •« 

744, 

r 

ft 

„ 224 

Charandas Chaturbhuj v. Chhaganlal Pitambardas 

• • • 

428 

11 

„ 320 

Ghhaganlal Kalidas v. Farasram Kurnashankar 

• • • 

1128 

If 

„ 142 

Chhotalai Karsandas v. Vishnu Ganesh 

• * • 

597 

ft 

„ 182 

Chitguppi & Co. v. Vinayak Kashinatb 

i«• 

157 

ft 

„ 164 

Daluchand v . Appi. 

• • • 

55 

ft ' 

„ 282 

Damodar Tukaram v. Secretary of State for India 

• • • 

1161 

It 

„ 367 

Dattatraya Kesbav v.. Tukaram Raghu 

... F. 

B. 1141 

It 

„ 17 

Dattatraya Purshottam v. Radhabai 

9 0 0 

627 

It 

„ 220 

Dattatraya Sitaram v. Secretary of State for India 

• •• 

607 

If 

„ 302 

Bayabjiai v, Bai Ujam 

• • • 

952 

• * • ^ * 

t% 

„ 260 

Dhanji v.Secretary of State 

• • • 

920 

11 

„ 381 


f;. * X921N.S,T. (Bom). 5 


?4 


I. L. R. ALPHABETICAL INDEX, 1921 BOMBAY 


Names of Parties 

Dbanlaxmi Bai v. Hariprasad Uttamram 
Dnyanu Laxuman v. Fakira 
Dorai-wami I\er & Co., In the matter of 
Dundappa v. Bbimawa 


• • * 


• i # 


• • • 




Ebrahimbboy Pabaney Mills Co., Ltd. v. Hassan 
Emperor v. Alibhai Abdul 

--v. Bhagwan Krishna 

-v. Changouda 

--v. Chiman 

--v. Dinanath Sundarji 

_v. F'ernandez 

--v. Haji Aboo 

— -v. Narandas 

-v. Purshottam Ishwar 

-v. Kam Gopal 

--v. Ramrao 

— -v. Sbarmundarbai 


• •• 


• • • 


• •• 


-v. Tuka Nana 
.v. Vrijvallubhdas 
v. Yellappa 


• • • 


Erachbhaw v. Dinbai 

Esmail Allarakhia v. Dattatraya Ramchandra 
Essafally v. Abdeali 


Faki Ibrabim v. Faki Gulam 
Framroz Dosabhai v. Dalsukbhai Fulcband 


• • • 




• • • 


• • • 


• • • 


» • » 


• • • 


• • • 


Gibu v. Zipru 
Gangabai v. Hari Ganesh 
Gangabai v. Jankibai 
Gangadhar v. Balkrishna Soiroba 
Gang at Rama v. Secretary of State for India 
Genu v. Narayan 

Ghelabhai v. E. I. Railway Company 
Girimallappa Channappa v. Kencbava 
Girjabai v. Flemraj 

Girja hankar Daji v. Murlidhar Narayan 
Gitabai v. Krishna Malhari 
Gokbale, T G. v. Ramchandra Trimbak 
Gopaldas v. Tribhowan 
Gopal Dinkar v. Ganssh Narayan 
Gopalji Kallianji v. Chhaganlal Vitthalji 
Gordhandas Vithaldas v. Mohanlal Maneklal 
Govinda v. Hanmaya 
Govind Pandurang, In re 
Gurunath Keshav v. Sadashiv Balkrishna 
Gurushantappa v. Mallava 


• 00 


0 • 9 


• • 9 


• 00 


• • • 


• •• 


• •• 


Hamidalli v. Ahmedalli 
Hiralal Ramnarayan v. Shankar Hirachand 
Holibatappa, In re 

Ismailji v. Ismail Abdul 
Isufalli Hassanally v. Ibrahim Dajibhai 

Jagannath Wasudev Pandit, Jn re 

Jagjivao Hgribbgi v. Kalidgs Mulji 


• • • 


• •• 


I.L. 

R. pp- 

A. I. 

R. pp. 

0 9 0 

1038 

1921 

B 262 

0 • • 

13U1 

99 

250 

9 9 0 

1C64 

It 

.. 452 

9 0 0 

557 

19 

.. 137 

Mamooji • 

1242 

ft 

.. 81 

• •• 

346 

It 

.. 166 

• ♦ • 

203 

99 

.. 249 

0 00 

619 

99 

.. 59 

9 0 0 

96 

99 

.. 425 

00 0 

1086 

It 

.. 70 

0 00 

672 

It 

374 

00 0 

193 

9 • 

.. 155 

• 90 

lu76 

99 

.. 445 

F 1 

• • • X • « 

B. 834 

• 9 

» 3 

000 

188 

99 

.. 162 

• 90 

1151 

If 

.. 62 

• 00 

529 

• t 

.. 323 

• 09 

1082 

ft 

.. 68 

00 0 

2-0 

• 9 

322 

• 00 

110 

99 

435 

9 0 9 

318 

99 

.. 399 

9 0 9 

967 

• 9 

„ 30 

• 00 

75 

ft 

424 

0 0 0 

910 

ft 

„ 459 

• •• 

972 

99 

.. 180 

• 00 

313 

99 

00 

fO 

• 00 

1167 

99 

446 

0 0 0 

337 

99 

„ 380 

0 0 0 

819 

99 

„ 404 

• 09 

11C 6 

99 

138 

• 00 

117 

99 

.. 51 

9 9 0 

1201 

99 

.. 443 

9 0 0 

768 

ft 

270 

• 00 

1339 

99 

.. 64 

• 00 

234 

99 

.. 209 

9 0 • 

661 

99 

.. 295 

• • • 

1219 

99 

.. 66 

• • • 

365 

99 

40 

• 09 

512 

99 

.. 191 

0 9 0 

1071 

99 

.. 419 

0 0 0 

170 

ft 

.. 161 

0 0 0 

567 

99 

.. 65 

0 0 0 

668 

99 

.. 366 

0 00 

216 

99 

.. 251 

• •• 

1197 

99 

.. 27 

0 0 0 

1137 

tl 

.. 67 

0 0 9 

1170 

II 

„ 401 

000 

1127 

19 

.. 394 

0 0 0 

1228 

19 

460 

0 9 0 

1017 

91 

191 

0 9 0 

1177 

N 

„ 78 


604 

96 

* 168 


I. L. R. ALPHABETICAL INDEX, 1921 BOMBAY 


35 


Names of Parties 

Jamnadas Shivram v. Chunilal Hambirmal 
Jam-hedji Hormusji v. Gordhandas Gokuldas 
Janardan Iriumbak v. Martand Triumbak 
Jethabhai Gokaldas v. Parshotam Havsa 

Karim Elahi Sheth v. Sber Ahmed 

Kasturbhai Manibhai v. Hiralal Dahyabhai 

Khushalbhai v. Dullabhbhai 

Kondan v. Indarchand 

Krishnaji v. Sitaiam 

Kulsumbi v. Abdul Kadir 

Kundanmal Dowlatram v. Lakhraichand ... 

Kuverji Kavasji v. Municipality of Lonavla 

Lakhmiram Kevalram v. Poonamchand Pitamber 
Laxman v. Manjunath 
Laxmanrao v. Bhagwansingh 

Madhav Balkrishna v. Appaji Venkatesh 
Mddhavrao Moreshwarv. Secretary of State for India 
Mabadev Narayan v. Sadashiv Keshav 
Mahomed Yusuf v. Secretary of State 
Maneklal Vamanrao v. Bai Arnba 

Mangaldas Girdbardas v. Assistant Collector of Prantij 
Piant, Ahmedabad 

Manikcband Maganchand v. Rangappa Kondappa 
Manilal Girdhar v. Nathalal Mahasukhram 
Manilal Motilal v. Gokaldas Rowji 
ManiJal Raghunath v. Radhakisson Ramjiwan 
Martand Mahadev v. Dhondo Moreshwar 
Motibhai Shankerbhai v. Nathabhai Naranbhai 
Motilal Mansukhram v. Maneklal Dayabhai 
Multanmal v. Budhumal 

Municipal Commissioner for the City of Bombay v. 

M. Damodar Bros. 

Municipality of Sholapur v. Abdul Wahab 
Murphy v. Murphy 

Narandas Raghunathdas v. Shantilal Bholabhai 
Narayan Budhaji v. Posha Jama 
Narayan Vasudevacharya v. Amgauda 
Narsappa v. Bharmappa 
Nathuram Shivnarayan v. Dhularam Hariram 
Nowroji Pudamjiv. Deccan Bank, Limited 
Nurdin Najbudin v. Bu Umrao 

Pandu v. Ram chandra 
Pandurangv. Jagya 

Parshottam Ganpat v. Venichand Ganpat 
Prabhuling Appa v. Gurunath Balaji 
Pranjivandas v. Bai Mani 
■■■■——v. Mia Chand 
Pranjivan Hargovan v. Bai Bhikhi 

Rajacharya v. Chemanna 

Rajmal Girdharlal v. Maruti Shivram 

Rakhmabai v. Ramchandra 


1. L. 

R. pp. 

A. I 

R. PP. 

• 

227 

1921 

B 144 

0 

1048 

t? 

„ 201 

• 

241 

ft 

„ 208 

• 

987 

ft 

„ 261 

» • 

24 

t» 

„ 195 

• 

535 

It 

„ 307 

• 

948 

ii 

„ 281 

0 

323 

tl 

„ 393 

» 0 

300 

it 

403 

• • 

151 

tl 

„ 205 

• • 

1294 

ii 

,, 73 

• • 

164 

IV 

„ 198 

• • • 

550 

i» 

„ 128 

» • « 

1181 

IV 

458 

• 00 

434 

VI 

„ 409 

• 00 

1123 

II 

„ 398 

0 0 0 

196 

M 

125 

• 00 

45 

' II 

257 

00 0 

8 

IV 

„ 200 

• 00 

350 

It 

,, 224 

• 00 

277 

vv 

.. 325 

• •• 

523 

If 

28 

• 00 

561 

VI 

35 

• 00 

245 

•• 

310 

• 00 

386 

VI 

238 

0 0 0 

582 

VI 

184 

• 00 

1053 

• 1 

„ 187 

• 00 

225 

It 

„ 1*7 

0 0 0 

955 

VI 

252 

• • • 

725 

II 

.. 214 

0 0 0 

797 

VI 

„ 439 

0 0 0 

547 

II 

„ 211 

0 00 

377 

II 

„ 267 

0 0 0 

1112 

19 

„ 172 

• 00 

1094 

•1 

„ 169 

• 00 

m 

296 

II 

„ 408 

• 0 0 

292 

VI 

.. 407 

0 0 0 

1256 

f V 

69 

• 00 

519 

VI 

56 

• 00 

61 

ft 

23 

• 00 

91 

VI 

411 

0 0 0 

752 

VI 

147 

• 00 

453 

II 

„ 256 

• • • 

934 

II 

291 

• • • 

87 

II 

„ 426 

• • • 

1247 

II 

„ 57 

• 00 

223 

11 

229 

0 • * 

329 

VI 

389 

■••• 

943 

99 

470 



36 


l. L. R. ALPHABETICAL INDEX, 192 L BOMBAY 


Names of Parties 

Kama Ranchhod v. Sayad Abdul Rahim 

Rambhai Dabhai v. Vallabhbhai Jhaverbhai... 

Ramchandra v. Tukaram 

Ramchandra Balwant v. Balaji Ganesh 

Ramchandra Govind v. Jayanta 

Ramchandra Ramvallabh v. Vasanii Sons & Co. 

Ramnath v. Gajanan 

Ranjitsinghji v. Bank of Bombay 

Ravjibhai v. Dahyabhai 

Rustomji Dinshavv v. Dosibai Rustomji 

Sadasukh Gambhirchand v. Baijnath Ilarnandrai 

Sakharam Daji v. Ganu Raghu 

Sakharam Govind v. Trimbakrao Ramchandrarao 

Secretary of State for India v. Freres 

Shankar Daji v. Dattatraya Vinayak 

Shantmurti Devappa v. Narayan Ramchandra 

Shekh Hassan v. Mahomed Ali 

Shidharaj Bhojraj v. Dari 

Shirinbai v. Ratanbai 

Shivubai v. Shiddheshwar Martand 

Shriniwas v. M. C. Waz 

Sitaram Bhanrao v. Jiaul Hasan Sirajul Khan 
Sitaram v. Khandu 

Sitaram Sakharam v. Laxman Vinayak 
Sitaram Sadashiv v. Tukaram Daji 
Sonubai v. Shivajirao 
Swamirao Shriniwas v. Bhimabai 

Tata Iron and Steel Company, Limited, In re 
Theresa v. Francis John Misquita 

Vaman Vithal v. Venkaji Khando 

Vasta v. Secretary of State for India 

Vasudev Harihar Pandit, In re 

Venkatesh Keval v. Bhiku Venkatesh 

Vishnu v. Rampratap 

Vishnu Bhikaji v. Babla Lakha 

Vishnu Narhar v. Shriram Raghunath 

Vishnu Ramchandra v. Ganesh Krishna 

Vishvanath Ganesh v. G. I. P. Railway Company 

Vithaldas v. Subraya 

Vithal Ramchandra v. Raghavendia Kamrao 
Vithoba Mahipati v. Balkrishna Sakharam ... 
Vyankat v. Onkar Nathu 


T. L. R, pp. A. 

1. R. pp. 

303 

1921 

B. 395 

1027 

f i 

430 

914 

• * 

„ 276 

570 

91 

„ 48 

503 

• t 

„ 228 

129 


203 

946 

11 

229 

138 

i« 

„ 204 

832 

»9 

.. 32 

1236 

t * 

34 

1234 

* * 

87 

683 

1i 

„ 297 

694 

» t 

„ 303 

1213 

11 

„ 447 

1186 

«f 

385 

1132 

9 9 

209 

206 

t • 

„ 278 

858 

* 9 

371 

P. C. 711 

9 « 

P.C. 47 

1009 

• t 

B. 152 

99 

1 9 

„ 427 

P. C. 1056 

1923 

P.C. 41 

105 

1921 

B. 413 

F. B. 1260 

99 

n 87 

994 

f 1 

78 

648 

• 9 

„ 20 

1020 

19 

368 

1306 

) 9 

391 

989 

M 

.. 156 

829 

1 f 

55 

789 

9 9 

177 

463 

9 9 

„ 107 

1135 

•9 

.. 207 

360 

%• 

„ 219 

1001 

9 9 

38 

983 

9 % 

455 

1155 

9 9 

„ 449 

1324 

i 9 

.. 73 

343 

» » 

.. 127 

10S9 

9 9 

.. 158 

1206 

9 « 

.. 437 

805 


434 







THE 

ALL INDIA REPORTER 

1921 


BOMBAY HIGH COURT 


** AI E. 1921 Bombay 1. 

FULL BENCH. 


Macleod, c.j., Shah and Hayward, jj. 

Fakirappa Veerbhadr appa and others — 
Defendants- Appellants 

v. 

Savitreioa Sangappa and others —Plain¬ 
tiffs Respondents. 

First Appeal No. 255 of 1920, deoided on 
21sb December, 1920, from the deoree of the 
1st Cl, Sub-J., Dharwar, in Suit No. 440 
of 1919. 

•• (a) Hindu Law —Adoption — Widno cannot 
give in adoption hit son by first husband a/Ur 
remarriage (33 Bom. 107 overruled). 

A Hindu widow after her remarriage oanaot 
olaim to have any right to give a son by her first 
huaband in adoption. 33 Bom. 107, Overruled ;.24 
Bom. 69, Foil. [P. 3, C. 1.] 

•• (6) Hindu Law—Adoption—Person taking 
and giving must not be same. 

There is no provision for the person giving in 
adoption and the person taking being the same 
individual. Snob a poaition is opposed to Hindu 
Law, [P. 2, C. 3 ] 


H. B . Gumaste —for Appellants. 

R. A. Jahagirdar —for Respondent No. 1. 


Order of Reference. 


[acleod, O J,: —A queation'jhas arisen in 


thi3 case whether a Hindu widow after 
remarriage has power to give in adoption a 
son by her first husband. This question 
has been deoided in Panchappa v. 
Sanganbasawa (1). Unfortunately Mr. Jus¬ 
tice Parsons in giving judgment appeared 
to think that if the deceased husband had 
given to his wife before his death power to 
give in adoption their son, the widow would 


be entitled after his death to give suoh son 
in adoption, and that expression off 
opinion has been Incorporated in the 
head-note. But on reading the judgment 
of Mr. Justioe Ranade in the same 
oase, it is olear that the learned 
Judge expressed an unqualified Opinion 
that a widow on her remarriage oould not 
give in adoption a son by her first husband. 
Then the same question arose in Putlabai 
v. Mahadu (2)and thelearned Judges appear 
to have held that a widow had suoh a 
power even if an express authority had not 
been given to her by her husband. Referring 
to the expression of opinion of Mr. Justioe 
ParsonB in Panchappa’s case (1) there is a 
oertain amount of obscurity on the question 
which, we think, should be cleared up. That 
can only be done by the question being 
considered by a Full Bench. We shall 
refer, therefore, for the deoision of a Full 

Bench the following questions :— 

(1) Whether, a Hindu widow has power after 
her remarriage to give in adoption a eon by her 
first husband ? 

(3) Whether assuming that the widow after 
having remarried has snoh power, it oan be 
exeroised, considering that the person giving and 
the person taking the boy in adoption would be the 
same individual ? 

Opinion. 

Shah. J. :—The first question referred 
to us is whether a Hindu widow has power 
after her remarriage to give in adoption a 
son by her first husband. This reference 
has become necessary in viewofthe oonfliob- 
in g deoision s in Panchappa v. Sanganbasawa 
(1) and Putlabai 7 . Mahadu (2). I feel olear 
that the question should be answered in 
the negative. The view taken by Mr. Justioe 
Ranade in Panchappa w. Sanganbasawa (l) 
appears to me to represent the correct 
conclusion on this point. 


(1) (1899) 34 Bom. 89-1 Bom. LR. 513. 
1931 B/l 


(3) (1908) 33 Bom. 107-10 Bom L.R, 1134. 



F. VEERBHADRAPPA V 


. 8. SANGAPPA (Shah, J.) 


1921 


2 Bombay 


Apart from the Hindu Widow Re¬ 
marriage Act XV of 1856, it seems to 
me that a Hindu widow on her re- 
marriage loses all power of giving her 
eon by her first husband iu adoption, 
beoause her oonneotion with the family of 
her husband, which is necessary for the 
aot of giving in adoption, ceases on 
remarriage. The texts of Yajnavalkya and 
Manu, which authorize the father or the 
mother to give a son in adoption, do not, 
in my opinion, affect this conclusion. 
These Smriti writers did not permit any 
remarriage of a Hindu widow, and did not 
provide for the oase such as we have 
before us. On the contrary it is dear 
that in the Chapter relating to marriage 
in the Aoharadhyaya, Yajnavalkya has in 
effeot prohibited widow remarriage: at 
least Vijnanesvara has olearly understood 
Yajnavalkya in that sense as would appear 
from the words used by him in introducing 
Verses Nos. 68 and 69 in that Chapter. 
Manu is also equally dear on the point 
as would appear from Verses Nos. 161-164 
in f the 5bh Adhyaya and Nos. 64 and 65 
in the 9bh Adhyaya. It seems to mo that 
a Hindu widow afcer her remarriage 
cannot olaim to have any right to give a 
son by her first husband in adoption. Any 
such power would be entirely opposed to 
the spirit and the basic principles of 
Hindu law. 

This view derives support from bhe 
terms of bhe Hindu Widow Remarriage 
Aob. I do not propose bo disouss the 
provisions of that Act in detail. They 
have been discussed by Mr. Justioe Ranade 
in the judgment to which I have already 
referred, and I desire to express my 
agreement with the opinion that the 
widow’s power of giving in adoption her 
son by her deceased husband comes to an 

end on her remarriage 

The reasoning in Putlabai v. Mahadu 
(2) which is based upon Yajnavalkva’s 
text (Vyavaha/adhyaya, Verse No. 130) 
and the commentary of Vijnanesvara 
thereon, seems to oay mind to ignore the 
fundamental fact that there is really no 
provision for such a oase either iD the 
Smriti or the commentary. It was never 
contemplated by the Smriti writers or 
the oommentatore. To rolv upon a 
permissive text, which enables either the 
fabher or the mother’ to give in Adoption, 
for the purpose of justifying the mother’s 
aob of giving in adoption her son by her first 


husband after her remarriage, seems to me 
bo be opposed to the fundamental principles 
of Hindu law. The spiritual and temporal 
oonneotion with the family of her 
firsb husband, which such an aot implies 
oannob be predicated of her after her 
remarriage. The passage at p. 468 of 
Mandlik’s Hindu Law relied . upon in 
Putlabai's case (2) applies to a widow, who 
still belongs to the family ; but I do not see 
how that can be read as applying to a widow 
who has remarried. On these grounds, 
with great respect, I am unab’e to agree 
with the conclusion reaohed in Putlabai v. 
Mahadu (2). Mr. Gumaste has relied upon 
Basappa v. Ragava (3) as indicating that 
in spite of remarriage the widow does nob 
lose her right to inherit her son’s property. 
The judgment of bhe Full Bench is in terms 
based upon the rule of stare decisis and 
does not indicate that the view taken of the 
widow’s right to inherit her son’s estate 
after berremarriage isneoessarily in accord¬ 
ance with Hindu Law. In any oase I do 
not think that the deoision affects bhe 
present point as to her power to give in 
adoption her son by her first husband. 

The seoond question referred to us is 
whether, assuming that the widow after 
having re-married has such power, it oan be 
exeroised, considering that the person giving 
and the person taking the boy in adoption 
would bo the same individual. There is no 
precedent to guide us on this point; at least 
none has been cited to us. Here, again, I 
may say that the position contemplated by 
the question is never contemplated by the 
Hindu law writers, and appears to me to 
be opposed to bhe theory of adoofcion, whioh 
implies giving and taking as distinot aofce. 
The person givingin adoption would always 
be different from the person taking in 
adoption There is no provision for the 
person giving and the person taking being 
the same individual. Such a position 
appears to me to bo olearly opposed to 
Hindu Law. I would accordingly answer 
this quostion also in the negative. 

Macleod, C. J.:—I concur. 

Hayward J. :—I oonour. 

Reference answered in the negative. 


(9) (1005) 29 Bom. 91=6 Bom. L.R. 779 (F.B. 
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FULL BENCH, 

Maoleod, c.j., Shah, Pratt, 
Fawcett and Setalvad, jj, 

Purshottam, Ishvar Amin —Aooused- 

Applioanb 

v. 

Emperor —Opposite Party, 

Criminal Revision Application No. 196 
of 1920, dcoided on 29ch Ootober, 1920, 
from an order of the S.J., Ahmadabad. 

•• (a) Criminal P.C.. 8. 161— Statement rt m 
cordea under 8 164 ts not evidence in judicial pro¬ 
ceeding unthin I.P.C., 8. 193 (18 Bom. 377 F.B., 
overruled), 

A statement recorded by any Magistrate in the 
'Course of a polioe investigation under Id 164 is not 
evidence in a stage of a judicial proceeding within 
the meaning of 8. 193 I.P.O., Expl. 2. (18 Bom. 

377 F. B., overruled) 11 Bom. 659 and 22 All. 119, 
Appr, 1 [P. 7, C. 2,] 

•* (b) Penal Code , 8 . 19J— Criminal P.C., 
8. 236—Series of aots tpec Afacieod, C.J., Prau , 
JPawcett and Setalvad, JJ; 8hah, J., dissenting ). 

Although a statement reoorded under 8. 164, 
Ct. P. 0„ is not evidenae in a stage of a judicial 
proceeding, it comes within the meaning of the 
words * evidence in any other case ’ in 8. 193, 
Penal Code. It can be linked with a statement 
which is evidenae in a staged the judicial proceed¬ 
ing following on the investigation 60 that the two 
can be said to be a series of aots on which an 
alternative charge can be framed unler 8. 236, 
Criminal P. 0., of intentionally giving false evi* 
denoe, [P, 8. 0, 1.] 

\to) Criminal P.C., 8, 4 (m)—Definition of 
judiciat proceeding does not apply to I.P.G, (per 
Pratt, J,) 

The definition of jadioial proceeding in 8. 4 (m) 
is limited to that Code and does not apply to that 
phrase as used in the Penal Code. [P. a, 0, 2.] 

" (d) Penal Code, 8. 193— Thsre are no two 
kinds of perjury under 8, 193 - Perjury %n judicial 
proceeding is severely punished (per Maoleod, C t J .) 

8. 193 does not say that there are two kinds of 
perjary, but that if perjury is committed in the 
stage of a judicial proceeding it may be punished 
more severely than if committed iu any other oaae. 
The oflenoe is perjury wherever it may be 
committed. [P. 11, 0. 1 ] 

"• (e) Criminal P. C„ S. 19b—Alternative 
charge under 8 193, I*P.C* 9 based on statements 
made before two Courts—Sanction of both Courts 
w necessary (Per Maoleod, G.J., and Shah, J.) 

In the case of an alternative oharge under 8, 193, 
Penal Code, based upon two statements made 
before two different Courts, the sanction of both 
the Courts or of Courts to whioh these two Courts 
JBay be subordinate for suoh an alternative oharge 
as necessary, [P. 16, 0, 1.] 


• (0 Criminal P.C. , S 195— First Claes 
Magistrate is not subordinate to Commissioners 
appointed under Defence of India Act (Per 
8hah, J.) 

For the purpose of 8- 195, First Class Magistrate 
is not a Court subordinate to the Commissioner 
appointed under the Dafenoe of India Aot. [P. 16, 
C. 2 ] 

Jinnah and G. N. Thakor —for Appli¬ 
cant). 

T. Strangm&n and S. S, Patkar —for the 
Crown. 

Order of Reference. 

Macleod, C. J. :—The aooused was 
found guilty by the City First Class 
Magistrate, Abmed&bad, of an offenoe 
under section 193, Indian Penal Code, and 
sentenoed to two years’ rigorous imprison¬ 
ment. On appeal to the Sessions Judge 
the conviction was confirmed bub the 
sentence was reduoed to one year’s rigorous 
imprisonment. 

He has now applied to the High Court 
to exeroise its revisional powers in his 
favour. The aooused was a witness in what 
was known as the Nadiad Derailment Case 
tried by the Commissioners appointed under 
the Defence of India Aot. On the 17bh 
May, 1919, the aooused, having heard thab 
a warrant for his arrest in connection with 
that offenoe had been issued, went to the 
Resident First Class Magisbarte at Nadiad 
to surrender in order to save himself from 
arrest if he found that a warrant had 
actually been issued. As a matter of fact a 
summons only had been issued for his 
abbendanoe under section 160, Criminal 
Procedure C 3de. The Magistrate referred 
him to the Foziar, He made a statement 
to thab offioer who, thereupon, sent him to 
the Magistrate who reoorded his statement 
under section 164, Criminal Procedure 
Code. After he had given his evidenoe 
before the Commissioners at the trial of 
the accused in the oase, the Commissioners 
considering that a certain statement made 
before them was in direob conflict with a 
particular statement made before the 
Magistrate passed the following order under 
section 476 of the Criminal Procedure 
Code :— 

Whereas we. the President and Members of the 
8soond 8peoial Tribunal, Abmedabad, are of 
opinion that there is ground for inquiry into the 
offenoe committed by Purshottam Ishvar...(p. 133). 

The accused was put up for trial before 

m 

the First Class Magistrate, Ahmadabad, 
who framed a oharge against him under 
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eeotion 193 of the Indian Penal Ooda in 
that be bad made a statement on oath, on 
the 17th May, 1919, at the sbage of a 
judicial proceeding into the Nadiad Derail¬ 
ment Case before the Resident First Glass 
Magistrate and another abatement, on the 
25lh July, 1919, before the Seoond Speoiai 
Tribunal one of which statements he either 
knew or believed to be false or did nob 
believe bo be true. 

On this oharge as above stated the accus¬ 
ed has been found guilty A great many 
points were argued before us by Mr. Jinnah, 
on behalf of the aocused, but there is only 
one of any real substance whioh would be 
sufficient, in my opinion, if deoided in 
favour of the acousod, to induce the Court 
bo interfere with the findings of the lower 
Court. 

It was contended inter alia by the 
accused in his petition to this Court that 
the Commissioners were not a Court and 
had no power to grant sanction under 
section 195, Criminal Procedure Code, as 
they had no appellate or revisional juris¬ 
diction over Subordinate Magistrates ; that 
the statement of the 17fch May was not 
brought to their notioe in the course of 
judicial proceedings; thab they had no 
power to direob the proseoution of the 
petitioner on an alternative oharge without 
specifying thab the statement before them 
was false , thab the order under seotion 476 
was not a proper order ; that the proseou¬ 
tion had failed to prove thab the statement 
of the 17 bh May was made on oath; that 
the statement was nob made voluntarily; 
and that the Commissioners had erred in 
doolining to call witnesses whose evidenoe 
was neoessary for the defence. 

The latter oharge might be a serious one 
but it bas been shown thab the defence 
wished to call Mr. Elliott and Mr. Gandhi, 
two of the Commissioners, and Mr. Patei 
one of the counsel, in order to ascertain 
how the statement of the 17th May oame 
under the notioe of the Commissioners. 
Bub the Resident Magistrate said he for¬ 
warded it in the ordinary course to the 
District Magistrate, and the trial Magis¬ 
trate says in his judgment, it is an 
admitted faot thab the statement was 
brought under the notioe of the Tribunal 
during the trial of the accused in Case 
No. 2 or 1919, while the Sessions Judge 
eaya The First Class Magistrate for¬ 
warded it to the District Magistrate who 
in bis turn forwarded it to bhe Speoiai 


Tribunal.' Nor does it appear from his* 
judgment thab any objeobion was raised 
before him with regard to the exclusion of 
evidenoe. Therefore we can safely assume- 
that the statement reached the Commis¬ 
sioners in the ordinary course and that 
there is no substance in the present com¬ 
plaint. The other points have all been 
adequately dealt with by bhe lower Court 
and there is no need for us to deal with 
them again in detail. 

There can be no doubt that the aooused 
had made contradictory statements. That, 
is by no means conclusive proof of bis guilt. 
The aocused told the Commissioners that, 
bhe statement under seotion 164, Criminal. 
Procedure Code, was made because Inspec¬ 
tor Janubhai said he would go to jail at 
once if he did not make it. In his state¬ 
ment before bhe trying Magistrate he des¬ 
cribed at great length how he was induoed 
by the Inspector to say what he did before 
the Resident Magistrate. But tho 
evidenoe to support this allegation was 
absolutely disbelieved by the trying Magis¬ 
trate and the question was very carefully 
considered by the Sessions Judge and I see- 
no reason why we should differ from him. 
The other objections are all technical and, 
even admitting thab there have been errors, 
omissions or irregularities in the procee¬ 
dings, we should not be justified in rever¬ 
sing bhe oonviotion unless we were satisfied- 
that they had occasioned a failure of justioe: 
seotion 537, Criminal Procedure Code, 

Bub there are several important ques¬ 
tions to be answered before we can confirm 
the oonviotion. 

1. Whether the statement made before 
a Magistrate in the course of police 
investigation under seotion 164, Criminal 
Procedure Code, was evidence in a stage of. 
judioial proceedings ? 

2, W bother a statement under section 
164 cap be said to be evidenoe in a stage 
of judioial proceedings if the Magistrate 
who reoords it has no jurisdiction to 
inquire into or try the case ? 

3.. Whether, if the statement under 
seotion 164 is not evidenoe in a stage of 
judioial proceedings, it can form the basis 

of an alternative oharge under seotion 193, 
Indian Penal Code ? 

4. Whether the answers to the first 
three questions can be iu any way affeoted 
by the faot that the judioial proceedings in 
the case were before a Tribunal appointed 
under bhe Defence of India Aot? 
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The difficulty in answering questions 
1, 2, and 3, lies not only in the faot that 
there are many conflicting decisions of the 
Indian Oourts upon them but also in the 
faot that there have been ohanges from 
time to time in the law whioh had to be 
determined in those cases. 

Seotion 236, Criminal Procedure Code, 
enables a oharge to be made in the 
alternative if a single act or a series of 
aots is of such a nature that it is doubtful 
whioh of several offenoes the facts whioh 
can be proved will constitute. 

It might be fairly deduced from the 
terms of the section that to procure a 
oonviotion on one charge faots would 
have to be proved whioh would constitute 
an offence, so that if ib oouli not be proved 
that one of two contradictory statements 
was false, a oonviotion under seotion 193, 
Indian Penal Code, could not result. Under 
section 555, Criminal Procedure Code, the 
forms set forth in the 5th Sohedule with 
suoh variations as the oiroumstances of 
each oase require may be used for the 
respective purposes therein mentioned. 
The Form xxviii (ii) (4) gives the 
form for a charge of making contra¬ 
dictory statements one of whioh is 
fcnown or believed to be false and thereby 
committing an offence under section 193, 
Indian Penal Code. In Queen v. Mahomed 
Hoomayoon Shaw (1) it was held by a 
majority of a Full Bench that a oonviotion 
-on suoh a oharge was good notwithstand¬ 
ing that the jury had not distinctly found 
'Which of the two statements was false. 
On the other hand in Queen-Empress v. 
Kabhai (2) ib was held by this Court that 
in the oase of oonbradicfcory statements, 
separate heads of a oharge Bhould be 
ramed impubing to the accused falsehood 
on eaoh of the occasions. If a oonviotion 
was justified only on one or other of the 
iieads and it was unoertain on whioh of 
■.the two occasions falsehood was uttered 
seotion 72 of Act XLV of 1860 applied 
directly. The judgment in suoh oase should 
■be framed in the alternative and punish¬ 
ment inflioted for the lesser offence. Mr. 
Mayne in his work on the Penal Code, 
does nob agree with this view of seotion 72. 
He says at p. 365, 4fch Edition: 

It oertainly seems io me that this mode 
■of ohargiug two, contradictory, statements,’made 


at different times, aa mjfeiog out a single oflenoe, 
doeB not come within the terms of seotion 72, 
India Peoal Code.” 

And at p. 41 (4th Edn.) he says : 

“ It will be observed that to authorise a oon¬ 
viotion under this seotion, the doubt must be as 
to whioh of the offences the aooueed has committed, 
not whether he has committed either/* ■ 

And this seems to be oorreot. 

To set these doubts at rest illustration 
(5) was added to seotion 236 whioh made 
it clear that the seotion might legally be 
construed as enabling a Court to charge 

an accused under seotion 193 in the., alter- 

• 

native withmakingoontradicfcory statements 
and to convict him although it oould not 
be proved whioh of the statements was 
false. But it is only when the statements 
constitute a series of aots that an alternative 
oharge oan be framed under section 236. 
Criminal Procedure Code. Seotion 193, 
Indian Penal Code, provides punishments 
for two olasses of perjury. A person . is 
said to give false evidence when being 
legally bound on an oath or by any express 
provision of law to state the truth or being 
bound by law to make a declaration upon 
any subject he makes any statement 
whioh is false and whioh he either knows 
or believes to be false or does not believe 
to bo true. It makes a difference with 
regard to the maximum punishment whioh 
oan be imposed whether he inten¬ 
tionally gives false evidence in any stage of 
a judicial proceeding, or in any other case, 
and the question arises whether a state¬ 
ment in a stage of a judicial proceeding and 
a statement in any other case oan be linked 
together so as to form a series of aots on 
which a oharge can be framed in the alter¬ 
native under section 236. 

In Queen-Empress v. Mugapa bin Ningapa 
(3) it was held by the Full Benoh following 
Queen-Empress v. Annaya (4) that where a 
person had made two contradictory state¬ 
ments one to a Polioe Officer,, under 
Chapter XIV of the Criminal Procedure 
Code, and another to a Magistrate holding 
an inquiry, he oould not be charged on an 
alternative charge. That case was under 
the Code of 1882 when a person, oould be 
oonvioted under seotion 193 for making 
false statements before a Police Officer 
investigating an offence under Chapter XIV 
of the Criminal Procedure Code. Unfortu¬ 
nately no reasons are given for this 

(3) (1893) 18 Bom. 377 (F.B.). 

(4) (1890) Unrep. Or. C. 518. '• *■ 


(I) (1874) 13 B.L.B. 324 (F.B.). 
IS) (1887) Unrep. Or. 0 336. 
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deoision, nor for the deoision in Queen- 
Empress v. Annaya (4) and it can only be 
presumed that the learned Judges thought 
that the two statements did not oonsfcifcufce 
a series of acts, although they might be 
made in the oourse of the investigation and 
the trial respectively of the same offenoe. 
No reference was made to Queen-Empress 
v. Parshram Raysing (5) in which it was 
decided that a Polioe Investigation was by 
reason of explanation 2 to seotion 193, 
Indian Penal Code, a stage of a judicial 
proceeding. 

In Queen-Empress v. Pharma (6) the 
followiog question was referred to a Full 
Bench :— 

" Whether a statement made before a Magistrate 
in the oourae of a Police Investigation is made in 
a stage of a judicial prooeediDg so as to suffioe as a 
basis in part, of an alternative obarge of an offenoe 
under seotion 193 of Indian Penal Code.’* 

The Polioe were investigating a oase of 
murder and the statement was reoorded by 
a Third Class Magistrate. The answer 
given by the Full Bench was thab as the 
Magistrate bad no authority to oarry on 
the preliminary inquiry in the oase, the 
statement made before him was nob 
evidenoe in a stage of a judicial proceeding. 
None of the previous authorities were 
discussed and no reasons were given for 
the deoision. It might be inferred that the 
learned Judges considered that if the 
Magistrate had authority to oarry on the 
preliminary inquiry, the statement would 
have been evidence in a stage of a judicial 
proceeding, but this is by no means oertain. 
They may have thought that in any event 
the fact of his having no authority 
was sufficient to dispose of the oase. It 
would oerfcainly be illogical if the question 
whether a proceeding before a Magistrate 
under Chapter XIV, Criminal Procedure 
Code, was a stage of a judioia! proceeding, 
depended on whether or not he had' 
authority to deal with the oase under 
Chapter XV. It does not appear to me 
that the explanation to seetion 164, whioh 
was added in 1898, makes any difference. 
Certain doubts had been expressed as to 
the desirability of Magistrates who had no 
jurisdiction in the oase recording confes¬ 
sions and statements under seotion 164 
[Reg. v. Vahala Jetha (7)) t and the explana- 
tion^was added to remove these doubts. 

(5) (1889) 8 Bom 216. 

(6) (1886) 11 Bom. 702 (F.B) 

(7) (1870) 7 B.H.O. Qr. 66. . 


Now if an investigation under Chapter 
XIV of the Criminal Procedure Code is an 
investigation direoted by law preliminary 
to a prooeediDg before a Court of Justice,, 
then under Explanation 2 to seotion 193 
such an investigation is a stage of a 
judioia) proceeding, and this is the view 
which has been adopted by the High Courts 
of Allahabad and Madras. In Queen- 
Empress v. Khem <8) a witness made a* 
statement before a 3rd Class Magistrate 
under section 164 and another before the- 
Magistrate at the trial. It was held he 
might be oonvioted under the seoond, if 
not the first, para of seotion 193, Indian 
Penal Code. Queen-Empress v. Bharma (6) 
was referred to bub as the 3rd Class 
Magistrate had jurisdiction to try the oase 
it did not apply. But the learned Judges 
seem to doubt the correctness of the 
deoieion, aod it may be inferred that they 
thoughb thab eveD if the statement was not 
evidenoe in a stage of a judicial proceeding, 
it was evidence in another case aEd could* 
be linked with a statement made in a stage 
of a judicial proceeding. But they were 
clearly of opinion thab if the Magistrate had 
authority to try the oase the statement 

recorded by him was evidenoe in a stage of 
a judicial proceeding. In Queen Empress 
v. Alagu Kone (9), a Magistrate recorded a 
statement in a murder oase under seotion 
164, Criminal Procedure Code. Afterwards 
the witness withdrew bis statement and he* 
was oharged in the alternative undec 
seotion 193 with intentionally giving false 
evidenoe. It was held that Queen- Empress 
v. Bharma (6) was not applicable as the 
Magistrate who reoorded the statement 
was the Committing Magistrate. In Suppa 
Tevan v. Emperor (10) a statement was 
reoorded by a Magistrate in a murder oase in¬ 
vestigation under seotion 164, Criminal Pro- 
oedureOode. Itwasheldthatthe Magistrate 
was a Court and when he took down the 
statement under seotion 164 he was aoting in 
discharge of a duty imposed by law and was 
authorised to administer oath. It was 
argued that the oonviotion of the aooused 
under seotion 193, Indian Penal Code, was 
not legal, and it was held that in the face 
of the explanation attaohed to seotion 193 
that contention oould not be aooepted, An 
investigation under Chapter XIV of the* 
Criminal P rocedure Code was a stage of a. 

(8) (1899) -22 All 115- 1099 A.W.N Ml. 

(9) (1892) 16 Mad. 421. 

(10) (1906) 29 Mad. 89. 
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judicial prooeeding and therefore the 
appellants gave false evidence, The illus¬ 
tration to Explanation 2 was referred to, 
bub, with due respeob, the illustration does 
nob give an answer bo the question whether 
an investigation under Chapter XIV, 
Criminal Procedure Code, oomes within the 
explanation. It may be said the 
investigation referred to in the illustration 
is an investigation after the inquiry has 
commenced, but is preliminary to the 
aotual trial, baoausa the Magistrate has no 
authority bo try the oase. 

It does not appear that it was seriously 
argued in the trial Court that in ordinary 
oases a statement recorded under sec* 
tion 164 is nob evidenoe in a stage of a judi¬ 
cial prooeeding, while before the Sessions 
Judge from his judgment it seems to have 
been admitted that it would be. But it was 
argued that this was nob an ordinary case. 
The Tribunal was constituted under Act IX 
of 1915 which abrogated all provisions of 
the Criminal Procedure Code so far as they 
related to committal proceedings. That 
therefore the Magis.rate, though a First 
Class Magistrate, had no authority bo 
carry on the preliminary inquiry in this 
oase, so that the decision in Queen-Empress 
v. Bharma (6) was directly applicable. On 
the other side it was argued that though 
by section 5 of theAob the Tribunal might 
take cognizance of a case without a com¬ 
mittal order, there was nothing in the Act 
to bar committal proceedings being taken if 
bhe authorities so decided, though naturally 
the intention of the Aot was to do away 
with the necessity of the stage of the 
ordinary procedure so that bhe Tribunal 
might deal with all oases whether triable 
by a Court of Session or not as if they 
were warrant oases. Ib seems to me it 
would be difficult to say that the Magistrate 
had no authority, considering the powers 
which were vested in him to carry on bhe 
preliminary inquiry in the case, merely 
because ib had been enacted by the 
Legislature that in a particular olass of 
oases within which this one fell there 
should be no preliminary inquiry, but bhe 
poinb is sufficiently doubtful, considering 
the ruling in Queen Empress v. Bharma (6) 
to make it desirable that it should be 
referred to a Full Bench with the other 
questions which this case has afforded an 
opportunity for getting finally decided so 
far as this Court is concerned. (Then his 
Lordship stated the questiona which are 


given in the judgment of Pratt, J.) 

Shah, J. :—I agree that the only point 
of substanoe arising in this application is 
whether the statement of the petitioner 
reoorded by the First Class Magistrate of 
Nadiad on the 17tb of May, 1919, under 
section 164, Criminal Procedure Cede, 
after the Notification No. 3778 of the Local 
Government under seotion 3 of the Defence 
of India Act (IV of 1915) was published on 
bhe 14th of May, can form a basis, in part, 
of the alternative oharge of an offence under 
section 193, Indian Penal Code, 

The other points raised by Mr. Jinnah 
on behalf of the accused do not afford any 
good ground for interference in revision.. 

Several questions have been argued in 
connection with the point, which require 
bo be considered. These questions have 
been formulated by my Lord the Chief 
JuBbioa at the end of his judgment, with 
whioh I generally agree. They are all 
important questions and some of them are 
not free from difficulty. There is diversity 
of judioial opinion as regards some of them r 
and there is the question of applying the 
Full Bench decisions of this Court in 
Queen Empress v. Bharma f6' and Queen - 
Empress v. Mugapa b\n Ningapa (3) to the 
statement reoorded under the special cir¬ 
cumstances of this oase. Fora satisfactory 
disposal of this oase it is desirable that 
these questions should be referred to a Full 
Benob. Accordingly I concur in the 
proposed reference. 

I do not desire to express any opinion 
on any of these questions at this stage: 
nor do I mean necessarily to suggest any 
doubt as to the correctness of the Full 
Bench decisions above referred to so far as 
they go, 

Opinion. 

Pratt, J. :—The questions referred for 
decision to the Full Benoh are :— 

1. Whethera statement reoorded by any 
Magistrate in bhe course of a polioe investi¬ 
gation under section 164, Criminal Pro¬ 
cedure Code, is evidence in a stage of a 
judioial prooeeding within the meaning of 
tion 193, Indian Penal Code, Explana¬ 
tion 2 ? 

2. Whether such a statement can be said 
bo be evidence in a stage of a judioial.pro¬ 
ceeding if the Magistrate who records ib 
has no jurisdiction to inquire into or try 
the oase ? 
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3. Whether, if euoh a statement is nob 
evidence in a stage of a judicial proceeding, 
butoomes within the meaning of the words 
'evidenoe in any other case in seotion 193, 
Indian Penal Code, it oan be linked with a 
statement which is evidenoe in a stage of 

the judicial proceeding following on the 
investigation, so that the two oan be said to 
be a series of acts on whioh an alternative 
oharge oan be framed under seotion 236, 
Criminal Procedure Code, of intentionally 
giving false evidence 

4. Whether the Magistrate who had 
authority tooarry ontheprelirainary inquiry 
bub for the Notification under fcbe Defence 
of India Aob had any jurisdiction to inquire 
into or try the caRe after the Notification ? 

5. Whether if the Full Bench are of 
opinion that question 1 should be answered 
in the affirmative, it makes any difference 
that the original case was decided to be 
tried by a Tribunal under the Defence of 
India Aot instead of being tried in the 
ordinary course, so that the investigation 
under Chapter XIV of the Criminal Pro¬ 
cedure Code cannot be ootsidered a stage 
of the proceedings before the Tribunal, 

A Polioe investigation under Chapter 
XIV of the Criminal Procedure Code is 
not itself a judioial proceeding within the 
meaning of that term as used in the Indian 
Penal Code. Under that Code a judioial 
proceeding is a proceeding before a Judge 
as defined in seotion 19. Nor does it beoome 
a stage of a judioial proceeding by virtue of 
the Explanation to section 193. The words 
of the Explanation are : *' An investigation 
directed by law preliminary to a proceeding 
before a Court of Justioe.” A magisterial 
inquiry preparatory to commitment is an 
inquiry direoted by law preparatory to the 
trial. This direction is expressed in seo¬ 
tion 206 of the Code of Criminal Procedure. 
The effect of the explanation is therefore to 
make a magisterial inquiry preparatory to 
commitment, astageof a judioial proceeding. 
But there is no direction of law that the 
Polioe investigation should preoede a trial, 
It very ofben does not, e.g, t when the 
Magistrate takes oognizanoe on a complaint 
or . suet' motu \ Nor is it enough that the 
Polioe investigation does as a matter of 
fact often precede a trial. The section 
requires something more. There must be 
an express direction by law just as under 
Explanation 3 there must be an express 
direction by a Court of Justioe. 

To hold that a Polioe investigation Is a 


stage of a judioial proceeding would lead 
to anomaly. A Magistrate trying a warrant 
case is a Court of Justioe (seotion 20, 
Indian Penal Code) : but a Magistrate 
holding an inquiry preparatory bo commit¬ 
ment is nob (section 19, illustration (d)). 
A Polioe investigation preparatory to a 
trial by a Magistrate would therefore be a 
stage of a judioial inquiry, while a Polioe 
investigation preparatory to a magisterial 
inquiry for commitment would not. 

No doubt a Magistrate examining a. 
witness under seotion 164. would do so 
on oath. Bub the definition of judioial 
prooeeding*in seotion4 (m\of the Criminal 
Procedure Code is limited bo that Code 
and does nob apply to that phrase as U3ed 
in the Indian Penal Code. 

A statement reoorded by a Magistrate of 
a witness in the oourse of a Polioe investi¬ 
gation under Chapter XIV is, I think, not 
evidenoe in astageof a judioial proceeding 
ani I differ on this point from Queen - 
Empress v. Parshram Raysing (5) ; Queen- 
Empress v. Alagu Kone (9) and Suppa 
Tevan v. Emperor (10). 

It is quite immaterial whether the 
Magistrate had or had nob jurisdiction to 
inquire into or try the oase. Under the 
Code of 1872, there were coses where the 
faot that bhe Magistrate had jurisdiction 
was regard3d as indicating that the exami¬ 
nation was not under seotion 164, as it 
professed to be, bub should be considered 
to have booD taken in the oourse of the 
inquiry or trial : Empress v. Anuntram 
Singh (11) ; Empress of India v. Yakub 
Khan (12). Subsequent changes in the 
Code of 1882 have made these oaseB 
obsolete. But they have left their mark 
on the oase of Queen*Erjipress v. Bharma(S). 
There, in a oase of murder, a statement 
was made under seotiou 164 before a Third 
Class Magistrate and was afterwards 
oontradioted before bhe Committing Magis¬ 
trate. 

The Court held that bhe statement before 
a Third Class Magistrate was not evidenoe 
in a judioial prooeeding, that Magistrate 
not having authority to oarry on the 
preliminary inquiry. The reservation as 
to the Magistrate’s jurisdiction was t we 
think, made in order to leave open the ques¬ 
tion whether if bhe Magistrate had juris¬ 
diction, the statement though professing 
to b e made u nder seot ion 164 should not 

(11) (1880) 6 Cal. 954-6 O.L J. 29T. 

(19) (1883) 6 All. 959-1883 A.W.N. 26, 
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be considered part of the commitment 
inquiry. In Queen Empress v. Bharmi (6) 
the Fall Beach merely answered the 
question propounded and did not consider 
whether the acoused could not have been 
convicted of a charge in the alternative for 
false evidence under section 193, part 1, 
before the Committing Magistrate or of 
false evidence under seotion 193, part 2, 
before the Third Class Magistrate, But in 
the case of Queen-Empress v. Ismail valad 
Fataru 113), deoided three monbha later, 
though reported in 11 Bom, 659 a convic¬ 
tion was confirmed in the alternative for 
giving false evidence before a Magistrate 
or false evidence before a Police Offioer 
(under seotion 161 of the Criminal Proce¬ 
dure Code of 1882). 

In the case of Queen- Empress v. Kabhai 
*(2l it was held in a similar case that a 
charge for one offence in Form xxviii (ii) 
(4) of Schedule V of the Criminal Procedure 
Code could nob be framed, bub that separate 
heads of charge in the alternative should be 
framed under section 236. This was 
followed by the oase of Queen Empress v. 
Annaya valad Govinda (4) where the state¬ 
ment made bo the Polic e Officer was in answer 
to questions which tended to expose the 
acoused bo a criminal prosecution. The 
Court held that this wa3 nob false evidence, 
«as the aooused was not bound bo answer 
truly, This was sufficient bo dispose of 
the oase, bub the judgment professing to 
follow Queen Empress v. Kabhai (2) added 
that even if the statement bo the Police 
was false evidence, the oase was nob one in 
which alternative charges could be framed. 
This was not only an obiter dictum but an 
incorrect statement of the decision in 
Queen*Empress v. Kabhai (2). Neverthe¬ 
less, the Full Banoh in Queen-Empress v. 
Mugapx bin Ningapa (3) approved the oase 
.of Queen-Empress v. Kibhxi (2) that a 
uharge in the Criminal Procedure Cede 
form was not possible, and at the same 
time followe 1 Queen-Enpressv . Annaya (4) 
in holding that alternative charges aould 
not be framed. The judgment acknow¬ 
ledged the discrepancy between Queen- 
Empress v. Annaya (41 anl Queen Empress 
v. Kabhai (2), bub gave no reason for 
following the obiter dictum in the former 
gather than the decision in the latter—and 
>ib does not even refer to the oase of Queen- 
Empress v. Ismail valad Fataru (13). 


(13) (1886) 11 Bom. 659. 

1991 B/l 


The confusion seems bo have arisen out 
of the apparent inconsistency between 
section 236 and the Form of Charge, 
Sobedule V. Form xxviii (ii) (4). The 
Form sets forth two statements eaoh in a 
judioial proceeding, 

“ one o! which afeatamaota you either knew or 
believed to In false, or did not believe to be true, 
and thereby committed an offBooe puoiebable 
under flection 193 of the lodian Penal Code 

It appears to bo a Form of Charge with 
one head for a single offence and thereby 
invites the criticism of Mr. Mayne quoted 
in the referring judgment. Bub the Form 
comes under part II of Form xxviii 
“ Charges with two or more heads The 
charge is really a charge in the alternative 
either of an offence under section 193 on 
the first statement or of an offenoe under 
section 193 on the second statement. But 
because the fcwc offences happen bo be 
under the same part of the same seotion, 
the Form uses the words " an offence ” 
under seotion 193. It is this somewhat 
inaoourate wording thab has led to the 
erroneous opinion thab alternative charges 
oould not be framed where the contradic¬ 
tory statements fell under different parts 
of section 193. 

Butunder section 236 it is quite dear that 
a charge in the alternative may be framed 
for different offences. The prosecution 
cannot esbablishexolusiv&ly any one offenoe, 
bub are able to prove an aob or series of acts 
wbioh exolude the innooence of the aooused, 
and show that he must have committed 
one of two or more offences. Tbe 
proseoutioo establish a corpus delicti on 
the facts which can be proved and the facts 
which cannot be proved are subsidiary facts 
important only to this extent thab they 
decide under which penal provision the 
deliotum falls, or on what oooasion the 
offenoe wa9 committed. In illustration (a) 
the recent possession of stolen property is 
the corpus delicti. Whether the acoused 
stole it himself or subsequently received it 
from the thief are subsidiary faots whioh 
only affect the question whether his 
delictum falls under seotioa 379 or section 
411 of the Indian Penal Code. In illustra¬ 
tion (6) the two contradictory statements 
constitute the corpus delicti and what 
oannot be proved is the subsidiary fact,on 
whioh oooasion the false evidence was given. 
If the one statement was evidenoe in a 
judioial proceeding and the other, evidence 
in any other oase, the alternative charges 
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would be one under the 1st) part and one 
under the 2nd part of section 193. Judg¬ 
ment could be in the alternative under 
section 367 (3), Criminal,Procedure Code, 
and the punishment would be for the 
minor offence under section 72, Indian 
Penal Code. 

It is argued that false evidence in a 
Polioe investigation and false evidence in a 
judioial proceeding do not form a series of 
aots and oannot be linked together in 
alternative oharges. If false evidence in a 
oommitmentlinquiry and false evidence in 
a trial can be obarged in the alternative I 
oannot understand how it oan be argued 
that false evidence in a Polioe investigation 
stands on a different footing. It is said 
that the aots must form a series. True, 
but the only faotor that makes them a 
series is that'they eaob lead to an inference 
as to the guilt of bhe aooused. Tbere may be 
a number of aots apparently distinot and 
even different bransaobious but when they 
form a obain of oircumabantial evidenoe 
pointing to the guilt of the accused they 
become a series. This circumstantial 
ovidenoe may prove the accused’s connec¬ 
tion with a murder. These aots and the 
murder are the corpus delicti and the 
aooused may be charged iu the alternative 
with murder or abetment of murder. So 
with contradictory statements the connec¬ 
tion is that taken together they lead to an 
inference of the aooused’s guilt. 

I think that charges in the alternative 
oan be framed for giving false evidenoe in 
a judioial proceeding orgiving false evidenoe 
in any other case. I think the deoision in 
Queen-Empress v.Mvgapa bin Ningapa (3) 
is inoorreot and the deoisiona in Queen- 
Empress v. Ismal valad Fataru (13J and 
Queen-Empress v. Khcm, (8) are oorreob. 

The Defence of India Act provides for 
exclusive trial before the constituted 
Tribunal. It in no way affects bhe polioe 
investigation orthe Magistrate’s jurisdiction 
to take part in the investigation. Indeed 
section 9 contemplates the fact that a 
statement may have been taken before bhe 
Magistrate. I would, therefore,answer the 
questions referred:— 

(1) In the negative. ‘‘2) In the negative. 
(3) In the affirmative, and questions (4) 
and (5) do nob arise. 

M aclood, C. J.: —I agree that the answers 
to bhe questions referred to the Full Benoh 
should be as given in the judgment of my 
brother Pratt. The third question is the 


most difficult one. Section 236 of bbo 
Criminal Procedure Code contemplates a 
case where an aooused person has commit¬ 
ted an aob or series of acts and ib is 
uncertain on the facts proved whioh 
of two or more offenoes has been 
committed. A series of act9 means- 
two or more aots connected together by 
some oommou relation. Clearly a statement 
on oath before a Committing Magistrate 
and a statement on oath at the trial of the- 
same accused on the same charge would 
constitute a series of acts. Accordingly 
under eeotion 236 a witness could be 
charged with having given false evidenoe- 
either before the Committing Magistrate- 
or at bhe trial. The doubt whioh arose 
owing to oonflioting decisions was 
wbebher it was necessary to prove that 
one of the statements was false or 
whether bhe mere faot that the state¬ 
ments were contradictory was sufficient for 
a oonviotion of the offenoe of giving false 
evideDoe. This doubt was set at rest by 
the addition of illustration ib) to section 
236. Ib does not appear to have been: 
nofcioed that section 236 was originally 
framed to meet the oase where ib was 
doubtful whether offenoe A or offenoe B 
had been committed at bhe time when 
the charge bad to be framed. Schedule 
V, Form xxviii, provided for the framing 
of charges under two or more heads 
in accordance with the provisions of 
section 236. But in the case of contradic¬ 
tory abatements the doubt would be 
whether perjury had been committed on 
oooasion A or occasion B, a very different 
matter. The form of oharge in Schedule 
V, Form xxviii (ii) (4) is, therefore, strictly 
speaking, nob a charge under two heads but 
a oharge under oue head for a single 
offenoe. The oharge should be " either 
that you committed an offenoe of giving 
false evidence on oooasion A or on oooasion 
B and beoause bhe statements are con¬ 
tradictory you must have committed that 
offenoe on one of the two occasions The 
illustration (6) made it dear that ib was 
not necessary bo prove on whioh of the two 
occasions false evidence had been given. 
But the illustration does not alter but 
merely explains bhe section, and it oannot 
be that only the contradictory abatements 
mentioned therein oan form the basis of an 
alternative oharge. 

The nexb point to be notioed is that seo- 
tion 191 of the Indian Penal Code defines 
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tshe offenoe of giving false evidence. 
Section 193 provides for the punishment. 

It does not say that there are two kinds 
of perjury, but that if perjury is commit¬ 
ted in the stage of a judioial proceeding 
it may be punished more severely than 
if committed in any other case. The 
offence is perjury wherever it may be 
committed. 

In illustration (6) to section 236, 
Criminal Procedure Code, the common 
relation is the inquiry as to the committal 
of a particular offenoe by one or more 
individuals and that enables the statements 
made on two different occasions to be con* 
aidered as a series of aots. But the Polioe 
investigation under Chapter XIV has also 
a common relation though it is a wider 
one, viz. t the inquiry into the committal of 
a particular offenoe. Therefore a state¬ 
ment at the Polioe investigation under 
seotion 164 and a statement after judioial 
proceedings have commenced form a series 
of aots within the meaning of seotion 236. 
If, on the other hand, the common relation 
oan only be the inquiry as to whether one 
or more particular individuals committed 
a particular offenoe, then they cannot form 
a series of aots. But there is no reason 
why the wider relation, if it exists, should 
not be taken into aooount. To hold other¬ 
wise would have this disastrous effect, 
that witnesses might make the most 
incriminating statements under seotion 164 
resulting in persons being charged under the 
Indian Penal Code, with only the bare 
ohanoe of such witnesses being held guilty 
of perjury, if bhey resiled from their state¬ 
ments at the trial. For nothing is more 
difficult to prove than the fact that a witness 
has made a statement which he knew or 
believed to be false or did not believe to be 
true. It is only when he makes contradic¬ 
tory statements that a real ohanoe of 
oonviobion arises. I think unnecessary 
confusion has been caused by the 
phraseology of seotion 191 of the Indian 
Penal Code. The aofi whioh constitutes 
the offenoe is the making of a false 
statement on oath on an occasion when by 
the law the person making the statement 
is bound to tell the truth. If that aob had 
been called ‘ perjury ' a term whioh every 
one understands, there would have been 
no difficulty. But to call it ‘ giving false 
evidence * involves the use of a word whioh 
itself has several meanings. Clearly 
evidence ’ is not used in its restricted 


meaning of evidence whioh is given or can 
be used in the course of judioial proceedings, 
bub in its widesb sense including any 
formal enunciation of faots made for the 
purpose of establishing a particular conclu¬ 
sion. Thus a creditor who makes a false 
affidavit of claim against an insolvent’s 
estate or an insolvent who makes a false 
sohedule, gives false evidence. And if 
either of them happened bo make contra¬ 
dictory statements before the Court in the 
course of proceedings under the Presidency 
Towns Insolvency Act, I do not see why 
they should not be oonvioted under 
seotion 193 without the prosecution having 
to prove whioh of bhe statements was false: 
the common relation being the particular 
insolvency in which the statements were 
made. In my opinion, therefore, there is 
a common relation between the statement 
made before the Magistrate under seo¬ 
tion 164 and the statement before the 
Tribunal so that they form a series of 
acts. No doubt this opinion is in oonfliob 
with the Full Bench decision in Queen- 
Empress v. Mugapa bin Ningapa (3). Bub 
with all due respect to the learned Judges 
who tried that case the value of their 
considered opinion is deprived of muoh of 
its value by the fact that no reasous are 
given, and the contrary decision of this 
Court in Queen-Empress v. Ismail Valad 
Fataru (13) was nob even referred to. It 
may be that section 236 wasoonsidered, but, 
in my opinion, the real orux is whether bhe 
inquiry into the committal of a parbioular 
offence without dealing with the question 
whether a particular individual has com¬ 
mitted it oan constitute bhe common 
relation between the two statements and 
it is impossible to say whether their 
Lordships considered the question before 
them from that point of view. 

Shah, J. :—I agree with the judgment of 
my brother Pratt as regards questions 
Nos. 1, 2, 4 and 5 referred to the Full 
Bench. I would answer these questions 
in the same sense, generally for the 
reasons giveD in that judgment. As 
regards question No. 3, I regret that I am 
unable to aooept the conclusion reached in 
that judgment. I would answer that 
question in the negative. 

I have carefully considered the argu¬ 
ments and the statutory provisions bearing 
on this question, as also the various 
decisions cited before us. The provisions 
of section 236, Criminal Procedure Code,. 
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are of an eoabling and not obligatory 
nature, and it is open to the Courts, on 
a fair interpretation of the seotion, to 
hold that a statement, which is not 
evidenco in a stage of a judicial proceeding 
ought not to be linked with a statement 
which is evidence in a judicial proceeding 
or at a stage of a judicial proceeding so as 
to form the basis of an alternative obarge. 
In determining whether any two 
contradictory statements can form the 
basis of an alternative charge, the Court 
must have regard to the nature of the 
statements A statement recorded by a 
Magistrate under seotion 161, Criminal 
Procedure Code, in the course of an 
investigation under Chapter XIVbefore the 
inquiry or trial has commenced, generally 
speaking, oannot be evidence at the trial: 
while a statement recorded before a Com¬ 
mitting Magistrate in the course of the 
inquiry can be evidence at the trial. The 
statement recorded under section 164 is 
one which a witness is under no legal 
obligation to make, though if he elects bo 
make it, he is bound to state the truth, in 
view of the provisions of the Indian 
Oaths Act. The scheme of the Code of 
Criminal Procedure makes a dear 
distinction botwoen the stage of Polioe 
investigation and that of judioial pro¬ 
ceedings by way of inquiry or trial. 
Though the obligation to state the truth is 
common to statements reoorded under 
seotion 164, a3 well as those made at the 
inquiry or trial, thero is, iu my opinion, a 
dear distinction between those two dasses 
of statements. There is also a difference 
in bhe circumstances and surroundings 
under which bhe two sets of statements are 
reoorded. This may be taken bo be 
reoogniaed by the Legislature, as the 
statements reoorded under seotiou 164 are 
not permitted bo be treated as evidence at 
the trial under the Code of Criminal 
Prooedure or the Indian Evidence Aob. 

I am not speaking here of the speoial 
provisions of section 9 of the Defenoe of 
India* Aob (IV of 1915). It is nob 
ceoessary to express any opiniou for the 
•purpose of the oase as to whether that 
seotion applies to statements reoorded 
under section 164, Criminal Prooedure 
Code. Assuming without admitting that 
suoh statements may be used as evidenoe 
under the speoial oiroumstanoea stated in 
that seotion, I do not think that that 
oiroumstanoe affects in any way the broad 


consideration that suoh statements oannot 
be treated as evidence at any inquiry or 
trial under the Code of Criminal Prooedure. 

In determining whether a statement 
recorded under seotion 164 during the 
Polioe investigation and a statement 
recorded in the course of judicial procee¬ 
dings at the trial oan constitute a ’series of 
acts ’ within the meaning of section 236, 
there is no adequate reason bo ignore the 
difference between bhe two aots. In spite 
of these considerations I might have taken 
bhe view, which is now contended for by 
the learned Advocate General, and whiob.it 
is aaid.is well within the scope of section 236, 
had it not been for the faot that a Pull 
Bench of this Court had by necessary 
implication put a restricted interpretation 
upon bhe terms of seotion 236. That is the 
decision in Queen-Empress v. Mugapa 
bin Ningapa (3 The Full Benoh consisting 
of Sargent, C. J„ and Telang, Candy and 
Fulton, J J., held that asbabemeub made to a 
Police Offioer under seotion 161 of the 
Code of 1882 and that made before the 
Committing Magistrate could not form the 
basis of an alternative charge, muoh less 
of a conviction under section 193, Indian 
Penal Code. 

In that oase one of the statements was 
made at a stage of a judioial proceeding 
and the other was made at a stage of 
investigation under Chapter XIV of the 
Code then in force, the person making the 
statements being under an obligation to 
state the truth on both bhe occasions. Ib 
is truethabno reasons are given for this 
decision, and no reference is made to the 
terms of seotion 236, Criminal Prooedure 
Code. I do not feel any doubt, however, 
that the conclusion was raaohod after a 
careful consideration of seotion 236, whioh 
in terms was the same as the correspond¬ 
ing section in the Code of 1898. Though 
this reported decision was before the 
Legislature when the Code of 1898 was 
enacted, I do not find any ohange in 
the seobion, whioh oan be reasonably 
oonsbrued as overruling or rendering 
obsolete that decision. Illustration ( b ) to 
the seotion was added for the first time in 
the Code of 1898 I do not think, however, 
bhat the illustration touohes the present 
point. As I read the illustration it only 
makes clear that two oontradiotory state* 
ments one made before the Committing 
Magistrate and the other at the trial oan 
form the basis of an alternative obarge of 
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giving false evidence. Ib is nob pressed 
before us, and I do nob think bhab ib 
oould be reasonably suggested, that the 
word ‘ Magistrate ’ in the illustration 
can mean aDy Magistrate other thaD the 
Committing Magistrate. Tbe illustration, 
so far as ib goes, refers to the linking of two 
contradictory statements in the course of 
judicial proceedings for an alternative 
oharge under the same part of seotion 193, 
Indian Penal Code. I do not think that the 
alteration in section 161 of the Code of 
1898 makes any difference so far as the 
application of the deoision in Mugapa's 
case (3) to tbe point, which we have to 
deoide, is concerned. 

I am humbly of opinion that the decision 
in Queen-Empress v.Mugapa (3) iscorreot, 
and may be followed so far as ib applies 
bo the present oate. Tbe effect of that 
decision, in my opinion, is that two 
contradictory statements, one recorded 
before the commencement of the inquiry 
or trial, and the other recorded at the 
inquiry or trial, cannot form the basis of 
an alternative charge, or oonvicbion under 
aeotion 193, even though with referee ce to 
eaoh statement the oharge of giving false 
evidence at a stage of a judioial proceeding 
or merely of giving false evidence as the 
case may be, can be established if the 
proaeoution be in a position to prove that 
the particular statement is false in faofc. 
The statement recorded under section 164 
in the present case stands, for the pur¬ 
pose of the point under consideration, on 
the same footing as the statement made to 
the Polioe Officer under section 161 under 
the Code of 1882 in Mugapa's case (3). 

Fawectt, J. :—I agree in the answers 
and reasoning given in tbe judgment of my 
brother Pratt. 

As to the third question, ir i3 true that 
illustration (b) to section 236, and the form 
of charge in No. xxviii of Schedule V 
of the Criminal Procedure Code, presumably 
relate to contradictory statements in an 
inquiry before a Committing Magistrate 
and in a trial before a Sessions Court; bub 
this by no means justifies the view that 
the Legislature intended to confine the 
power to frame an alternative charge under 
seotion 236 to the oase of contradictory 
statements falling under the first part of 
section 193, Indian Penal Code, or to a 
case where both statements fell under the 
same part of that seotion. The illustrations 
and forms are useful guides bo the meaning 


of a section, bub do not constitute the main- 
enactment. 

The expression ‘series of act's in seo¬ 
tion 236 is very wide, and I do not think 
thereis any legitimateground for boldingthab 
the oiroum8tances that a statement under 
section 164 is voluntarily made and cannot 
itself be treated asevidenceof the faotsstated 
therein operate to prevent it being one of &. 

‘ series of acts taken in conjunction with 
a connected statement made by tbe same 
person ‘in a stage of a judioial proceeding.’ 
The offence of “ giving false evidence, ” 
whichisdefined in section 191, Indian Penal 
Code, applies to each of the two acts, if the 
statement is false, etc,; and the faot that* 
under seotion 193 one of tbe acts is liable 
to a greater penalty than the other is 
immaterial, except in regard to the question 
of punishment, wbioh is dealt with in 
section 72, Indian Penal Code. Sub-sec¬ 
tion (3) of seotion 367, Criminal Procedure 
Code, makes it dear that there can be a. 
oonvicbion in the alternative in a oase, 
where there is a doubt as to whioh of two 
parts of the same seotion applies, just as 
much as in a case where a doubb arises as 
to whioh of two sections applies. Aod this 
suffioes to show that seotion 326 is also 
intended to cover bhe former case. Nor 
does it seem necessary bo state in the oharge- 
that one of the statements falls under a 
particular part of section 193, Indian 
Penal Code, and the other statement under 
another part of that seotion. Thus seotion 304. 
Indian Penal Code, is divided into two 
parts, drawing a distinction in the penalty 
to be inflicted for culpable homioide not 
amounting to murder, according to the 
oonviob’s intention or knowledge ; bub the 
form of oharge under section 304 in No. 
xxviii (l) (6) and ii (2) of Schedule V of the 
Code does not require the particular part of 
section 304, under which the aooused is 
oharged, to be stated. Under seotion 221 
(2) ic suffices to give the speoifio name of 
the offence, which in tbe oa6e under 
consideration is that of “ giving false 
evidenoe,” whether it be “ in a stage of a 
judioial proceeding” or "in any other case.” 

Setalvad, J. :—I agree in the answers 
given in the judgment of Pratt, J., to the 
questions referred to the Full Benoh. 
As regards question No. 3, I fully 
concur in bhe reasons given in the 
judgment of the learned Chief Justice. 
Tbe real question is, whether a statement 
made by a witness on oath under 
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seobion 164 of the Criminal Procedure 
Code during the oouree of investigation 
under Chapter XIV, and a statement 
made by the same witness at the trial 
constitute 'a series of acts’ within the mean¬ 
ing of section 236 of the Criminal 
Procedure Code, so that an alternative 
obarge can under that section be framed in 
respect of suoh statements. I have no 
doubt that they do constitute a 'series of 
acts’. On information being given of an 
alleged offenoe, an investigation takes plaoe 
under Chapter XIV of the Criminal 
Procedure Code; following on suoh 
investigation, the inquiry before the 
Committing Magistrate takes plaoe and 
lastly comes the Sessions trial. There 
is a common relation between all aots 
done in the oourse of those three stages and 
statements made by the same witness at 
one or more of these stages constitute * a 
series of aots It was contended that only 
offenoes of identical nature oan he the 
subjeob of an alternative charge. There is no 
suoh restriction to be found in seobion 236 
of the Criminal Procedure Code. But 
assuming there is suoh a restriction, the 
offenoes which form in this case the subjeob 
of the alternative oharge are, in my opinion, 
identical. The oharge is that the aooused 
in this oase either gave false evidence when 
he made bis statement under seobion 164 
or he gavofalso evidence in his statement 
before the Tribunal. Giving false evidence 
before the Tribunal being in a stage of a 
judicial proceeding falls wibhin the first 
part of section 193 of the Indian Penal 
Code ; and giving false evidonoe in the 
course of a statement under seofcion 164 of 
the CriminalProcedure Code falls wibhin the 
second part of seofcion 193 of the Indian 
Penal Code. But in either case, the offence 
is the one defined in seofcion 191 of the 
Indian Penal Code, yi*., ' giving false 
evidence.’ 


(The following is the final judgment 
delivered on 20oh Oobober 1920 on opinion 
given by the Full Bench ) 

Macleod, C.J. :—If has nowbeondooid- 
ed in this oage by the Full Bench that the 
statement made on oath by a witness before 
a Magistrate under seofcion 164, Criminal 
Procedure Code, oan bo made the basis of 
an alternative oharge together with a 
statement made on oath at the trial, provid¬ 
ed there was a oommon rotation between 
the two statements. There is a common 
relation in this oase, and, therefore, the 


aooused could be oonvioted with having 
given false evidenoe by the mere fact that 
he had made oonbradiotory statements, one 
before the Magistrate and oue at the trial. 

It has been argued, however, thab there 
has been either a want of or an irregularity 
in the 9&nobion required by seotion 195 
Criminal Procedure Code. Assuming that 
when contradictory statements are made 
before different Courts, the sanobion of each 
of those Courts is required before a Court 
oan take oognizanoe of the oharge of giving 
false evidenoe, and assuming that the 
Magistrate in this oase who recorded the 
statement under section 164, Criminal 
Procedure Code, was a ' Court ’ there is no 
doubt that the sanction of the Magistrate 
was not obtained But the sanction given 
by the Tribunal wa9 to the effect tbat an 
inquiry should be made with regard to the 
oontradiotory statements made by the 
aooused before the Tribunal and before the 
First Class Magistrate when he was 
examined under seotion 164, Criminal 
Procedure Code. There is no doubt that 
the aooused had ample notice of what he 
was being charged with, and it was open 
to fcbe aooused when the Magistrate com¬ 
menced the proceedings to take the 
objection that the Magistrate could 
not take oognizanoe of the oharge 
for want of sanobion of the First Class 
Resident Magistrate who reoordod the 
statement under section 164, Criminal 
Procedure Code. Although an objection 
was taken before the trying Magistrate 
noapplioation was made to a higher Tribunal 
to stop the proceedings on the ground thab 
a proper sanotion had not been given. It is 
true that in appeal the learned Sessions 
Judge thought thab no sanobion was 
necessary because he considered that the 
Resident Magistrate was subordinate to 
the Tribunal. 

However thab may be, assuming that 
there is an irregularity in the sanotion 
which was required by seotion 195, Crimi¬ 
nal Procedure Cjde, before the Magistrate 
could take oognizanoe of the charge against 
the aooused, section 537, Criminal Proce¬ 
dure Code, is very eloar as bo wuat oourse 
is open to the High Court in revision 
when it is brought to its notice that 
there has been au irregularity in the sanc¬ 
tion. It provides that 

No tiudiog, eo uteuoo or order pass 3 d by a 
Court of ooiupelent jurisdioti 'u shall be reversed or 

altered uuder Chapter XXVI or oq appeal or 
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revision on aooount of...(b) the want of or aoy 
irregularity in aoy Baootion required by 8. 195 
(Criminal Procedure Code) or any irregularity in 
prooeedings taken under 8 476*...unless euoh error, 
omission, irregul»rity, want...has in fact oooa- 
eioned a failure of ju9tioe.” 

In Sunder Dasadh v. Sital Mahto (14) 
the petitioners were oonviobed and sen¬ 
tenced to fiae under section 206, Indian 
Penal Code, without any sanction being 
given under section 195, Criminal Pro¬ 
cedure Code, and the Court said: 

"No doubt siootion to the proseoution should 
have been given before the Magistrate took oogni- 
eanoe of that oflanoe, but unless the want of snob 
sanction has, in fact, occasioned a failure of justice 
(8. 537, Oode of Criminal Procedure), the oonvio- 
tiou is not bad only on that aooount. There is 
nothing in the proceedings to show that this is so." 

I should not go so far as to say that in 
this case there was a want of sanotion, 
that is to say, an entire want of sanotion, 
as there was the sanotion of the Tribunal. 
It may be said that there was a deficiency 
in the sanotion as the Magistrate had not 
sanctioned prosecution. But however that 
may be, it oanDot be said that this want 
of sanction or deficiency or irregularity in 
the sanotion granted has in fact occasioned 
a failure of justioe. It has been proved 
that the accused bad made directly contra¬ 
dictory statements whioh constitute the 
offence of giving false evidence within the 
meaning of seotion 19 L, Indian Penal Code, 
taken in conjunction with seotion 236, Cri¬ 
minal Procedure Code. Therefore, there 
is no reason why we should interfere with 
the oonviotion on the ground of any want 
of sanotion or deficiency or irregularity 
in the sanotion. 

It seems to me the question whether 
the Magistrate recording a statement under 
seotion 164, Criminal Procedure Code, is a 
‘ Court * or not is now irrelevant, consider¬ 
ing the Full Bench in this case has held 
that these two contradictory statements 
can form the subjeob of a charge of giving 
false evidence. If he is not a Courb no 
sanotion would be required. But it has 
been held by the Madras High Court that 
a Magistrate recording a statement on oath 
under section 164, Criminal Procedure 
Oode, was a Court (see Queen Empress v. 
AXagu Kone (9) and that decision was 
followed in Suppa Tevan v. Emperor (10) 
It seems unfortunate that although the 
words ‘evidence’, ‘judicial proceedings’. 
‘Court’, ‘ Court of Justice’ are used in f he 

(14) (1901) 28 Oal. 217 = 5 C.W.N. 291. 


Indian Penal Code, Criminal Procedure 
Oode, bhe Indian Evidence Act and other 
Aobs, there is no general definition of these 
terms applicable bo any Aot in whioh they 
appear. But‘Court’is defined in the Indian 
Evidenoe Aot, seotion 3, as including all 
Judges and Magistrates, and all persons, 
except arbitrators, legally authorised to 
take evidence ”, and under seotion 164, 
Criminal Procedure Code, a Magistrate is 
bound to record bhe statements made to 
him in suoh of the manners thereinafter 
prescribed for recording evidenoe as is, in 
his opinion, best fitbedforfcheoiroumstanoes 
of the oase. If there were anything at all 
in the point, I should say that there was 
considerable justification for the decision of 
the Madras High Courb that the Magistrate 
recording a statement under seotion 164, 
Criminal Procedure Code, was a ‘Courb’. 

But it seems to me the point is immate¬ 
rial beoause under seotion 191, Indian 
Penal Code, the offence of giving false 
evidenoe is committed by making a false 
statement on oath when a person making a 
statement is legally bound by an oath or 
by an express provision of law to state the 
truth. When the law provides, therefore, 
for any case in whioh a person oan be bound 
by an oath to speak bhe truth, and such a 
person makes a statement whioh is false, 
and whioh he either knows or believes to be 
false pr does not believe to be true, then he 
is said to give false evidenoe, and there is no 
necessity that suoh a statement should be 
made in or before a Court, whatever the defi¬ 
nition of 1 Courb ’may be. He is liable to be 
punished under section 193, Indian Penal 
Code, whioh provides however that a more 
severe punishment oan be inflioted if the 
offence is committed at any stage of a 
judicial proceeding than if it is committed 
in any other oase. Therefore there is no 
reason to interfere with the oonviobion in 
this case. The original sentence of two 
years passed by the City First Class 
Magistrate was reduced by the Sessions 
Judge to one’year’s rigorous imprisonment, 
and, therefore, that is well within the 
period of imprisonment prescribed by 
section 193, Indian Penal Code, when the 
false evidence is nob given in any stage of a 
judicial proceeding. Considering all the 
circumstances we reduce the sentence to 
six months. This decision will cover the 
other two cases, Revision Applications 
Nos.198 and 199, in whioh also the senten¬ 
ces are raduced to six monbhs respectively. 
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Shah. J.:—I oonour in bhe order proposed 
by my Lord bho Chief Jusbioe. In view of the 
opinion of the majority of the Fall Benoh. 
by whioh this Court is bound, ib is dear 
that the two oonbradiotory statements, one 
of whioh is reoorded by the Magistrate 
under section 164, Criminal Procedure 
Code, not at any stage of a judioial 
prooeeding, and the other recorded by bhe 
tribunal in the course of a judicial prooeed¬ 
ing oan form bhe basis of an alternative 
charge under the labter part of section 193, 
Indian Penal Code. 

There is only one more point whioh has 
been raised on behalf of bhe applioant, 
that the sanction of bhe Magistrate before 
whom the statement under seotion 164, 
Criminal Procedure Code, was reoorded 
was nob obtained in this oa9e, and that 
without his sanction bho trial Magistrate 
could not bake cognizance of bhe oase on 
an alternative oharge. No doubt, an order 
under seotion 476, Criminal Procedure 
Code, was made by bhe Commissioners 
appointed under the Defence of India 
Aot. Bub ib is clear, on the deoision of 
this Court as also on bhe provisions of 
the Code, that in bhe case of an alternative 
oharge under seotion 193, Indian Penal 
Code, based upon two statements made 
before two different Courts, the sanction 
of both the Courts or of Courts to tfhioh 
these two Courts may be subordinate for 
such an alternative charge is necessary. 
Ib is true that the applioant in 
this oase could oot have applied to 
this Court to revise bhe order under 
seotion 476, Criminal Procedure Code, 
made by bhe Commissioners appointed 
under the Defence of India Aot. Bub 
after bhe proceedings were sent up to the 
trial Magistrate in this case, the plea based 
upon the want of sanction of the Magis¬ 
trate, who had recorded the statement 
under seotion 164, Criminal Procedure 
Code, could have been taken, and, as we 
understand from the argument, it was 
taken. The trial Magistrate apparently 
overruled that objection It was open to 
the present applioant at that stage to have 
moved this Court to stay proceedings for 
want of such a sanction. The trial Court, 
however, proceeded with the case and the 
aooused was oonviotod. The Sessions Judge 
has overruled bhe plea on the ground that 
suoh sanction was granted in this oase by 
bhe Commissioners under bhe Defenoe of 


India Aot, as a superior Court. This point- 
is now taken before us. 

In view of the provisions of section 537, 
Criminal Procedure Code, ib is dear that, 
bhe want of any sanction or any irregula¬ 
rity in the sanction required by seotion 195, 
Criminal Procedure Code, cannot be made 
bhe basis of interference in revision unless 
such want of sanction or irregularity has 
occasioned a failure of jusbioe. It cannot 
be said in the present proceedings that the- 
want of suoh a sanction has occasioned a 
failure of justice, though bhe objection was 
raised apparently before the trial Court. I 
may add that I am unable to accept the- 
Sessions Judge’s view that for the purpose 
of seotion 195 the First Class Magistrate 
was a Court subordinate to the Commis¬ 
sioners appointed under the Defonoe of ; 
India Aot. I take it for the purpose of - 
this argument that the Magistrate record¬ 
ing the statement under seotion 164, 
Criminal Procedure Code, was a 'Court' 
under the Code of Criminal Procedure. In- 
my opinion there oan be no doubt that 
the duty whioh the Magistrate is required 
to perform by way of recording a statement 
under section 164, Criminal Procedure 
Code, is to be performed by him as & 
Magistrate, *.a., as a Court. The further 
argument whioh has been urged on the 
basis that the Magistrate is not a Coart 
does not really arise. But I may add with 
reference to that argument that if the 
Magistrate were not a Court, the position 
of the applicant would become weaker, and 
not in any sense stronger, so far as the 
point relating to bhe want of sanction is 
concerned. 

Thus ib seems to me that though the 
sanotion of the First Class Magistrate of 
Nadiad, who reoorded the statement under 
section 164, Criminal Procedure Code, was 
necessary, we cannot interfere in revision 
on that ground under the circumstances 
of this oase. 

Order accordingly . 


1921 DATTATRAYA KESHAV V. TUKARAM RAGHU (Maoleod, C.J.) Bombay 17 


♦ A.I.R. 1921 Bombay 17. 

FULL BENCH. 

Macleod, o.j., Shah and 
Hayward, jj. 

Dattatraya Keshav Z)es/ipane?e—-Plaintiff- 
Appellant 

v. 

Tukaram Raghu Chorage— Dafendant- 
Respondent. 

Appeal No. 39 of 1919, deciiei on 23rd 
Deoember, 1920, from an order of tbe Asst. 
J,, Sahara, in Appeal No. 123-of 1919._ 

• Bombay Revtnue Jurisdiction Act (X ot 1876), 
8. 4 — Sec*i)n must be slri t y construed—Colleotor 
refusing to declare alienation null and void—Juris- 
diction cf Civil Court to aecide that question is not 
barred, 

6. 4 which ousts the juriodiotioa of the Civil 
Courts in particular oases, should be very striotly 
oonefcrued, and when the Colleotor cn an applica¬ 
tion for a declaration that an alienation is null 
and void refuses to make a declaration to that 
eSeofe, there is no suoh order against the applicant 
whioh preveuts his going to a Civil Court for the 
determination of the question whether or not tbe 
alienation is binding cn him, and therefore it is 
open to him to ask the Courts to deoide that 
question, and the oourts would have jurisdiction 
to deoide it, [P, 19, Ca. 1 & 2 1 

G . S. Rao —for Appellaut). 

Pativavdhan and M. V. Bhat —for Res¬ 
pondent). 

Order of Reference. 

Macleod, C.J.:—The plaintiff instituted 
this action to reoover possession of certain 
lands whioh had been mortgaged to tbe 
defendant by Yamunabai, the plaintiff’s 
predeoessor-in-title, on the ground that on 
her death the alienation beoame void 
under section 5 of the Vatan Act. The first 
issue in the trial Court was whether the 
Court had jurisdiction to try the suit in 
view of the fact that the matter in suit 
was dealt with before by tbe Assistant 
Colleotor. It appears that the plaintiff had 
applied to tbe Assistant Collector for an 
order that the Vatan land should be 
removed from the possession of the 
defendant and delivered into the possession 
of the petitioner. On that petition the 
Assistant Collector replied 

“Since the document passed by Yamunabai bears 
your attestation, it has to be said that the said 
dooument was passed with your consent. There¬ 
fore the land bearing Survey No. 270 oannot (or 
the present be delivered over to you and as you 
don’t want Survey No. 271 to be removed and 
given to you your application is disposed of.” 

1921 B/3 


The trial Court held that the order of 
the Assistant Colleotor refusing to grant 
relief to the plaintiff was no bar to the suit, 
Then it held on the merits that the fact 
that tbe plaintiff had attested the mortgage 
deed executed by Yamunabai could not 
extend the period of the mortgage beyond 
tbe life-time ot the mortgagor, and it passed 
a decree in favour of the plaintiff that the 
defendant should deliver up possession of 
tbe plaint property to him. 

In first appeal it was argued that the 
Revenue Authorities having declined to 
restore the lauds to the plaintiff unier 
the provisions of tbe Vatan Aot, the suit 
was barred by the Bombay Revenue 
Jurisdiction Act. Tbe learned appellate 
Judge came to the conclusion that the 
decision of tbe Assistant Colleotor refusing 
the relief asked for by the petitioner was 
an order within the moaning of section 4. 
clause (a), of the Bombay Revenue Juris¬ 
diction Act, and that therefore, the Court 
had no jurisdiction to set it aside. He 
referred to two unroported deoisions in the 
oases of Somappa v. Nagalingappa (1) and 
Madivalappa v. Bhimappa (2) and it oannot 
be denied that the deoisions in those 
appeals afforded some ground for the 
learned appellate Judge’s deoision. In both 
those oases there had been a decision of the 
Revenue Authorities that a particular dis¬ 
puted alienation was not null and void. In 
both those oases it was held by the High 
Courb that tbe Civil Courts had nc 
jurisdiction thereafter bo oonsider whebher 
or nob the alienation was null and void. 

A similar deoision was recently given by 
Heaton, Ag. C. J. and Crump, J. in 
Govindrao v. Hanmappa (3). There are, 
however, kindred deoisions of this Court, 
whioh, though not directly conclusive on 
the exaob point before us, nevertheless tend 
to throw considerable doubts on the 
correctness of those decisions. It ie' 
admitted by Mr. Rao for the appellant that 
if tbe Collector had deolared that this 
mortgage was null and void as against the 
petitioner, now the plaintiff, this Courb had 
no jurisdiction to consider whether the 
Collector’s deoision was wrong. Bub it 
was argued that the fact that the Colleotor 

(1) (1917) S.A, Nj. 879 of 1915, deoided by 

Bootfe. 0 J. and Beaman, J. 

(2) (1918) F.A. No, 229 of 1916 deoided by Boott, 

C.J. aod Hayward, J. 

(3) (1920) 8,A, No. 940 of 1918 deoided by- 

Heaton, Ag. C J, and Crump, J. 
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refused to deolare the alienation null and 
void did not amount to an order with 
which this Court could not interfere, but 
that it was still open to the parties to get 
the question decided in a civil Court. I 
think, therefore, it is necessary that this 
question should be referred to a Full 
Benoh. 

The question would be:—Whether, after the 
Oolleotor, on an application by a Vatandar to 
deolare that a particular alienation ie oull and 
void, has refused to make an order that the 
alienation is null and void, the party aggrieved 
oan file a suit in a oivil Cmrt against the alienee 
in rf«peot of that alienation ? 

Shah, J. I conour in the proposed 
reference. I desire to add that it is not 
without significance that in a oasc where 
the Revenue Authorities had dealt with 
the question whether apartioular alienation 
was null and void, and had ultimately 
decided not to deolare it to be null and void 
the suit was entertained by oivil Courts up 
to the Privy Council, and apparently no 
question as bo the bar of jurisdiction 
under section 4, olause (a) of the Bombay 
Revenue Jurisdiction Act- was raised. 
See Padapa v. Swamirao (4). Further 
it seems to me thab it is neo99sary bo 
consider in oonneobion with the question re¬ 
ferred bo the Full Benoh whether on a strict 
construction of seotion 4 of the Bombay 
Revenue Jurisdiction Act, a suit between 
private parties to reoovor possession of the 
Vaban property on the footing that the 
alienation has oome bo an end on the doabh 
of the original alienor oan be treated as a 
suit to set aside or avoid an order uoder 
Bombay Aot III of 1874 within bbemeaning 
of that seotion. 

Opinin. 

Macleod, C J.—The faots of the caso 

are sot out in fcho referring judgments from 
which it appears that the plaintiff claiming 
to be the Vatandar for the time boiDg, 
asked fer possession from the defendant 
who was a mortgagee from bho previous 
Vatandar, on tho ground thab the alienation 
oould not hold good beyond the life of tho 
mortgagor. Tho Collector was of opinion 
that the alienation was good as against bho 
applioanb, and thereforo, dismissed tho 
application. The question referred to ua is, 
whether, after the Colleobor, on an appli¬ 
cation by a vatandar to declare thab a 

(4) (1900) ‘24 Bim. 556 = 27 I A. 86 = 2 Bom, L.R. 

648-4 O.W.N. 517 (P.O.). 


particular alienation is null and void, has 
refused to make an order that the alienation 
is null and void, the party aggrieved oan 
file a suit in a oivil Court against the 
alienee in respect of that alienation. It was 
decided by a Bench of this Court in 
Somcippa v. NaQlingappsi (1), that an order 
or decision by the Revenue Authorities 
that an alienation whioh had been 
challenged was Dob null and void, was an 
order under section 11 of the Vatan Aot,and 
therefore, a suit to set it aside would not 
lie uoder seotion 4, olause (a), of the 
Bombay Revenue Jurisdiction Aot. 

Again, in Madivilapp* v. Bkamippa (2) 
there was in the first place au order by the 
Assistant Collector that a oerbain alienation 
of Vatan land whioh had been challenged, 
was oull and veil That order was reversed 
by the higher Revenue Authorities, the 
result being, therefore, that there was a 
deoision that the alienation was good. The 
learned Judges there held that a suit filed for 
the purpose of challenging the alienation 
was a suit to sab aside or avoid an order 
whioh had been made under seotion 11 of 
the Vatan Aot, and the jurisdiction of the 
oivil Courb was excluded. 

Then in Madhavrao v. Venkitesh, (5) 
whioh was an spoliation for review of 
the deoision of the Court on the ground 
that an order of a Revenue Officer uoder 
seotion 9 of the Vatan Aot had been over¬ 
looked, and that the suit was in effeot 
to set aside such order, it was held by this 
Courb that at the time the suit was filed 
there was no order by a Revenue Officer 
under section 9 of the Vatan Aot, for the 
order whioh had been passed by tho 
Collector had been set aside by the 
Commissioner, and there was do order to the 
elloot that the alienation was good. 

Now sections 9, 10 and 11 of the Vatan 
Act have boon framed for the purpose of 
protecting Vitan properl y against unautho¬ 
rised alien uions. UrHor section 9 aliena, 
tions made before the Act came into force 
and without, the consent of the Collector, 
might ho declared by the Collector to be 
null and void, hub the Collector ha9 a 
discretion fcouphold an alienation, apparently 
on the ground that there might bo oases 
whore bho alienees had been in possession 
so long thab it would bo inequrableoto 
disturb them. Section 10 deals with attain¬ 
ments of Vatan property after bho Aot cam- 


(5) (1919) 0.A. No. 758 of 1918, 
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into foroe, and also with alienations to 
persons who were not Vabandarsof the same 
Vafcan. Then by seotion 11 whan any 
alienation of the nature described in 
seotion 10 of the Act shall taka place 
otherwise than by virtue of, or in execution 
of, a decree or order of any British Court, 
the Collector shall, after recording his 
reasons in writing, declare such alienation 
to be null and void. 

The Collector, therefore, on the plaintiff’s 
application in this case, had the power to 
deolare that the alienation consisting of 
the mortgage in suit, was null and void as 
against the plaintiff, and it has been con¬ 
ceded for the present appellant that if such 
an order had been made, it would have been 
beyond the jurisdiction of this Court to 
entertain a suit filed for the purpose of 
setting it aside, although it may be noted 
that in Bhimangouia v. Secretary of State 
(6), it wasdeoided by a Baaoh of this Court 
consisting of Soobb, C. J. and Batchelor, J., 
on the 10th of April 1912, that an order 
made by the Collector that a particular 
alienation was null and void, when as a 
matter of faot on the appreciation of the 
evidence and bhe law on the subject the 
alienation was good, would not be an order 
that could be made under the Vatan Act, 
and therefore, a suit to set it aside would 
not be a suib falling within seotion 4, 
clause (a), of the Bombay Revenue 
Jurisdiction Act. But conceding that 
if the Collector had made an order 
in this case that the alienation was bad, 
this Court would nob have interfered 
with it, the.question arises, whether, as bhe 
Collector refused to make any such order 
and rejeoted the application of bhe plaintiff 
to geb possession of the land on the ground 
that the mortgage was no longer binding 
on him, there is an order which has to be 
set aside before the plainbiff can geo relief, 
and that therefore, the jurisdiction of the 
Civil Court is oustel. We thiak that 
sectiou 4 of bhe Bombay Revenue Juris¬ 
diction Act whioh ousts the jurisdiction 
of the Civil Courts in particular oases, 
should be very striotly construed, and that 
when the Collector on ah application for 
a declaration that an alienation is null and 
void refuses to make a declaration to that 
effect, there is no such order against the 
applicant whioh prevents his going bo a 
Civil Court for the determination of the 

(6) (1912) F.A.No. 47 of 1910. 


question whether or not the alienation is 
binding on him, and that therefore, it is 
still open to him to ask the Courts to decide 
that question, and that the Courts would 
have jurisdiction bo decide it. We think, 
therefore, that tbs question referred to 
us sboud be answered in tbe affirmative. 

Shah, J. :—I agree. 

Hayward, J.: —I concur. The Colieotor 

ha3 been given certain powers under the 
legislation relabiag to hereditary offi >es in 
section 6, and for tbe present purposes 
section 10, read with seotion 11 of the 
Vatan Aob, The Collector’s powers were 
no doubt given mainly in order to secure 
that the duties of hereditary officers should 
be properly performed and it does not seem 
to me that it was any part of the scheme 
of the legislation to disentitle Vatandars 
from also enforcing their private rights in 
Civil Courts. The Collector has power 
under section 6 to institute suits to proteob 
a Vatan, but it is not stated, nor in my 
opinion implied, thab this was to bar the 
right of suit by a Vatandar. Similarly, 
altaough the Collector has been given power 
under section 10, read with section 11, to 
deolare an alienation of Vatan property nul 
and void, it doe8 nob seem to me that it was 
intended that, if he should either not be 
called upon to make such a declaration, or 
should refuse to make it, the Vatandar 
should be deprived of his ordinary relief in 
a Civil Court. It seems to me that it was 
intentionally stated in seotion 11 that the 
Collector shall iieolare the alienation bo be 
null and void and nob thab the Colieotor 
shall declare whether or no the alienation 
was null and void. If thab is so, the refusal 
bo deolare the alienation bo be null and void 
would not be an order under section 11 of 
bhe Vatan Aob and further litigation would 
not be barred under section 4, clause (a) of 
the third paragraph of the Bombay Revenue 
Jurisdiction Act X of 1876. 

^ I have thought it desirable bo state my 
view upon the subject because I was a 
party to the decision following the ruling 
in Somappa v. Nagalingappa (1) that is to 
say, to tbe decision in Madivalappa v. 
Bhimappa (2), and also a party to bhe 
contrary decision in Madhavrao v. 
Venkatesh (5). It seems tome, after having 
heard the matter fully re-argued, that the 
later decision was the right one and ought 
to be affirmed by bhe Full Benoh. 

Reference answered in the affirmative. 
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Shah and Crump, JJ. 

Scnubai Daburao Gaikawad —Applicant 

v. 

Shivajirao Krishnarao Gaikawad — 

Opposite Party. 

Civil ApplioafcioD Nos. 302 and 303 of 
1919, decided on 19bh August, 1920, from 
the orders of the High Court, dated 28th 
February, 3 916. 

(a) Civil P. C., O. 41, R. 19 —Appeal dismissed 
for dtfault can be re-admitted under S* 161. 

It is opso to tbe High Court to make an order 
rs-admittiog an appeal dismissed for default in tbe 
exercise of its ioborent powers lor the ends of 
justioe in a proptr oaso. [P. ill, C. 2 ] 

(b) Limitation Act , Art. 168 — Article applies to 
application for re admission under 0. 41, R. 19, 

P. C.. as it *9 outsiie Limitation Act t 8. 6. 

Art. 168 applies to an application ffir tbe re- 
admission of an appeal under O. 41, R. 19. undor 
whioh, if sufficient oauso is shown for default, tbe 
Court is bound to re-admit the appeal, as suoh an 
application io outside the terms ol 8. 6. [P. 20, 

C. 2.] 

D. A. Taljapurkar — for Applicant. 

V. Bhandarkar — for Opposite Party. 

Facts: —In 1911, one Baburao sued 

for partition and a share in a joint family 
estate. On June 10th. 1913, during the 
pendency of that suit, Baburao died. His 
widow, who is now the applicant before us, 
was at that date a minor. On August 4, 
1913, she applied to be placed on tbe reoord 
as heir of the deceased plaintiff. For the 
purposes of that application she was 
represented by her father in the oapaoity 
of next friend. Her application was dismissed 
on September 10, 1913, on the ground that 
the right to sue did not survive, and it was 
ordered that, tbe suit should abate. From 
that order the next friend lodged an appeal 
in the High Court, and Mr. Vidhwans, 
a pleader of this Court, was appointed 
to conduct tbo appeal. Before the hearing 
Mr. Vidhwans died, and in accordance with 
the usual practice a notice was served on the 
text friend on November 4, 1915, directing 
bim to apponr, and stating that on failure 
the appeal would bo dismissed for default, 
The appoal catno onfcr hearing in due oourso 
on 28th February 1916 and neither side 
put in an appearance: it was accordingly 
dismissed under Order XLI, rule 17, of tbe 
Code of Civil Procedure on that day. The 
applicant attained majority on February 


21, 1919, and, on March 11, 1919, ehe<- 
moved this Court under Order XLI, rule - 
19, to re-admit the appeal. 

Shah, J.: —These are twoapplioabions by^ 
Sonubai, widow of Baburao, to set aside- 
tbe orders made by this Court on the 28fcb. 
February, 1916 dismissing the appeal and. 
rejeoting th6 application under Extraordi- 
nary .Jurisdiction filed on her behalf by her - 
next friend, for default under Order XLI,. 
rule 17. (His Lordship then stated the facts ■ 
as above and proceeded.) On tbe faots stated- 
above, we have to consider whether a cass ¬ 
is made out for discharging the orders- 
made by this Courb on tbe 28th February,. 
1916. 

On behalf of the applioanb it is urged as- 
a preliminary objection tbab the applioa* 
bion is barred by limitation under Article. 
168 of the Indian Limitation Aot, and that- 
the minority of Sonubai is not a ground for 
nob giving effect bo the provisions of this- 
Artiole, as suoh an applioabiou is not within, 
the scope of seotion 6 of the Aot, It is- 
urged that in spite of her minority the 
present application is barred, aB it is- 
made long aftor the da$o of the- 
dismissal. It seems to me that 
Artiole 168 applies to au application for the 
re-admission of an appealunder Order XLI, 
rule 19 under whioh, if sufficient cause is «- 
shown for defaulb, the Courb is bound to » 
re admit the appeal. Suoh an application . 
is outside the terms of seotion 6 and the .. 
minority of Sonubai is no answer to the 
plea of limitation. I am of opinion that - 
the preliminary objection would be good if 
tbe powers of the Court to re admit the * 
appeal were oonfined only to rule 19 of 
Order XLI and I would he bound to give- 
eff ect to it. But if rule 19 does nob • 
exhaust the powers of the Court to re-admit 
an appeal or an application dismissed for 
default, and if it is open to the Court to deal • 
with these applications under seotion 151 of 
the Code, and to make an order tobhat-effeot 
for thoend8 of justice or to prevent abuse 
of the process of the Court, the preliminary 
cbjeotiou cannot succeed, aa the period oi 
limitation will have no application to the 
exercise of suoh powers. The delay would 
undoubtedly be an element to be con¬ 
sidered in exeroisiDg tbe powers under the 
seotion which, in the very nature of things* 
ought to bo sparingly exercised. But the • 
inherent powers of the Courb would be • 
oxoroisable without any reference to the 
period of limitation ffxed for applications - 
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to re*admit appeals or to restore any other 
proceeding dismissed for default. 

The questions, therefore, are whether it 
is open to this Court to make an order 
re-admitting the appeal and the application 
in the exercise of its inherent powers, and 
whether the faots brought to our notice 
render it neoessary to make such an order 
for the ends of justice. 

As regards the first question, I am of opi- 
' nion that the Court has such a power. Tne 
provisions of rule 19 are not exhaustive oa 
the point, Under that rule the Court is 
bound to re*admit the appeal if sufficient 
oause is shown for the default), without any 
reference to the merits of the appeal. Tne 
inherent powers of the Court to discharge 
an order made for default depend upon 
somewhat different considerations. The 
corresponding provision in the Code of 1882 
has been interpreted by Bbashyam 
Ayyangar J. in that sense in Somayya v. 

• Subbamma (1). In Lalta Prasad v. Ram 
Karan 12) the Court took the same view 
as to the meaning and scope of Order IX, 
rule 9. It is also clear that a minor on 
attaining majority can sue to have any 
decree against him set aside on the 
ground of fraud or negligenoe on the part 
of his nexG friend or guardian as the 
observations of Farran J. in Cursandas 
Hatha v. Ladkavahu i3) show. In Lalla 
Sheo Churn Lalv, Ramnandan Dobey (4), 
a minor, on attaining majority, was 
allowed to sue on the same cause of 
aotion, in 9pite of an order dismissing 
his suit for default under section 
.102 during his minority on similar grounds. 
■When it is open to the minor to resort 

■ to that remedy I do not see why it should 
not be open to a Court to help the minor 

-in an application to set aside the order 
made on default, if it be shown that the 
next friend or the guardian was unable 
to act or was negligent in the discharge 
of his duties. 

The reasoning in Lalla Sheo Churn Lai's 
case (4) supports this view. It may be 

■ that under the oiroumatanoes of a particular 
' oase, the Court may leave the minor to 

his remedy by way of suit in view of the 
necessity of testing the allegations as to 
negligence or fraud in the striob manner 
. in whioh they could be tested in a suit. 

. (1) (1903) 26 Mad. 699 

1 12) (1912) 34 AH. 426-14 1.0, 187 = 9 A.L.J, 666. 
(8) (1895) 19 Bom. 671. 
v' $4) (1694) 22 Cal, 8. 


But I see no sufficient reason to hold that 
that is the only remedy and that the 
Court has no power to help the minor 
otherwise with reference to an order made 
in oon&equence of the default of the next 
friend of the minor. The decisions in 
Ranee Birjobuttee v. Pertaub Sing (5) and 
Raja Debt Bakhsh v. Habib Shah (6 1 appear 
to me bo support the view that in a 
proper case it is open bo the Court to 
make an order re-admijtiog the appeal 
or the application in the exercise of its 
inherent powers for the ends of justice. 
The next question is whether the faots 
in this case demand that the posver should 
be exeroised in favour of the petitioner. 
The broad faots are that Baburao sued for 
his share in a large estate and died during 
the pendency of the suit. His widow was 
a minor then olaiming to be entitled bo 
his share on the ground that the severance 
ofinberesb was effected during herhueband’s 
life-time. Her lather as her next friend 
tried to pub forward her rights, but failed 
in the lower Court. He appealed to this 
Court, hub his pleader died and after the 
pleader’s death he did nob or could not 
take any steps bo proseoute the appeal. On 
attaining majority Sonubai has applied to 
this Court, without losing any time, within 
a month after attaining majority, to allow 
her to proseoute the appeal. She points 
out that her father could noG act as her next 
friend at the time when he received the 
notice cf the pleader’s death in November 
1915 or thereabout owing to his demented 
condition, brought on probably by old age. 
On the materials before the Court the 
allegation as to his iusanity could be 
neither accepted nor rejected without 
further inquiry. Bub whether on that 
ground or on auy other ground, 
he failed to proseciue the appeal on 
behalf of his daughter, which affected her 
right to considerable property, worth aboub 
eighteen lakhs of rupees aooording to the 
valuation in the appeal. In Gangaram’s 
suit the one third share is valued at about 
Us. 9 79,000 (nine lakhs and seventy-nine 
thousand). The order of abatement may 
have the effect of negativing her right to 
such property completely. I do not say 
that it has 9uch an effect, That wiil have to 
be considered in the appeal which she has 

(5) (1860) 8 M.I.A, 160 =*13 Moo. 465= 3 W.R. 36 

=* 1 Suther 408 = 1 8ar. 740 (P.C.). 

(6) (1913) 36 All. 331- 19 1.0. 626-40 LA. 150 

(P.O.). 
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filed in this Court from the decree in 
GaDgarara’s suit. At any rate tli9 trial 
Court in that euib has taken that view, aDd 
the abatement may fairly be treated for 
the purpoee of these applications as 
seriously jeopardizing her right to her 
husband’s share in the property. In a 
matter of such importance, her next friend 
failed to act for bis minor daughter. I do 
not think it could serve any useful purpoee 
to delay the oispoeal of these applications 
by asking the lower Court) tofmd on further 
evidence as to whether the allegation as 
to insanity is proved. It would largely be 
a matter of inference from his present 
conditions as to whether in November 1915 
he was insane as alleged by Sonubai. His 
failure to aot seems to me to indicate—* 
and must be taken under the circum¬ 
stances of this case to indicate—either 
inability due to physioal incapacity or 
negligence on bis part to safeguard the 
interests of his daughter. 

Locking broadly ab the merits of the 
order of abatement, which it is permissible 
to take intoaocount in determining the ‘ends 
of justioe’ it is fair to say that if the appeal 
bad been heard on the merits in February 
191 (i, this Court would have been bound 
to consider the observations of their Lord- 
ships of the Privy Counoil in Suraj Naraiyi 
v. Iqbal Narain 7), decidod in December, 
1912, iD connection with the question of 
the Beveranoe of interest ; and whatever 
may have bten the accepted view in this 
Presidency then, it is nob unreasonable to 
say that this Court might have—I do 
not say would have—taken the view which 
a Full Bench of the Madras High Court 
took in Ooicher 1915 in Sound ciraioj an v. 
Arunachalam Chetty (8) as totheetleot of 
these observations. Ab the same time, I do 
not see any need or justification for 
rigorously excluding from our consideration 
the decisions of the Privy CouDoil after 
February 191G, which may mako the 
merits of the appeal appear stronger aDd 
dearer, in determining now what the ‘ends 
of justice’ require. I do not desire to 
prejudge the merits of the appeal ; bub it 
is hardly possible and nob fair to exoludo 
what I may call the prirna facie merits of 
the appeal from consideration in deciding 
whether for the ends of justioe this Court 
shouldexeroise the powersunder eeotion 151 

17) (1913/ 35 All.80-18 1.0. 30- 40 I.A. 40 tP.O). 
<8) 1)916) 39 Mad. 169 = (1916) 1 M.W.N. 31-39 
M.L.J. 793-33 I.C. 866 = 2 L.W. 1267 (F.B), 


of the Code of Civil Procedure. On the • 
other hand the re-admission of the appeal 
cannot prejudice the just rights of the 
opponent. I have not overlooked the faob, 
which has been pressed upon our attention 
by Mr. Bbandarkar that the opponent is a 
minor. 

I am consoious that the inherent powers 
reserved under section 151 should bo 
sparingly exercised and only when a clear 
case is made out. After a oareful 
consideration of all the ciroumBtaDoes I 
have oome to the conclusion that for the 
ends of justioe it is necessary to discharge 
the orders dismissing the appeal and the 
application for default, to re-admit the 
appeal and the application, and to allow 
the present petitioner to prosecute the 
same against the present opponent as the 
legal representative of the deoeased 
Krishnarao. I would make the rules 
absolute aDd order accordingly. Under 
the ciroumstaDces, I would order the 
applicant Sonubai to pay the opponent’s 
oosts in both the applications. 

In the view I have taken, it is Deedless 
to oonsider the suggestion that, if necessary, 
the application? may be treated as 
applications for review and that the delay 
may bo excused under seotion 5 of the 
Indian Limitation Aot. The procedure 
appropriate for review would be different, 
and it is Dot essoDtialto pursue this point 
further. 

Crump, J.:—In this matter Mr.Bhand- 
arkar tor the respondent ha9 taken a 
preliminary objection that the application 
is barred by article 168 of sohecule I of 
the Indian Limitation Aot, 1908. The • 
facts necessary in order to understand the 
position are as follows. (Hie Lordship 
reiterated the faots and went on further). 
If in such a case a minor is properly 
represented by a next friend it would 
ordinarily follow that an application to 
re-admit the appeal must be made within 
thirty days, the time allowed by artiole 
1G8 of schedule II of the Indian Limitation 
Act. In this case, however, it is alleged at) 
the outset that the next friend beoamo 
insane about the year 1914. The allegation 
is supported by substantial affidavits, and 
it is necessary to consider the oase on that) 
basis. 

Assuming the allegation of insanity to bd 
well founded the position is that a minor 
litigant has been prevented from appealing 
to this Court by reason of the f&ot that bar 
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next; friend was of unsound mind, and her 
olaim to a large estate has been allowed fco 
go by default. The result would be 
deplorable were there no remedy, but the 
hardship is no ground for interfering unless 
interference is warranted by the powers of 
tbe Court. 

In my opinion, a person who is of unsound 
mind cannot aot as next friend. This is 
indeed dearly laid down by Order 32, 
rule 4, of the Code of Civil Procedure. But 
it is urged that where a’next friend becomes 
insane after appointment the remedy is to 
move the Court for his removal under rule 
9 of that order aod that unless and until 
this is done the minor is bound by the aots 
of the nexb friend as though he were of 
sound mind. I am unable to aooede to 
this contention. In my opinion a next 
friend who is of unsound mind is no next 
friend at all for be is not qualified to aot. 
Tne case, therefore, falls within the 9cope 
of Order 32, rule 5 and the order 
dismissing tne appeal may he discharged on 
the grouud that the minor was not 
represented by a next friend. 

But even if this rule is nob applicable 
the case would be one in whioh tbe 
Court ought, I think, to interfere ex debito 
justitiae aod the inherent powers of the 
Court under seotion 151 of the Code of 
Civil Procedure can very properly be applied 
to this case. Toe principles on whioh the 
Privy Council acted in Raja Debi 
Bakhsh Singh v. Habib Shah <6) are 
applicable. To rank the absence of a 
minor whose next friend is of unsound 
mind in the category of default is not very 
stateable. An order passed in these 
oiroumstances is a nullity. 

Bub apart from the question of the 
insanity of the Dexb friend whioh 
mighb in itself call for further enquiry 
beyond the affidavits on the record, tbe 
oiroumstanoes disclose negligenoe so gross, 
whether arising from insanity or not, as 
to be in itself a suffioieDt ground for 
avoiding the order. The faots speak for 
themselves. There is a very large estate at; 
stake. The refusal to place the minor on 
the record as heir of her husband has 
deprived her, or may deprive her, of that 
estate. I say “ may deprive her ” for the 
exact effeob of the order of abatement is 
not oerbain. That order was challenged 
by an appeal, and certainly there is at 
least an arguable ease. That ease would 
indubitably have been argued but for the 


unfortunate death of tbe pleader engaged. 
At this point the next friend beoame blind 
to hie plain duty, and book no steps to 
appoint another pleader. 

A clearer case of tbe grossest negligenoe 
oould hardly bo found. It can hardly be 
doubted that where a minor is concerned 
the gross negligence of a nex". friend is a 
ground on wbiob the avoidance of 
proceedings may be sought even where 
there is a statutory bar : of. Lalla Sheo 
Churn Lai v. Rxmnandan Dobey (4). It is 
impossible fco permit tbe estate of an 
infant fco be lost in this way, and in my 
opinion the inherent powers of the Court 
are wide enough to enable us to make such 
orders as the interests of justice require. 
Tne orders proposed by my learned brother 
are, in my opinion, appropriate ex debito 
justitiae. 

Rules made absolute. 


AIR 1921 Bombay 23. 

Shah and Hayward, jj. 

Pandu Bala Jagtap —Defendant' 

Appellant 

v. 

Chandra Ganesh Deshpmde— Plaintiff- 
Respondent. 

Letters Patent Appeal No. 53 of 1917, 
decided on 17ob February 1920, from tbe 
deoision of Beaman, J. 

Bombay Land Revenue Code ( Bom . V of 1879). 
8. 217 —Whole property tin the st\l granted to 
Inamdar—Even then village is alienated. 

The village would be an alienated village within 
the meaning of 8, 217 notwithstanding that tbe 
whole property io th6 soil was granted by the 
Government fco the Inamdar. 

Whare the plaintiff was a Kadim Inamdar of 
certain lands in a village and was a grantee of the 
soil and not merely of the royal share of the 
revenue, and Burvey Battlement was introduced 
into,that village with his consent; thedeteLdani as 
a permanent tenant of the lands used to pay as 
rent the amount of assessment fixed (or the land, 
in a suit by plaintiff to enhance tbe rent. 
[P. 24, C. 1.] 

Held that the defendant was entitled to hold 
the lands on payment only of the amount of assess¬ 
ment and that the plaintiff is not entitled to 
enhanoe the rent. 48 Bom 77 Foil, 

K. N. Koyajee —for Appellant. 

S. R. Bakhale —for Respondent. 

Shah., J.:—The plaintiff in this oasesued 
to recover enhanced rent from tbe defend¬ 
ant who was his permanent tenant. The 
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defendant pleaded that be was liable to pay 
only tbe a mount of the assessment in respeob 
of tbe land held by him and nothing more. 
Tbe trial Court disallowed the defendant’s 
contention and passed a decree in favour of 
the plaintiff allowing him certain enhanced 
rent. In appeal the Distriob Court affirmed 
the view that the plaintiff was entitled to 
enhance the rent and varied the deoree of 
tbe trial Court as to the amount whioh 
was to be allowed as enhanoeu rent. 

The defendant preferred a second appeal 
to this Court, and the view taken by the 
appellate Court, was affirmed in that 
appeal. From this decision of a single 
Judge in seoond appeal the present appeal 
under the Letters Patent is preferred to 
this Court. 

It is urged ou behalf of the appellant 
that the view taken by this Court as bo the 
meaning of the expression ‘ alienated 
village ’ as usei in section 217 of the Bom¬ 
bay Land Revenue Code is not oorreob. 
The facts relating to this point are these. 
The plaintiff is a Kadiro Inamdar holding 
oertain land in the village. It is oomraon 
ground that he is the grantee of the soil 
and not merely of the royal share of the 
revenue. The rest of the village has been 
alienated by the Government to the R*stea. 
It does not appear whether this granb to 
the Rastas is of the soil or merely of the 
royal share of the revenue. Apparently, 
on the application of the Rastes, the survey 
settlement was introduced into this village 
some years ago. In the present suit the 
question arose a9 to whether section 217 
had any application to the case. 

The defendant relied in the lower appel¬ 
late Court upon this sootion as entitling 
him to oonteud that he was not liable to 
pay anything more than the assessment 
in respeob of his land. The Distriob Courb 
as well as the learned Judge who dsoidod 
the seoond appeal bold that as the Kadim 
grant in favour of the plaintiff was not 
merely of the royal share in the revenue 
but of all the rights iu tho soil, the village 
was nob an 'alienated village’ within the 
meaning of section 217. It was assumed 
by them that the survey settlement was 
introduced into the village. 

It has been held in Dadoo v. Dxnkar (11 
that tho village would be an alienate i 
village within tho meaning of the Bombay 


(1) <1918) 43 B im. 77-47 I. 0. 745-30 Bom. L. 
R. 887. 


0. GANESH DESHPANDE (8bab, J.) 1921 

Land Revenue Code notwithstanding that 
the whole property in the soil was granted 
by the Government to the Inamdar, That 
is the view whioh I accepted in Dhondo v. 
Secretary of State (2). Iu view of bhe 
deoision in Dadoo v. Dinkar (1* Mr. 
Bakhale has nob sought to supoorb the 
judgment under appeal on tho ground on 
whioh ib is based. Ib is nob, therefore, 
neoessary to consider whether the grant of 
the village as a whole in favour of the 
Rastes is limited to the royal share of the 
revenue only and whether the fact of the 
Kadim granb in favour of the plaintiff 
relating to a small part of the village 
would he a sufficient answer to the view 
taken in the judgment under appeal. 

Ib is urged, hosvever, ou behalf of the 
respondent that in this oase the survey 
settlement has nob been validly introduced 
into this village, beoause the present 
plaintiff, who is a Kadim Inamdar in the 
village, never consented to the introduction 
of suoh settlement. It is oonoeded before 
us, and in my opinion rightly, that it must 
be assumed for the purposes of the present 
appeal that tho Rastes have consented bo 
the introduction of tho survey settlement 
into this village. Ib is also not disputed 
that tho Rasbe9 are the alienees in respeob 
of the whole village except bhe lauds whioh 
are held by the present plaintiff aud others 
as Kadim Ioamdars. 

It appears that the plaintiff admitted in 
the trial Courb that the survey settlement 
was introduced intothis village aod that he 
never suggested that the introduction wa9 
invalid for waot of his consent. It does 
nob appear from the judgment of the 
District Courb or of this Court in the 
seoond appoal tbab the point relating to the 
validity of the introduction of survey 
settlomenb into this village was raised. 
Assuming, however, that it was raised, I 
am of opinion that it must be taken for 
the purpose of thi9 appeal either that the 
plaintiff oonsonbed to or acquiesoed in the 
introduction of the survey settlement into 
this village on bhe application of the Rastes. 
This inference is amply justified by the 
evidence which tho plaintiff himseif gave 
in the 9uib. 

In this view of the question ib is nob 
Deoessary to oousider the further poinb as 
to whether the oonseub of a Kadim 
Inamdar in the position of the plaintiff 


(9) (1919) Q. A. No. 160 of 1916. 


4981 


navalohand v. manekchand (Maoleod, O.J.) Bombay 25 


is essential for a valid introduction of 
survey settlement under section 216 of 
the Bombay Land Revenue Code. The 
Bastes as alienees of the village as a 
whole exoept the lands held by the 
Kadim Inamdars are the holders of the 
village. Whether any Kadim Iuamdar of 
some land in the village would be a holder 
of the village within the meaning of sec¬ 
tion 216 is a question upon which it is not 
necessary to express any opinion, and I 
refrain from deciding that question. 

Assuming that theoonsent of the plaintiff 
would be neoessary for a valid introduction 
of the survey settlement into the village, it 
seems to me that having regard to his 
statements in this suit, he must be taken 
to have aooepted the introduction of the 
survey settlement. The judgment under 
appeal proceeds on the assumption that the 
survey settlement has been validly 
introduced into this village ; and the 
suggestion to the contrary made in the 
argument must be disallowed. 

The result i6 that this appeal is allowed, 
•and the decree under appeal set aside; 
there will be a decree in favour of the 
iplaintiff to the extent of the assessment 
and the local fund for the period mention¬ 
ed in the suit. The figures in eaoh case 
thavebeen given in the tabular statement 
attached to the judgment of the Distriob 
Court. There must be similar decrees in 
Appeals Nos. 54 and 55 of 1917. Plaintiff 
to pay the oosts of the defendant through¬ 
out in eaoh case. 

As regards Appeals Nos. 51 and 56 of 
.1917, the appellants are dead, and their 
representatives have not been brought on 
the record ; the appeals, therefore, abate. 
There will be no order as to oosts in these 
appeals. 

Hayward, J. ;—I oonour. It is dear 
from the deposition of the plaintiff that he 
never seriously denied the legality of the 
introduction of the survey settlement upon 
the application of the holder Baste. The 
question would nob appear to have been 
specifically pressed either iu the trial Court 
or in the two Courts of appeal. The 
application of seotion 217 of the Bombay 
Land Revenue Code has already been 
decided in the oase of Dxdoo v, Dinkar (1), 
by a Banoh of this Court. 

Appeal allowed . 
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MACLEOD, C.J, AND SHAH, J. 


Navalchand Chhaganlal —Defendant 2- 
Appellant 

v. 

Manekchand Melapchand and others — 
Plaintiffs* Respondents. 


First Appeal No. Ill of 1920, deoided 
on 26th November, 1920, from the deoision 
of the Addl. 1st Class Sub-J., Surat, in Suit 
No. 305 of 1918. 

Will—Absolute estate — D-visee is entitled to pos¬ 
session, if of age—Executors cannot have any 
control 

Onoe it is found that the testatrix has given an 
absolute estate to a devisee of any item of her 
property; then suoh devisee is entitled to posses¬ 
sion of suoh property, provided be or she is of age, 
and the oxeoutors oan no longer have any oontrol 
of suoh property. [P. 27, 0, l.] 

Jayakar and M. B. Dave —for Appel¬ 
lant 

H. V. Divatia and G. S. Rao —for Res¬ 
pondents. 


Macleod, C J. :—This suit was filed by 
the executors o( the will of one Bai Moghi 
bo have the will oonsfcrued by the Court. 
Bai Moghi died on bhe 26th February, 1911, 
possessed of property worth about 
Rs. 30,000, whioh she had inherited from 
her father and therefore, was at her absolute 
disposal. Oq bhe 24th of February, she 
made a will appointing plaintiffs Nos. 1 to 
5 and the 1st defendant her exeoutors. 
The beneficiaries of her will were the son 
and daughter of a predeceased daughter of 
bhe testatrix. All the difficulty in constru¬ 
ing bhe will has arisen owing bo the desire, 
of which we have suoh frequent instances 
of the testatrix to limit the devolution of 
her property after her death in a manner 
whioh is not reoognised by law. The bulk 
of her property bhe testatrix bequeathed to 
bhe 2nd defendant, her grandson, But there 
are limitations of two kinds which the 
testatrix sought to impose. She did nob 
wish him bo enjoy the full ownership of the 
property until he had a son or daughter 
twenty years old, eo she direobed that the 
delivery of possession to the 2nd defendant 
should be postponed till he had suoh a son 
or daughter. Clearly suoh directions aro 
not reoognised by law and therefore, up bo 
that stage of the will the directions postpon¬ 
ing the delivery of possession must be struok 
out as invalid. 


1931 B/4 


2G Bombay 


NAVALOHAND V. MANEKOHAND (Maoleod, CJ.) 


1981 


The second method of limitation is 
sought to be imposed by direotiDg that 
if the grandson died without ohildreD, 
then the estate should not go to bis 
heirs, but should go in aooordanoe 
with the directions in the will, namely, 
that a sufficient sum should be set apart 
by the exeoutors for the maintenance of the 
grandson’s widow, and then the remainder 
should go to the grand daughter. The 
words iu the will as translated at p. 15 are 
as follows :— 

1 But if be ii.e., ibe grandson) has got neither 
of tbo two (namely) a eon or a daughter, and my 
paid heir dies, then my executors are to take all 
my immoveable (and) moveable property in their 
own possesion and disp:s9 of it aooording to my 
direotione." 

These words might be oonstrued in two 
ways. Toey might mean that " the gift 
over should take effeot, if the grandson Hied 
without leaving a son or a daughter at the 
time of his death ; ” or the words might 
mean that the gifo over should take effect 
" if the grandson died without ever having 
bad a son or a daughter,” and where there 
is any doubt as to the proper construction 
of suoh words, then the Court will lean in 
favour of the construction whiob is most 
favourable to the heir. If we oonstrue the 
words as meaning “ if he died without 
leaving a son or a daughter at the time of 
bis death,” it might very well be that be 
might die leaving a large Dumber of grand- 
obildren who would Dot succeed to tho 
estate. But if we oonstrue the words as 
meaning that " the absolute estate given to 
the grandson becomes indefeasible as soon 
as he has a son or a daughter born to him,” 
then the estate will be secured to his 
descendants, if any, surviving him. I think, 
therefore, on the whole, the proper 
construction to be put on the will with 
regard bo the bequest to tho 2nd defendant, 
is that the 2ad defendant has an absolute 
estate which is liable to he defeated if he 
dies without ever having bad a son or a 
daughter.” 

The question might arise what would 
happen if the 2nd d -fondant, having an 
absolute estate liable to be defeated in the 
event of his dying without having had a 
son or a daughter, dissipated the oapital or 
oorpus of the estate during his lifetime. 
The questions whioh have oome before the 
Courts in the oase of bequests of an absolute 
estate liable to be defeated have always 
arisen after the deabh of the donee of the 


absolute estate : and our attention has not 
been directed to any oase in the Reports in 
whioh a question has arisen during the 
lifetime of the first donee as to whether he 
could be restrained in any way iD dealing 
with the corpus. The idea of an absolute 
estate liable to be defeated is not one which 
appeals to one’s ordinary common sense. 
The general idea in law is that the gift of 
au absolute estate implies that the donee’s 
powers of alienation cannot be restricted in 
any way. Bub though the law does reoDgnise 
that an absolute estate oan be brought to an 
end, it nowhere prescribes what restraints 
oan be imposed upon the enjoyment 
of the owner of such an absolute estate 
while it is uncertain whether the event 
will happen whioh will cause it to be 
defeated. 

In the absence, therefore, of any 
authority on the question, it seems to me 
that we must hold that there oan be no 
attempt bo restrain the powers of alienation 
of the 2od defendant in this oase. I 
think, therefore, tho Judge wa9 wrong in 
holding that the 2nd defendant had a life- 
estate whioh was liable to be extended or 
enlarged into an absolute estate in the 
event of his dying leaving a son or a 
daughter. Suoh an estate, so far as I 
know, is not known t,o law, and I have 
never heard of suoh a thing as a life estate 
whioh oan be enlarged on tho happening of 
an uncertain event in the future There¬ 
fore, I bhiok, the 1st declaration in the 
order mu9t be as follows :—That in the 
residue of the properties of the testatrix, 
that would remain after paying Rs. 1,000 
in oharity and oertain legacies to 

defendant No. 3, the defendant No. 2 
takes an absolute estate liable to be 
defeated in the event of his dying 
without having had a son or a daughter. 
The 2od declaration will stand. 

With regard to the 3rd doolaration the 
Judge has fallen into the sums error in his 
laudable attempt to give effeot to the very 
oomplioated directions given by the 
testatrix in her will. I think all that this 
Court oan do to give effect to the directions 
with regard to the bequest of ornaments 

and the sum of Rs. 500 to the 3rd 
defendant is to hold that the gift of those 
ornaments and money to the 3rd defendant 
is liable to be defeated if the 3rd defendant 
dies without having had a son or a 
daughter, so bhat the 3rd declaration will 
run as follows ;—That in the properties in 
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para 4, clause 1, of the will, defendant No. 
3 takes an absolute estate, while in the 
ornaments and the sum of Rs. 500 specified 
in para 4, clause 2, of the will, 6he takes an 
absolute estate liable to be defeated if she 
dies without having had a son or a daughter, 
in which case there is a gilt over to defen¬ 
dant -No. 2. 

Then the 4th declaration must be 
deleted. Once you find that the testatrix 
has given an absolute estate to a devisee 
of any item of her property, then such 
devisee is entitled to possession of such 
property, provided he or she is of age, 
and the exeoutors can no longer have 
any control of such property. 

Then the directions as to costs will 
remain. The costs of this appeal will 
come out of the estate. There will be 
separate sets of costs, one in favour of res¬ 
pondents Nos. 1, 2, 4 and 5. and another in 
favour of respondents Nos. 6 and 7. 

Shah, J.:—I concur. 

Order accordingly. 

A.I.R. 1921 Bombay 27. 

Macleod, c.j. and Shah, j. 

Gurushantappa Gurappa Khobbannavar 
—Defendant-Appellant 

v. 

Mallava Sangappa Chavadi— Plaintiff- 
Respondent. 

Seoond Appeal No. 555 of 1920, decided 
on 18oh January, 1921, from the decision 
of the Dist. J,, Dharwar, in Appeal No. 78 
of 1918. 

Landlord and Tenant-Covenant against sub- 
lifting Tenant sublet mg at higher ttnt — Land- 
lord is not rn itLa to any damages in abienoe of 
any proof of damage. 

In a lease where there is a oovenaot not to 
assign and the tenant assigns without leave, then 
dearly the landlord suffers damage, beoause he is 
deprived of the liability of the original lessee under 
the terms of the lease. Again, if there is a 
covenant not to sub-let and the tenant sub-lets 
without leave to a careless person whereby the 
premises are damaged, then olearly the landlord 
would be entitled to reoover damages against the 
tenant for sub-letting without leave. But the 
mere faot that the sub-letting results in a prefit to 
the tenant would not cause damage to the landlord. 
Therefore, in euoh case, in the abeence of proof 
that the landlord has suffered any damage owing 
to the tenant recovering a higher rent from th 9 
sub tenant, he will not be entitled to damages. 
[P- 27 0. 3,] 8 

- Nilkant Atmaram —for Appellant). 

G. S . Mulgaonkar —for Respondent). 
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Macleod, C.J,:—The plaintiff sued for 
rent) under a rent-note dated the 7th of 
September, I860, and for damagesfor breach 
of one of the terms of the rent-note, where¬ 
by the tenant was prohibited from letting 
the property to others under an agreement 
to pay rent. The defendants Nos. 1 to 4 are 
the representatives of the tenant and 
admittedly they have sub let the premises. 
The trial Court considered that the plaintiff 
had not proved that he was entitled to any¬ 
thing more than nominal damages and 
awarded one pie, but omitted to consider 
the plaintiff’s claim for rent. In appeal 
Rs. 60 for three years' rent were allowed 
and an additional sum of Rs. 40 per year 
was allowed as damages for three years, on 
the ground that there was a dear breach of 
the covenant, and that as the tenant was 
making a profit of Rs. 80 a year, it was 
dear that the landlord was in equity 
entitled to damages. 

That, I am afraid, is not the correct 
principle on whiob a claim for damages oan 
be assessed. There is only one principle, 
viz , that the plaintiff mu9t prove chat he 
has suffered such damages as are neces¬ 
sary and just consequences of the breaoh 
of the covenant. In the lease where there 
is a covenant not to assign and the teoanb 
assigns without leave, then dearly the 
landlord euffers damage, because he is 
deprived of the liability of the original 
lessee under the terms of the lease. Again, 
if there is a covenant not to sub-let aod the 
tenant sub-lets without leave to a careless 
person whereby the premises are damaged, 
then olearly the laudlord would be entitled 
to reoover damages against the tenant for 
sub-letting without leave. But the mere 
faot that the sub-letting results in a profit 
to the tenant would not cause damage to 
the landlord. Therefore, the plaintiff in 
this oaee has not proved that he ba 9 suffered 
any damage owing to the tenant recovering 
a higher rent from the sub-tenant. The 
trial Judge was perfectly right in awarding 
one pie as nominal damages. 

The decree, therefore, must be amended. 
There will be a decree for the plaintiff for 
Rs. 60 as rent and one pie as damages. 
Costs throughout in proportion. 

Shah, J.:—I agree. 

Decree amended. 
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Macleod, c.j. and Fawcett, j. 

Mamkchand Maganchand Gujar —Plain¬ 
tiff-Appellant) 

v. 

Rmgappa Kmdappz Korpe and another 
— Defendants- Respondents. 

Seoond Appeal No. 127 of 1920. decided 
on 30tb July, 1920, from the decree of the 
Asst. J., Poona. 

• (*) Transfer of Property Ait, 8. 76 — Simple 
usufructuary ynortgage — MOrtg igsi property secu- 
r\ty only for principal and not far interest in lieu 
of to hi oh profits were given — M trig tgse nol taking 
steps for having possession— Hecannot get interest. 

Where the mortgaged property was a security 
only for fcbo amount borrowed and not for interest 
and tho mortgagee was to have possession and 
enjoyment of the profits of mortgaged properly, in 
Dieu of interest which w »s not made payable other¬ 
wise, and the amount advanced w^s recoverable 
after one year by sale of the property, 

Held that if the mertgtgeo fails to take steps to 
reoovec possession from mortgagor, he is not 
antitled to interest. 17 Bom. 4'15 Eipl. 
fP. 29, C. 2.] 

(b) Transfer of Property .id, 8s. 59, 67 and 68 
—Interest 

There is nothiogin Bs, 59, 67 and 63, whioh can 
enable a mortgagee) to make a claim to interest, 
whioh is not given to him by the mortgage-bond. 
[P. 29, C. 1.] 

(o) Transfer of Property Act, 8. Vo— Usufruct¬ 
uary Mortgagee is entitled to toke steps for having 
possession, 

In the case of a usufruotuary mortgage, it is the 
business of the mortgagee to get into possession 
before he advanoes the money, and if ho doe3 not 
got Into po-pession, tboa he is omitted to take 
3tep3 to got into possession. [P. 29, 0. 1.] 

S. G. Ahhyankar —for Appellant. 

D. G, Virk ir - -for Respondent No. 1. 

Macleod, 0. J.: —The plaintiff sued to 
reooveron a mortgage bond dated the 6th 

of August 1910, Rupees 99-15-0 principal 

and interest at 12 per cent, from the date 
of the mortgage to the date of suit. The 
mortgage is as follows : — 

" I took from ym lo day Rs. «9-lt-0 to pay 
Mulchand Jothabhai. Taia is without interest. 
Jn consideration of this tho property of my owner¬ 
ship situated at Wafagaon is mortgaged. The 
property thus deaoribed is mortgaged to you aud 
delivered int i your possession, Aeoordmg to the 
terms I shall pay the amount without interest 
within ouo year and shall take back tho mortgaged 
property—my Dnia—into my possession. The 
profits of the said land should be oojoyed in lieu 
of interoet. If the amount is not repaid within 
the stipulated timo, tho prefix should be enjoyed 
in lieu of interest aooording to the aforesaid agree¬ 
ment. If the money be demanded alter the expiry 


of the stipulated period and if I be unable to pay 
the same, the rupees without interest should be 
realiied by the sale of the mortgage^ property. 

If tho amount realized is not sufficient, I shall be 
personally liable for the balance.” 

The plaintiff never gob possession of the 
property under the terms of the mortgage. 
The property was sold by the first defend¬ 
ant on the 13th of April 1915 to the 2nd 
defendant. The trial Court passed a decree 
for the sum claimed with further interest 
at 12 per oeDt. per annum from date of 
suit to date of decree on the principal sum 
withooatsof suit against the 2nd defend¬ 
ant. It was also deoreed that if the 
defendant No. 2 did nob pay the amount 
deoreed into Court within six months, the 
property should be sold. On the question 
of interest the learned Judge 3aid : 

“ It is not shown, nor is it defendant No. 2*3 
oase, that the plaintiff, the mortgagee, h*d ever 
been in the enjoyment of the mortgaged land 
though the mortgage deed is possessory in form, 
As the mortgagor has been in ao.ual possession 
and the mortgago is merely possessory in form 
only, plaintiff is entitled to oharge interest on 
the prinoipal sum at a reasonable rata and the rate 
of 12 per oont. per annum oUimed by him is fair," 

In appeal, this decree was altered substi¬ 
tuting the amount of Rupees 99-15-0 for 
Rupees 188-15 0. by deleting the direction 
to pay future interest at 12 per oent. per 
annum from date of suit to date of decree, 
by deleting tho direction to pay future 
interest on the prinoipal from dar-e of deoree 
bo date of paymeno and bv directing that 
the oo9bs in biio lower Court should be 
borne in proportion bo tho success and 
failureas bebweoo respondent and appellant. 

The learned Judge said that tho oase 
appeared to be on all fours wich Mahadaji 
v. Joti (1), and it was the fault of the mort¬ 
gagee himself if he took no steps to recover 
possession of tho mortgaged property. The 
terms clearly show that the mortgaged 
property was a security only for the 
amouub borrosved and not for interest, 
that tho mortgagee was to have possession 
and enjoyment of the profits of the mort¬ 
gaged property, in lieu of interest which 
was not made payable otherwise, and that 
the amount advanoed was recoverable after 
one year by sale of the property. 

It appears to me bhab it is very difficult 
to distinguish this case from the oase of 
Mahadaji v. Joti (l). The only difference 
whioh oan be seen in that oase is this, that 


(1) (1892) 17 Bom. 425. 
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the mortgage did nob oonfeain a power of 
sale in default of the payment) of principal. 
But) it was held that the mortgage was a 
simple usufructuary mortgage carrying the 
right to have the property-sold in default 
of payment of the principal sum of 
Rs. 500. On the question of interest Mr. 
Jusfcioe Candy said : 

" (The) olaim (foe interest) is bad, For the 
plaintiff was entitled to possession in lieu of 
interest, and. if he never took the trouble to obtain 
possession, he lost bis right to interest, The land 
was aeourity for the principal, 1 ' 

That is exactly what has happened in 
this case. Plaintiff has lost his claim to 
interest as he never took the trouble to 
obtain possession. The mortgage bond is 
positive on that point. There is a personal 
co venanb to pay back the mortgage 
amount within one year. There is also 
a power of sale if the mortgagor does not 
pay baok the rupees without interest. 

It has been contended that the Transfer 
of Property Aot, which was not in force 
when the deoision of Mahadaji v. Joti (l) 
was given, made an alteration in the law 
by giving a usufruotuary mortgagee who 
does nob take possession the right to 
oharge interest. I can se9 nothing in 
seotions 58, 67 and 68 to whioh we have 
been referred whioh can enable a mort¬ 
gagee to make a olaim to interest—whioh 
is not given to him by the mortgage 
bond. In my opinion, therefore, the 
decree of the lower Court as against the 
2nd defendant is perfectly correct. 

The only difficulty I have in my mind 
is whether the plaintiff oan claim, against 
1st defendant, who has not appeared, 
damages for breach of what may be called 
a covenant to give possession. That would 
be a olaim entirely of a different nature; it 
has nob been made out in the plaint and it 
would require entirely different considera¬ 
tions before it oould be determined. No 
case has been oifced to us in whioh such a 
olaim has ever been put forward. In the 
oase of a usufruotuary mortgage, it is the 
business of the mortgagee to get into 
possession before he advanoes the money, 
and if he does not get into possession, 
then he is entitled to take steps to get into 
possession. And for myself I should like 
to say, that it would be a very bad prece¬ 
dent if weholdthata usufructuary mortgagee 
could lie by and not take the trouble to 
get into possession, relying upon his being 
able afterwards to make a olaim before the 


Court for damages for nob having beec 
given possession. 

The appeal must be dismissed with costs, 

Fawcett, J,: —I agree that the appeal 
fails. It was argued that fch8 plaintiff- 
appellant was entitled to reoover interest 
by virtue of the provisions of section 
68 of the Transfer of Property Aot. 
But that section can scarcely be applied in 
the present case inasmuch as the suit ie 
one for sale of the mortgaged property 
falling under seotion 67. As has been 
ruled in many oases, seotions 67 and 68 
provide entirely distinot remedies by a 
mortgagee, and though it might be possible 
bo combine them in one suit, yet in the 
present case clearly no attempt has been 
made to do so. All that the plaintiff asks 
for in regard to a personal remedy was tc 
recover any deficit in the sale proceeds 
from the defendant, But quite apart 
* from that it also seems bo me dear that 
interest could not in this particular oase 
be considered bo be a part of the mortgage 
money, within the meaning of that expres¬ 
sion as defined in seotion 58. 

It is there said that the principal money 
and interest of whioh payment is seoured 
for the time being are called the mortgage 
money, that is to say, interest to be part of 
mortgage money must be aotually secured 
for the time being under the mortgage in 
question, and in the present case it ie 
beyond all possible doubt that the interest 
is nob secured by the berms of the mort¬ 
gage. The only possible basis on whioh 
the plaintiff could claim interest is that of 
damages for breach of the oovenanb to 
deliver possession, and in regard to such a 
claim I entirely concur with the learned 
Chief Justice, 

Appeal dismissed. 
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Pratt and Fawcett, jj, 

Rangubai Gururao , In re —Applicant. 

Criminal Application for Revision No. 86 
of 1921, deoided on 15bb June 1921, from 
an order of First Class Magistrate, Bijapur. 

Criminal P.C , 8. 133 and Chap. X—Object of 
Chap, X is to have speedy remedy—Conditional 
order made absolute after four years is improper, 

The whole objeot of the prooedure enacted under 
Chap, X ie foe the Magistrates to make speedy 
orders and deal speedily with oases where a public 
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nuisanoe has been committed, and it is foe this 
reason thet the jariadiotioD of the civil court is 
barred under B. 133, eub-8. 2. It ia therefore 
improper to revive a proceeding under B. 133 
which b*s begun four yaara before and dropped, 
[P. 30, G. 1.] 

II, D. Gumaste —for Applicant. 

S. S. Patkar —for the Grown. 

Pratt, J,—This is an application for 
revision of tbe order made under seotion 137 
of fcne Criminal Procedure Code by the first 
Glass Magistrate, Bijapur. 

The order complained of wa3 made on 
the 11th S iptember 1920. But the proceed¬ 
ing of which that order purported to be 
the conclusion, was a conditional order 
under seotion 133 made by the Sub-Divi¬ 
sional Magistrate of Bijapur on the 12th 
February 1916. That order direjted the 
aocusad to remove obstruction that they 
had made bo the channel by which water 
flowed off the public road from Marol bo 
Dhanar within one month, or to appear to 
show cause io the Court of the First Class 
Magistrate at Hungund, on the 14fch August 
1916. The petitioner avers that she did 
so, and after some evidence was taken, the 
matter was dropped. It was suddenly 
revived four years later whon the absolute 
order was made on the 11th September 
1920. The Government Pleader says that 
the petitioner failed to appear on the 
14th August 1916, bub if that were so, one 
would expect that the conditional order 
would have been oonfirmed on that date. 
The record is blank as to events bebwoon 

1916 and 1920. 

Now the woolo object of the proooduro 
enacted undor Chapter X, of tlio Criminal 
Procedure Oode is for the Magistrates bo 
make speedy orders and deal speedily with 
oases where a public nuisanoo lias hoou 
ooimnitte I, and it is for this reason that 
the juris notion of the civil Court is barred 
undor section 133, sub seotion 2. Tee 
ooudibion of the road in 1920 mush have 
been quite different from that iu 1916 when 
the original order was made. It was, 
therefore, improper bo revive, in 1920 a 
proceeding which had begun in 1916. If 
there wa9 nuisanoe in 1920, the proceeding 
should have boon ooramenoed dc novo under 
seotion 133. Wo treat the order under 
section 137 as resting on no conditional 
order under seotion 133, and, therefore, 
reverse it so far as ibaffeots the petitioner. 

Order reversed. 
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Maoleod, c j. and Fawgbtt, j. 

Ismail Allarakhia —Appellant 

v. 

Dattatraya Ramchandra Gandhi and 
another —Respondents. 

First Appeal No. 9 of 1919, decided on 
22nd September 1920, from an order of the 
1st .Class Sub-.T., Tnana, in Miso. Appli¬ 
cation No. 300 of 1918. 

Execution — Money pail into Court »•» pur¬ 
suance ol an order — Sjure9 is not to Ofl considered 
by Court. 

The Ooucfrg ar 3 aot ooacnrael with the giurog 
from whioh mrney 000199 whioh ig pud into Cmcfc 
under any order. Whe.her it enm^g from the 
pocket of a pirty or an outsider, it 19 meaey paid 
into oredi 6 of the prooeediogg, and o*u be dealt 
with oaly on an ipphottioo unde io the regular 
oouree by ooe of the parties. If th^re are any per* 
eons in whose favour aay interest m the money eo 
lyiog io Court has been created by any of the 
parties, they oan then bo heard. [P. 31 , C. 2 .] 

Thomas Stranqman % and Y. V. Bhandar- 
kar —for Appellant. 

Rmga, J. R. Deshmukh and Bhudurji, 
D. G Dalvi —for Respondents. 

Macleod, C. J.: —The facts whioh led up 
to the 'order now under appeal are some¬ 
what complicated. 

The suit property belonged to one Balla- 
bhai who died leaving as his heirs his 
widow Banubai, three sons and three 
daughters. Thereafter two sous and one 
daughter died. Banubai for herself and as 
guardian of her surviving children who 
wore minors sold the property to one 
Punamohand Doeva and he in his turn 
sold it fco one Mahomed Rabirnbulla Jusub. 

Banomiva, son and Putlabai, daughter of 
Ballabhai filed Suit No. 57 of 1914 in the 
Thana Court to set aside the sale by their 
mother 90 far as their shares ware concern¬ 
ed. An appeal decree in that suit was pass¬ 
ed by the U gh Court on the 2'3'jh Feb¬ 
ruary 1918, whereby it was decreed that 
the plaintiffs should, on paving into Court 
a certain sum within six months, take into 
possession a 10/I6bh share of the property 
by partition. In default of oavment the 
suit would he dismissed. 0.o3lsb July, 
1915, Banemiya had mortgaged his share 
to one Dittatraya R. Gvudhi for R?. 2,000 
and as Banemiya delayed naying iubo C ourt 
the dooretal amount, Gvndhi paid in 

Rs. 4,000 on bhe‘22nd August 1913, to save 
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the suit from being dismissed. In the 
meantime Banemiya had been dealing with 
fche share of himself and Putlabai. 

On fche 15fch September 1916, he had sold 
five annas fco Narayan, brother of Dabba- 
fcraya. Oq fche 3rd July 1918, Narayan 
transferred fche five annas share fco one 
Mobilal Rafcansi. On fche lOsh June 1918, 
Banemiya contracted fco sell fco Ismail 
Allarakhia all his remaining interest in fche 
properhyand agreed fcoobfcain au assignment 
in his favour of fche right, title and interest 
of fche heirs of Putlabai who had died. 

Ib is alleged by Ismail that Datfcabraya 
and Narayan entered into an arrangement 
with him wbereunder they were fco be paid 
off and he was fco be allowed fco continue 
the execution proceedings io fche Thana 
Court. But Banemiya declined bo carry out 
the oonfcraob of 10th June 1918, and Ismail 
had fco file a suit No. 1233 of 1918, in fche 
High Court of Bombay for speoifio 
performance. 

On fche 3rd Oobober 1918, Dafcbafcraya’s 
mortgage was redeemed, and, on fche 4th 
Oofeober, he applied fco fche Thana Court for 
an order bhab fche Rs. 4,000 deposited by 
him should be returned. This application 
was opposed by Ismail, Ha contended 
that as fche condition in fche deoree of the 
High Court had been fulfilled fche decree 
had become absolute. He was prepared 
either fco pay fco Mahomed Rahimtulla fche 
deorefcal amount or fco pay Dafcfcafcraya fche 
sum which had been deposited in fche Court. 

The learned Subordinate Judge made an 
order allowing Datfcabraya bo withdraw fche 
money paid into Court. If that order were 
permitted fco stand, fche result would be bhab 
fche suit would be dismissed, as there would 
no longer be any money paid into Court 
within fche six months, and any payment 
tendered by Ismail would be rejected as 
beyond feime. Ib is quite fcrue that when 
Dafcfcafcraya made hi3 application Ismail 
had merely a oonfcraofc fco purchase from 
Banemiya and had therefore no legal 
interest in fcbe property. But the mistake 
which I think was made by fche lower 
Court was in admitting fche application of 
Dafcfcabraya who was not a party fco fche suit 
bubonlyamorbgagee of Banemiya’s interest. 
Though fche Rs. 4,000 was produced by 
Dafcfcafcraya ib was paid in fco fche credit of 
the plaintiffs in fche suit and the only 
persons who would be allowed fco make an 
application for ifcs withdrawal would be 
Mahomed Rahimtulla or the plaintiffs if 


they no longer wished to redeem. Now if 
Banemiya had applied to withdraw fche 
Rs. 4,000, dearly Ismail would have been 
interested in opposing fche application, and 
no Court would allow Banemiya, fco with¬ 
draw fch6 money and so put an end to 
the right to redeem, until ib had been 
decided whether his contract to sell the 
equity of redemption could be enforced. 
Since fche order under appeal, Ismai! has 
obtained a deoree for specific performance. 

Toe fact that Datfcabraya deolined fche 
very proper offer made by Ismail to pay 
him his money, makes ifc appear as if 
Banemiya, Mahomed Rahimtulla, and 
Ditfcabraya were acting together in order 
fco defeat any benefit which would acorue fco 
Ismail under his contract of fche 10th June, 
1918, and ifc is desirable fco point) oufc 
for fche fubure guidance of fche Subordinate 
Courts, that they are nob concerned with 
the source from which money oomes 
wbioh is paid into Court under any order. 
Wnebher it oomes from fche pocket of a 
party or an outsider, ib is money paid in 
fco credit; of fche proceedings, and can be 
dealt wifcb only on an application made in 
fche regular course by one of fche parties. 

If there are any persons in whose favour 
any interest in fche money so lying in Courb 
has been created by any of fche parfcies, 
fchey can then be heard. 

I think fche appeal musb be allowed and 
fche order granting Datbatraya leave fco take 
back fche money, seb aside with costs. 
Appellant fco be at liberty fco deposit; fche 
amount previously brought infco Courb by 
Gandhi within eight days from fche date 
when he has nobioe that fche papers have 
been sent back to fcbe lower Court, and 
suob payment fco be treated as made within 
the period of six months allowed by fche 
deoree dated 26 ,h February 1918. 

Fawcett, J.:— I agree. Under fche 
deoree boe party who alone could make a 
proper payment was fche plaintiff, and fche 
case is similar fco the on9 in which fche 
Court has passed a preliminary decree for 
redemption under Order 34, rule 7, Civil 
Procedure Code. That rule reoognises 
only a payment by fche plaintiff, and any 
payment made in pursuance of such a 
deoree would, whether ib came from fche 
pocket of a stranger or nob, in fche eye 3 of 
the Court, be merely a payment by fche 
plaintiff. The case i3 entirely different 
from one like that provided for in section 83 
of the Transfer of Property Act, where a 
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payment; iofco Courb may be made nob 
only by fche mortgagor bub by any other 
person entitled to institute a 9uib for 
redemption. Then having made such a 
payment), the plaintiff should not, I think, 
be allowed to withdraw it except for some 
good cause shown. There is all fche more 
reason to object to a withdrawal by a 
stranger, or at any rate a person who has 
not the same rights as bhe plaintiff in 
regard to the enforcement of the decree 
in his favour. 

The respondents have objeoted to fche 
appeal being allowed on various teobnioal 
grounds, auoh as that fche appellanb has no 
right to apply to the Court, because the 
case does not oome under section 47 of fche 
Civil Procedure Codo. But it is fco be 
remarked fchafc fche mortgagee, who made 
the deposit on behalf of the plaintiff, is in 
no better posifciou, aud the equitable rights 
bbat vest in the appellant under his con¬ 
tract with bho plaintiff and subsequent 
decree for specific performance, are oloarly 
superior to any that can be olaimed by fche 
mortgagee. The case is oue fco whioh an 
ordinary principle of equity should be 
applied, namely, that equity will nob by 
reason merely of a teobnioal defeofc suffer 
a wrong to be without a remedy, i think, 
therefore, that fche appeal should be 
allowed. 

Appeal allowed. 
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Maclhod, o.j, and Fawcett, j. 

Eavibhai Kashibhai —Defend an b- Appli" 
oant 

v. 

Dahyabhai Zaberbhai Patel —Plaintiff- 
Opposite Party. 

Civil Extraordinary Application No. 248 
of 1919, deoided on 213fc September 1920, 
against a dooreo of bho Sub-J., Nudiad. 

Civil P C’, Sen. 3. Para . 1G (3j — Time under 
Sub. r. (2) not allowed to make objections—Appeal 
does not he but rrncton may under S. 115, 

Where the Court has uol followed tho procedure 
laid down by iho Code and does not allow a party 
the time wbioh the law allows him,to make objec¬ 
tions. but proceeds to pafs at ono* a deoreo in 
aooordanca with tho award, thon it cannot bo said 
that there is any dofeot in the award itself, aud 
undor sub para. (2) of para. 16 no appeal would 
lie, but the High Court may exeroise its discretion 
under 8 116. 29 Bom. 285, Foil ; 29 All. 684, Dis¬ 
sented from, [P, 82, 0. 2 ] 


G. N. Thakor —for Applicant. 

E. M, Mehta —for Opposite Pay by. 

Macleod, C.J.—Following the case of 
Walji Mathuradas v. Ebji Umersey (1), we 
think that we must hold that there is no 
appeal in this oase as it has nob been shown 
that fche award is illegal ab initio. What 
fche petitioner oomplains of is bhafc the 
Courb pronounced judgment according fco 
bhe award on fche day the award was filed, 
and did not wait the ten days prescribed 
by Schedule II, para. 16 <1) of fche Code 
and Article 158 of Schedule I of fche Indian 
Limitation Aob. No doubt it was held in 
Najmnddin Ahmad v. Albert Puech (2) } 
that where a judgment is pronounoed 
before fche fcimo has expired an appeal will 
lie. With all due respeot I oaDnofc see how 
an appeal will lio in suoh a oase, beoause 
it is nob suggested that there is any defect 
in fche award. 

It may be that the award is a nullity or 
illegal ab initio. Then, as laid down by 
Sir Lawrenoe Jenkins in fche oase I have 
referred to, there may be an appeal. Bub 
where the learned Judge has nob followed 
the prooeduro laid down by fche Second 
Schedule of fche Code and does nob allow 
a party fche time whioh fche law allows 
him fco make objections, bub proceeds tc 
pass at onoe a deoree in accordance with 
the award, then it cannot be said that 
there is any defeob in bho award itself, and 
under sub para (2) of para. 16 of fche 
Second Schedule it appears to be plain 
that no appeal would lie, hub, we think it 
is a case in whioh we should exercise our 
disoretioD under section 115, of the Civil 
Procedure Code, and, therefore, we set 
aside the decree and the oase mast go baok 
to tho lower Courb fco enable fche petitioner 
fco file Lin objection whioh he must do with¬ 
in ton days after ho has notice of fche 
proceedings having reaohed fche lower Courb 

Costs will bo oosts in fche suit. 

Order accordingly 


(1) (1904) 29 Bom. 285 = 6 Bom. L R. 1132. 

(2) (1907) 29 All. 684 = 4 A L J. 450-1907 A.W 

N. 184, 
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Shah, j. 

Visvanath ParsharamBhave —Judgment* 
debfcor-Appellant 

v. 

Narsu Tulsidas Gujar —Decree- holder- 
Respondent. 

Second Appeal No. 602 of 1919, decided 
on 17fch August 1920, from the decision of 
the Asst. J., Ratnagiri, in Appeal No. 310 
of 1918. 

(a) Limitation Act, Art. 182 (5) — Step-in-aid. 

An application made by the deoree-holder for 
time to enable him to obtain information regard¬ 
ing the defendants share in certain property 
whioh was attaohed is step-in aid of execution, 
[P. 33 Cs, 1 and 2,] 

(b) Limitation Act , S. 15- Under 8. 15 there 
must os clear order for staying execution, 

Although under 8. 15 a written order Btaying 
the execution of the deoree is not neoeasary, there 

must be a dear order staying the execution of the 
deoree. [P, 33, C. 2.] 

N. V. Gokhale —for Appellant. 

P. V. Kane —for Respondent. 

■u Shah, J, The question in this appeal is 
whether the present Darkhast filed by the 
decree-holder on the 1st October, 1917 is 
in time. The decree under execution was 
passed on the 19th September, 1912. The 

first Darkhast was presented on the 
4th of March, 1913. 

It appears that during the pendency of a 
certain suit, the exeoubion was stayed from 
28fch July, 1913 to 27th July, 1914, It also 
appears that the Darkhast of 1913 was 
adjourned from time to time from 12bh 
Oobober 1914 to 21st September, 1915 
during the pendency of certain miscella¬ 
neous proceedings relating to the investiga¬ 
tion of claims to the attached property put 
forward by third parties. Both the lower 
Courts have held that the present Darkhast 
is in time, because the decree-holder is 
entitled under section 15 of the Indian 
Dimitation A°t to exolude the time from 
28 h July, 1913 to 27th July, 1914 and from 
12fch Oobober 1914 to 21st September 1915. 
It is clear from the dates, and it is not dis¬ 
puted, that if these periods were excluded, 
the present Darkhast would be in time, 
lhe lower appellate Court also relied upon 
an application made by the deoree-holder, 
on the 5bh of August, 1915, for time to en- 
able him to obtain information regarding 
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the defendant’s share in oertain property 
whioh was attaohed. This application has 
been held by the lower appellate Court to 
be astep-in-aid of execution. If it is a step- J 
in-aid of execution it is dear that apart 
from the first ground the present Darkhast 
would be in time. 

Two points have been urged before mo 
on behalf of the appellant, judgment-debtor: 
first, that the period from 12th October, 
1914 to the 21st September, 1915 cannot be 
exoluded under section 15 of the Indian 
Limitation Act, because there is no order 
staying the execution of the deoree, and, 
secondly, that the application of the 
5th August is not a step-in-aid of execution, 
and that it is really an application in 
retardation of the exeoubion. 

As regards the first point I am by no 
means satisfied that the deoree-holder is 
entitled to the deduction of tho time from 
21st Ootober, 1914 to 21st September, 1915 
under seobion 15 of the Iodian Limitation 
Act. The seobion provides that in comput¬ 
ing the period of limitation prescribed for 
any application for the execution of the- 
deoree the time of the continuance of the 
order staying tbe execution of the deoree 
shall be exoluded. Admittedly there is 
no written order staying the execution 
of the deoree during this period from 
125h Ootober, 1914 to the 21st of September 
1915. All that I find from the Rozanama 
is that the matter was adjourned from 
time to time during this interval. It 
is not without significance that it 

is during that interval that the applica¬ 
tion, whioh is relied upon as a step-in- 
aid of execution by the deoree-holder, was 
made. I do nob say that under seotion 15, 
of the Indian Limitation Aot, a written • 
order staying the execution of the deoree 
is necessary, bub I think that there must 
be a dear order staying the execution of ■ 
the deoree. I do not think that the orders 
of adjournment from time bo time oould be 
properly construed as orders directing stay 
of the execution of the deoree. I am, there- 
fore, nob prepared to aocept the view taken, 
by the lower Courts that this period can 
be exoluded under section 15. 

There is, however, the point relating to 
the application made on the 5bh August, 
1915. Under article 182, olause 5, of the 
third column of the Schedule of the Indian 
Limitation Aot, the deoree-holder would 
be entitled to present the application for 
exeoubion within three years from the date- 
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of his applying in aooordanoe with law bo 
the proper Court to take some step-in-aid 
of execution of the decree. It is clear that 
the expression ' step-in-aid of the execution 
of the decree ’ must be construed liberally. 
I feel satisfied thab the application, 
Exhibit 37, was made to take a step-in-aid 
of the execution. On its face, it is an 
application for time being granted bo enable 
the plaintiff bo inquire about and to state 
the particulars as regards the extent of the 
share of the judgment debtor in bhe village 
of Sanglat which was put up for sale. Suoh 
information would be necessary for bhe 
proper preparation of bhe proclamation of 
sale; and an application for adjournment 
to get suoh information ought to be treated 
as an application to take a step-in aid of 
execution. The fact that subsequently the 
decree-holder asked for adjournments and 
allowed that particular Darkhast to drop 
has no bearing upon the question whether 
this application was made in order bo take 
a step in-aid of execution. I am unable to 
aooept the suggestion made on behalf of 
the appellant that in view of the subsequent 
adjournments this application should be 
treated as an application in retardation of 
the execution. 

I am satisfied that the Darkhast is in 
time. I affirm the decree of the lower 
appellate Court and dismiss the appeal with 
oosts. 

Appeal dismissed. 


A.I.R. 1021 Bombay 34. 

Macleod, c.j., and Shah, j. 

Rustomji Dinshaw Billimoria~P\*\nt\ii- 

Appellant 

Vc 

Dosibai Rustomji Waster— Defendant- 
Respondent. 

0. 0. J. Appeal No. 28 of 1921. deoided 
on 21 st June, 1921, from O. G. J. SuitB 
Nos. 3417 and 3419 of 1920. 

Bombay Rent (War Restrictions ) Act II of 1918 
-Landlord is entitled to use the premises /or his 
ovm residence tf required. 

An owner of premises, il bo eaye he wishes to 
use them for lain own yurpr -jcp, i a entitled to do 
so, and he is entiMod to use any part cl the promi¬ 
ses as h:a residence. Wb*t tho Rent Aot 
endeavours to provide for is fbo oa:o of a landlord 
who oviotg tho existing tenants in order that ho 
may let them to another tenant at a higher rent 
or exact a kighor rent from the tenant on a 
threat of eviotion, [P, 36, 0, l.) 


Coltman —for Appellant. 

B. J. Wadia —for Respondent. 

Maoleod, C. J. The plaintiff in these 
three companion suits oarried on bhe 
business of a furniture maker, having his 
business premises in Narayao Dhuru Street. 
He himself aod his family occupied rented 
premises in Girgaon Road. About a year 
ago he purchased oorbain premises in Grant 
Road Low Level. Parb of bhe ground floor 
of these premises was occupied by a 
printing press, the other rooms were used 
for various purposes, while bhe upper 
floor was oooupied by a tenant 
for the purpose of a Sobool for Girls. After 
he had purchased these premises, the plain¬ 
tiff did not show any intention bo oooupy 
any part of them for his own purposes. 
But thereafter he was served with a notice 
bo quit by his landlord with regard to a 
portion of bhe premises oooupied by him in 
Narayan Dhuru Street, and he had to find 
other quarters for his business. So he 
deoided that he would use part of the Grant 
Road properby for thab purpose. At bhe 
same time it occurred to him that it would 
be more convenient if he oooupied bhe top 
floor of the Grant Road properby for resi¬ 
dential purposes instead of continuing to 
live at Girgaon, as he would have his show 
rooms in one direction, his workshops in 
another; consequently he gave notice to 
quit bo the tenants of tho printing press, of 
the Girls’ Sohool, and of a particular room 
whioh was used as a garage. 

The defendants resisted the nobioeB and 
bhe plaintiff had to file these suits. They 
have been dismissed in the trial Court on 
bhe issue whether the plaintiff required the 
premises in bhe suits reasonably and bona 
tide for his own use and occupation. The 
plaintiff no longer wishes to turn out fch, 
defendants in the third suit, and, therefore, 

tho appeal, so far as they are oonoornede 
will be dismissed. 

With regard to the 1st defendant Dosibai, 
no doubb from her point of view ibis a hard 
ease thab a lady who has boen oarrying on 
for several years a Girls’ Sohool on these 
premises, attended by a large number of 
girls, should bo oompellod in tbeso days to 
seok for other quarters for the Sohool. 
Howovor, the Courb is not concerned with 
hard oases, and tho only question is whether 
tho plaintiff requires the premises in suit 
reasonably and bona fide for hia use and 
oooupabion. Ordinarily speaking, an owner 
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of premises, if he says he wishes to use 

them for his own purposes, is entitled to 
. do so. What the Rent Aot endeavours to 

provide for, is the ease of a landlord who 

evicts the existing tenants in order that he 
may let them to another tenant at a higher 
rent, or exact a higher rent from the tenant 
on a threat of eviction. It seems to me 
that the question in this case whether the 
plaintiff was reasonably dissatisfied with 
the premises which he rented in Girgaon 
is irrelevant, beoause in any event the 
plaintiff was entitled to live in his own 
premises, He was not bound to continue 
in rented premises wibh all the uncertain¬ 
ties of that tenure. So that a great deal 
of irrelevant matter has been introduced 
into these suits, beoause the plaintiff is 
obviously entitled to live in any portion of 
his own house which he ohooses, provided 
he does not seek to occupy more space than 
is reasonably required for himself and bis 
family^ It oannot, therefore, be said that 
the plaintiff is acting unreasonably in saying 
that he wishes to occupy the upper storey 

for himself and bis wife and his three 
children. 

It has been suggested that he oould live 
on the ground floor in the rooms 12,13,14 
and 15 in the plan Ex. 5, But again if he 
wishes to live above the ground floor, there 
is no reason why he should be compelled 
to reside on the ground floor. 

Then the defendant says " give me these 

rooms 12,13,14 and 15 forth© School”, but 

the plaintiff says “ I want those for my 

business to compensate me for the space 

which I have lost in Narayan Dhuru 

Street ”. There is nothing unreasonable in 
that. 

But it is suggested that the business oould 
be carried on in the verandah and the open 
space. If the plaintiff says: “ I am not 
willing to carry on my business in the 
verandah and the open spaoe, ” I should 
have considerable sympathy with him, 
especially having regard to the sorb of 
weather we have bean experiencing during 
the last three or four days. There is no 
reason why the plaintiff should be 
compelled to take his business out of 
oovered rooms and carry it on in the 
•open, 

I oannot, therefore, agree wibh the learned 
Judge in holding that this issue should be 
found in the negative, so bhab with regard 
•to the suit against Dosibai there must be a 
decree for possession, bub a reasonable time 


should be allowed to the defendant to 
vacate, which we fix at six months. 

With regard to the other defendant who 
oooupiea a room for a garage, there is 
nothing that could possibly be said in his 
favour. The plaintiff wants that space for 
his own oonveyanoe of whatever kind it may 
be. Clearly he is entitled to it. That 
defendant must vacate in three months. 

„ The appeal is allowed againsbrespondenbs 

Nos. 1 and 2 and dismissed as against 
respondent No. 3. 

No order as to costs in the case of any 
of the defendants in either Court, as 
ejeotmenb proceedings oould have been 
taken in bhe Small Cause Courb. 

Shah, J. : — I agree. 

Appeal partly allowed . 


A.I.R. 1921 Bombay 36. 

Macleod, o.j., and Fawcett, j. 

Manilal Girdhar— Defendant-Appellant, 

v. 

Nathalal Mahasukhram Vyas —Plaintiff- 
Respondent. 

Second Appeal No. 678 of 1919, decided 
on 2nd August 1920,.from the decree of the 
Disb. J,, Ahmedabad. 




. • ,■ , uutfcameni 

proceedings declaring certain sale-deed inoperative 

Attachment withdrawn pending suit to set aside 
the order—8utt by plaintiff-vendee of property to 
recover possession is not barred. " 

Where in attachment proceedings the Court bv 
order held that a certain sale-deed was inoperative 
a ? k 01 “f e fi eoted to defraud creditors, and the 
plaintiff filed a suit to set aside the order, whioh 
was withdrawn beoause the defendant settled with 
the judgment-creditor and attachment was raised 

CP.%6 UI 0. 2 °] reOOV0C DO08088ion b y the plaintiff, 

//eld that the suit was not barred ; as soon ®b 
the attachment was withdrawn, there was no 
longer any attachment or any proceedings in 
execution m which the order against the plaintiff 
would operate to his prejudice. 18 Bom 241, Ref, 


G. N, Thakor —for Appellant 
V, Divatia —for Respondent. 
Macleod, C, J.;—The plaintiff sued to 

recover possession of the plaint house and 
Rs. 125 rent due under a registered lease, 
dated bhe 18bh of May 1915. The defend¬ 
ant filed a written statement contending 
that the sale* deed was effected through 
fraud in order to defraud the creditors, that 
the lease was inoperative and that the sale 
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was deolared to be ineffective in a 
miscellaneous application filed by the 
plaintiff. 

It appears that after the sale-deed had 
been oxeouted by the defendant in favour 
of the plaintiff, the property was attaohed 
by a oreditor of the defendant. The 
plaintiff took proceedings under Order 21 
for removing the attachment. But in 
Bummary proceedings the Court came to 
the conclusion that the sale-dead was 
inoperative as it was offeotod to defraud the 
creditors. Plaintiff then filed Suib No. 86 
of 1916 to set aside this order. That suit 
was withdrawn on the 15th of Augusb 
1916, beoause defendant settled with the 
judgment-oreditor and the attachment was 
withdrawn. This suib was filed on the 
25th of May 1917. 

The trial Court dismissed the suit relying 
on the deoision in the attachment pro¬ 
ceedings against the plaintiff. In tirsb 
appeal the learned District Judge remanded 
the oa6e for the trial of the issue whether 
the transfer by sale on the 10th of April 
oonveyed any interest to the plaintiff and 
whether the effect of the lease of 18th May 
1915 oreated the relation of landlord and 
tenant between the parties. He disagreed 
with the finding of the lower Court that the 
order in miscellaneous proceedings 68 of 
1915 was oonolusive as against the plaintiff 
in favour of the present defendant, who 
was not a party to those proceedings. The 
lower Court found on those issues in the 
affirmative. Thereupon the Distriot Judge 
reversed the deoree of the lower Court and 
deoreed the plaintiff's suib. 

It has been argued in this Court that 
the plaintiff nob having sued within a year 
of the order passed in the attachment pro¬ 
ceedings oould not now file this suit 
against the present defendant. Bub it 
appears bo me that the deoision in Gopal 
Purshotam v. Dai Divali (1) decides the 
question. It is true in that oase the 
defendant, who had made an unsuccessful 
attempt to remove bho attachment on the 
property which she olaimod as hor own, 
was in possession. When the plaintiff, 
who had privately purchased the land 
which had been attaohed and consequently 
withdrew his application for execution, 
endeavoured to get possession, ib was 
contended by him that beoause the 
defendant had nob brought a suit within 


(1) (1893) 18 Bom. 941. 


one year to set aside the order of the 
Subordinate Judge, he was barred from 
setting up a olaim to the land. That* 
contention was disallowed and Sargent 
0. J. said : 

“We agree with the lower appeal Court that* 
when the plaintiff withdrew his attaohment, the 
parties were restored to the status quo ante. The 
objeot of the olaim which was preferred by the 
defendant was, as oontemplated by section 978, 
Civil Procedure Code, to obtain the removal of the 
attaohment, and when that attaohment was 
removed by the judgment-oreditor’s own aot on 
90th November, 1888, there was no longer an 
attaohment or any other proceedings in execution 
on which the order oould operate to the prejudice 
of the claimant and, therefore no necessity for 
bringing a suit to set aside the ordor. ” 

Applying the reasoning of that oase bo 
this oase, as soon as the attaohment was 
withdrawn, there was no longer any 
attachment or any proceedings in execution 
in whioh the order against the plaintiff 
would operate to his prejudice. The 
defendant, his vendor, was nob a party bo 
the olaimanb’s proceedings, and once the 
attaohment proceedings were withdrawn, 
the plaintiff purchaser and the defendant 
vendor were restored to the position whioh 
they oooupied before bhe property was 
abbaohed. No doubt if the attachment had 
continued when the property was sold in 
execution before the olaimant filed the suit, 
then different considerations would apply 
and oerbainly the order would be conclusive 
against him in favour of the purchaser if 
bhe suib was nob filed within a year of the 
date of bhe order. 

Bub if the defendant’s argument were to 

suooeed, this result follows that a party 
entitled bo bring an action within a period 
fixed by thelndian Limitation Act for that 
particular aobion would be barred from 
bringing a suib within a very muoh lesser 
period merely beoause ib happened by 
aooidenb that attaohment proceedings had 
been instituted at the instance of a third 
party. In my opiuion, therefore, the 
learned Distriot Judge was perfectly 
correot in disregarding the order in 
miscellaneous proceedings 68 of 1915. 

Then it is contended that only 
H 3 . 1,500 consideration has been proved 
out of Rs. 2,500. Therefore the defendant 
has a lien for the remaining Rs. 1,000* 
The lower Courb came to the conclu¬ 
sion that Rs. 2,500 had beon paid and 
dearly the defendant had admitted that 
at a time when it suited him to do so. 
But the learned Distriot Judge seemed to 
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think that the onus lay on the 
(plaintiff to prove that he had received the 
whole of the consideration, and dealing 
with the evidence from that point of view 
considered that he could nob hold it proved 
that the other thousand rupees had been 
paid. 

I think that the onus clearly lay on the 
defendant, after he had admitted that the 
whole consideration had been paid, to 
show that that was incorrect and that he 
still had a lien on the properby for some 
of the purohase money. However that 
finding made no difference in the deoree 
passed by the learned District Judge. 
Apparently no suggestion was made on the 
part of the defendant that there was a lien 
for a thousand rupees. I think the 
probable exolanation of that was, that the 
question, how much of the consideration 
money was actually paid, was not properly 
dealt with in the case. No specifio issue 
was raised. What the defendant contended 
was that the whole sale was inoperative 
and was a fraud against creditors. The 
Courb very oerbainly was satisfied that 
Rs. 1,500 out of the Rs, 2.500 went to 
pay the claim of one of the defendant’s 
creditors, and if onoe that was proved, it 
is perfectly clear that ib could nob be held 
that the sale was inoperative and it was 
not necessary to oonsider whether the 
plaintiff had received the balanoe of 
Rs. 1,000 or not. 

In my opinion, therefore, the appeal fails 
and the deoree of bh6 learned District 
Judge must be confirmed with oosts. 

Fawcett, J. :— I agree. On the first 
point I may also refer to the oase of 
Krishna Prasad Roy v. Bipin Behary Roy 
(2b Ib was there held, in a oase like the 
present where the attachment was with¬ 
drawn, that the plaintiff is not required to 
institute a suit under section 283 of the 
previous Code to establish his right to the 
properby in dispute. 

Decree confirmed. 


(2) (1909) 91 Ga). 228, 


A.I.R. 1921 Bombay 37. 

Macleod, cj, and Shah, j. 


Dattatraya Keshav Dcshpo.nde —Plaintiff 
Appellant 


v. 

Laxuman Ghimnaji Ranjane and others 
—Defendants-Respondents. 

Second Appeal No. 470 of 1920, decided 
on21sb February, 1921, from the decision 
of the Joinb Judge of Satara, in Appeal 
No. 614 of 1918. 

Bombay Hereditary Offices Act (Bombay Act III 
of 1874) S. 9 (2) and 11 A - Resumption and levy 
of full rent by Collector’-Rent is payable to 
Vatandar as profits. 

Whore the lands have been a3sessdd at the full 
rent by Oolleotor, the property reverts to the Vatan 
which mean6 that rent must be paid by the person 
in possession, if eviction is not ordered, and the 
rent should be considered as the profits of the land 
whioh will go to the Vatandar. [P. 38, O. 1 ] 

G. S. Rao —for Appellanb. 

M. V. Bhat and G. B. Chitale —for Res¬ 
pondents. 

Macleod, G. J.—The plaintiff filed this 

suit bo obtain possession of certain Desh- 
pande Vatan land. The last male holder 
was one Narayan Dattatraya who died 
leaving a widow Yamunabai who alienated 
the Vatan land by executing certain miras 
patras (permanent leases) to defendants 
Nos. 1 to 4. Defendant No. 5 has bought 
some of the alienated land from the other 
defendants. Plaintiff himself attested the 
miras patras. Yamunabai died in 1908 
and then the plaintiff made an application 
to the Collector under section 11 of the 
Vatan Act. 

The Collector passed an order whioh is 
Exhibit 57. He found bhat the miras 
patras were alienations under section 5 of 
the Vatan Act without sanction of Govern¬ 
ment and deolared them null and void 
under the powers given him by seobion 11 
of the Vatan Aob. Section 11-A, which 
lays down the powers of the Oolleotor 
after he has held thab the alienations are 
null and void, says : 

“ The Oolleotor shall either summarily resume 
possession of all property to whioh an order of a 
Court passed on reoeipt of his certificate under 
section 10, or his own declaration under S. 11 
relates, or assess it at the rate prescribed in 
ol. 2 of S. 9, as he may think fit and the 
said property shall thenceforward revert to the 
Vatan.” 
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Section 3 deals with the alienation 
of Vatan property before the Aot oame 
into force. Clause 2 says :— 

" If Buch part of a Vatan be land, it shall be 
lawful for the Collector, iDstead of transferring 
the possession of the land, to demand and recover 
the full rent ordinarily paid by tenants of land of 
similar description in the same looaiity, and the 
amount so recovered shall be considered as the 
profits. Tbe decision of the Colleotor as to what 
is tbe full rent shall be final.” 

The Colleotor in this case considered 
whether he should resume possession or 
assess the rent that was to be paid. Con¬ 
sidering that the respondent had been 
in possession for seventeen years, he 
direofced a levy of tbe full rent to the 
extent of 21 times of the assessment. The 
(earned appellate Judge remarked that 
under the terms of section 11-A the land 
in suit would fchenoeforward revert to the 
Vatan. But it oould not be that the 
property should revert to the Vatan in the 
sense that the Vatandar was entitled to 
get possession. Otherwise those words 
would be in coufliot with the powers of the 
Colleotor who assessed the land at the 
full reut. I think these words must 
mean, that after the lands have been 
assessed at the full rent, that rent must 
be paid by the person in possession, if 
eviction is not ordered, and that the renb 
whioh should be considered as the profits 
of the land whioh will go to the Vatandar. 
The order of the Colleotor is clearly an 
order within section 4 (a), third paragraph, 
of the Bombay Revenue Jurisdiction Aob, 
and therefore the jurisdiction of this Court 
to consider whether that order should 
stand or should be set aside has been 
ousted. The deoision of the lower appel¬ 
late Court is correob and the appeal must 
be dismissed with costs. 

Shah, J. :—I agree. 

Appeal dismissed. 


* 
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Maclkod, c.j. and Fawcett, j. 


Vishnu Bhikaji Adhikari— Plaintiff- 
Appellanb 

v. 

Babla Lanka Jathar —Defendant-Res¬ 
pondent. 


Cross Appeals Nos. 992 of 1917 and 55 
of 1918 decided on 7th Oobober 1920, from 
the decree of the Diet, J., Ralmagiri, in 
Appeal No. 309 of 1916. 


* ( a ) Landlord and Tenant—Adverse possession 
claimtd by third person against alleged occupancy 
tenant — Relinquishment in Khot’s favour — 
Adverse possession does not affeot tenant’s rights, 

Where an oooapanoy tenant died and the defen¬ 
dant took possession of his khoti land and held it 
adversely for over 12 years, the plaintiff in whose 
favour the land was relinquished by the alleged' 
oooupanoy tenant, sued for possession. 

Held that the defendant’s adverse possession 
against the tenant only operates to extinguish hia 
right to the actual possession of the land, and 
does not operate to annihilate his oooupanoy 
tenant’s right whioh he oould transfer to the 
Khot. 30 Bom. 290, Poll. [P. 40, O. 1.] 

(b) Khoti Settlement Act (Bombay Act 1 of 
1880) 8. 8—In the absence of specific agreement 
between tenant and Khot, tenant is yearly tenant 
and tenant is entitled to notice under Bombay 
Land Revenue Code [Aot V of 1879), 8. 84. 

Under the provisions of 8. 8 in the absenoe of 
any specific agreement between the tenant and the 
Khot the tenant must be held to be a yearly 
tenant liable to pay rent to the Khot at the rates 
presorted and aooordingly he is entitled to the 
notioe presoribed in the oase of yearly tenants 
under 8. 84 of the Bombay Land Revenue Code. 
[P. 40, 0. 2.] 

Fawcett, J.:—The plaintiffs are KhotS 1 
of a village in the Ratnagiri Distriob. They 
sued to recover possession of oertain land 
which was in the possession of the defend¬ 
ant No. 1, who is the appellant in Appeal 
No. 55 of 1918. The plaintiffs' case was- 
that one Babu Daji was the oooupanoy 
tenant of the land, and that be had 
relinquished tbe same in the plaintiffs’ 
favour in 1913. They claimed, therefore, 
bo be entitled to the land in Ruifc. The 
defendant No. 1, Lakha, alleged that he 
was the oooupanoy tenant as heir of one 
Sada Narsheb, who died in the year 1898, 
and that as he had been in possession for 
over twelve years any right of Babu Daji 
had been extinguished. 

The trial Court held that Babu Daji, and 
not defendant No. 1, was the rightful: 
oooupanoy tenant as heir of Sada Narshet. 
It also held the Rajinama to the plaintiffs, 
provod, and accordingly passed a deoree in 
favour of the plaintiffs for possession and, 
mesne profits. 

In appeal by the defendant No. 1 to the 

Distriob Court, it was held that defendant 
No. 1 was not Sada’s heir, and that although 
defendant No. 1 had been in possession for 
oyer twelve years, still that did not give 
him the oooupanoy right. On the other 
hand, bis possession since 1898 as a tenant 
prevented his being treated as a trespasser, 
and as suoh required to give up his land 
without any notioe. Suoh notioe admittedly 
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nob having been given, the plaintiffs were 
nob enbibled to a decree for possession. It 
accordingly modified the lower Oourb’s 
deoree, holding that the plaintiffs were 
entitled only to a declaration of their owner¬ 
ship of bhe property in suib. 

Both parties have appealed from this 
decision. Taking the defendant’s appeal 
first, bbe]only substantial point pub before 
us by his pleader is that there is nothing 
in the Khobi Settlement Aot to prevent 
adverse possession operating, and thab on 
the finding of bhe lower appellate Court 
bhe plaintiffs’ right to recover possession 
of the land should be held to be exting¬ 
uished. The real point, however, is whether 
the defendant No. l’s possession was 
adverse as against the Khob as well as 
against the rightful oooupanoy tenant. 
It might, no doubt, be urged that as the 
plaintiffs claimed by virtue of the 
relinquishment in their favour by Babu, 
and the latter’s title had been extinguished 
by adverse possession, the possession of 
defendant No. 1 operated also against the 
plaintiffs who olaimed through Babu. An 
instance in whioh suoh a contention 
succeeded is the case of Gobinda Nath 
Shaha Ohowdhry v. Surja Kanta Lahiri 
(1). But that case has been dissented 
from in Thammin Pande v. Maharaja of 
Vizianagram (2), in whioh it was held that 
possession acquired during bbe continuance 
of a lease will nob ordinarily be adverse 
possession as against the lessor until at 
any rate suoh time as the lessor becomes 
entitled to possession. This follows the 
ordinary definition of ‘adverse possession’ 
namely, ‘possession by a person holding 
the land on bis own behalf or on behalf 
of soma person other than the true owner, 
the true owner having a right to 
immediate possession’. 

In the present case, the defendant No. 1 
in his written statement says thab sinoe 
1898 he has been paying dues to the Khot 
while in possession of this land,and the case 
is, therefore, similar to one where the pos¬ 
session is acquired during the continuance 
of a lease. So long as the Khob received 
proper dues from the defendants No. 1 he 
was nob prejudiced, and there is no reason 
for saying thab the defendant Nq. l's 
possession was adverse to him; in other 
words he had not a right to bhe Immediate 

(1) (1899) 26 Cal. 460. 

(2) (1907)29 All. 593-4 AS .7. 726-1907 A.W.N. 

166. 


possession of land whioh was in the 
possession of a fcenanb paying the proper 
dues. This is in accordance with a ruling of 
this Court in Yesa v. Sakharam Gopal (3). 
where the whole question of the r63ult 
of an alienation by an occupancy tenant in 
a Khobi village is carefully considered. That 
deoision was given before the amendment 
of section 10 of the Khoti Settlement Act; 
1880, by Bom. Act No. VIII of 1912, and 
in view of the terms of section 10, as it then 
stood,iu was held that an oooupancy tenant; 
whose tenancy is nob determined, did nob 
forfeit his tenancy by parting temporarily 
with bhe possession of his land to another 
without resigning bhe land to the Khofc, and 
so long as his tenancy was not determined, 
the land was nob at bhe disposal of the. 
Khot. Seotion 10, as now amended; 
provides that if an oooupancy tenant re¬ 
signs the land or any portion of the land in 
his holding or does any act purporting to 
transfer suoh land or any portion thereof or 
any interest therein without the consent of 
the Khot (exoept in certain cases), suoh 
land shall be at the disposal of the Khob as 
Khobi land free of all enoumbrances, other 
than liens or charges created or existing in 
favour of Government. This amendment, 
however, does nob affect the present case, 
the twelve years’ adverse possession of 
defendant No. 1 being complete before the 
amendment was enacted. The oase, 
therefore, falls within the ruling in Fesa- 
bin Rama v, Sakharam Gopal (3)- In that 
case it was further held that, though an 
oooupanoy tenant cannot transfer his 
oooupancy right without the oonsent of the 
Khot, yet there was nothing to prevent 
him from disposing at his will, of any rights 
which he possesses other than suoh 
oooupanoy right. Thus he can, as long as 
his own tenanoy is undetermined, grant to 
another the right whioh is in him, but he 
cannot give a right whioh would survive 
his own interest, so as to foroe upon the 
Khot a tenant claiming in his own right a 
permanent oooupanoy as against the Khot, 
surviving after the rights of the transferee 
had determined. Accordingly it was held 
thab bhe transferee oannob olaim for himself 
any permanent tenure on a fixed statutory 
rent, and altbongh the plaintiff Khot was 
not allowed bo reoover possession of bhe 
land bransferred. yeb he was granted a 
declaration that no oooupanoy tenant's* 


(8) (1909) 30 Bom. 290-7 Bom. L.R. 941. 
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rights in fche land had been transferred by 
the oooupanoy tenant to his transferee, 

It foliows from this that the defendant 
No. l’s adverse possession against, Babu 
only operates to extinguish Babu’s right to 
the actual possession of the land, and 
does not operate to annihilate his oooupanoy 
tenant’s right whioh he couid therefore, 
transfer to the Khot. As pointed out in 
the trial Court’s judgment, the defendant 
' No. 1 does not allege that his possession 
was prior to the commencement of the 
revenue year 1845-46 so as to entitle him 
Go a right of oooupanoy tenant under 
seotion 5 of the Kboti Settlement Act, 1380, 
and that right oould not be transferred to 
him by Babu under the decision just 
referred bo. It cannot accordingly have 
been aoquired by adverse possession, 
for that would give greater right to posses¬ 
sion by wrong or usurpation than to 
possession under a transfer from the right¬ 
ful oooupanoy tenant, and as already 
remarked the possession was not adverse 
against the plaintiffs. I think, therefore, 
that the lower Court was oorreot in saying 
that defendant No. l’s adverse possession 

for over twelve years does not give him the 
oooupanoy right. 

We were reforred by the appellants’ 
pleader to the judgment of this Court in 
S. A. No. 922 of 1914, in whioh the plaintiff 
had been held to have been in possession 
of the land in suit for over twolve years 
before the Khot obtained a relinquishment 
from a registered oooupanoy tenant, and it 
waa decided that the title acquired by 
prescription under the Indian Limitation 
Aob by the plaintiff bad nob been displaced 
•by the reoenb possession of the Khot, whioh 
was muoh less than twelve years before the 
suit. The plaintiff was accordingly held 
entitled to a deoree for possession. That 
aeoieion does not, however, really affeot bhe 
view taken above. The plaintiff in thab 
oase had be°n foroibly dispossessed by the 
iihob, and the relinquishment in his favour 
was before the amending Aob of 1912 The 
Jower appellate Court in its judgment says 


the Khot had then either to allow the tranefer 
ree to continue in possession or if he wanted tc 
eviothim, be was bound to give him a notioi 
according to the Bombay Land Revenue Code 
But he was not to take the law in his hands b 3 
getting a Sodpatra for himself from one who hac 

maintain 9 !!, 118 'W 4, Th0re,Ore fche Pontiff Oftl 

maintain the suit to reoover his lost land.” 

That reoogniaea the right of the Khot tc 


serve a notioe upon the plaintiff under the 
Bombay Land Revenue Code, and then 
obtain possession in dueoourse of law, and 
as he had not given suoh notioe, the plaintiff 
was entitled to reoover possession. Had 
he given suoh nobice the deoision might 
have been different. 

The plaintiffs’ Appeal No. 992 of 1917 
objects to bhe decision of bhe Distriob Judge 
that the defendant No. 1 was entitled to the 
three months’ notioe prescribed by seotion 84 
of the Bombay Land Revenue Code. This, 
however, is clearly oorreot and in aooord- 
anoe with fche view taken in Yesabin Rama 
v. Sakharam Gopal (3). In that case it was 
held that the Kbofc oould nob claim fco treat 
the person in possession under a right 
derived from the oooupanoy-fcenanb either 
as a trespasser or even as a yearly tenant, 
so long as the privileged occupant's rights 
remain undetermined by resignation, lapse 
or duly certified forfeiture. Here however, 
there has been a resignation by the 
rightful oooupanoy tenant, and the 
most that defendant No. 1 can claim 
is bo be a tenant under section 8 of bhe 
Kboti Settlement Aot. Under the provisions 
of that seotion in the ahsenoe of any 
specific agreement between himself and the 
Khot, hemusfc bo held bo be a yearly tenant 
liable to pay rent bo bhe Khot at fche rates 
prescribed and accordingly he is entitled fco 
fche notioe prescribed in fche oase of yearly 
tenants under seotion 84 of fche Bombay 
Land Revenue Code. The result is that 
both appeals should, in my opinion, be 
dismissed with costs. 

Macleod, C.J.:—I agree. 

Appeals dismissed. 
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Macleod, c.j., and Fawcett, j. 

Gopaldas Ganpatdas and another— 

Plaintiffs* Appellants. 

v. 

Tribhowan arid others— Defendants-Res 
pondenfcs. 


Second Appeal No. 8 of 1918, decided 
on 28bh July 1920, from fche deoision of fche 
Diab. J„ Poona. 


p Jsr“ig- ^ °t 1908), 3. 48—S. 48 hoi retrot- 

s, 48 has a retrospective effect in regard to 
decrees passed prior to the ooming into force of 
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the new Code. 32 All. 499 not Foil, 40 Cal. 704 
Foil, (Case Law discussed.) 

S. Y. Abhyankar —for Appellants. 

S. R. Bakhale —for Respondents 1, 2, 4 
and 5, 

FaWcett, J. : —The plaintiffs-appellants 
obtained an award deoree on the 5th 
September 1895 against defendants- 
respondents. By the terms of that decree, 
<3)he defendants had to pay off the decretal 
sum by instalments of Rs. 400. It further 
provided that, should any one of the 
instalments remain unpaid, then the whole 
amount should bo payable at onoe together 
with interest, and that if this was nob paid 
the plaintiff was to recover the amount by 
sale of the whole of the immoveable and 
moveable estate mentioned in the plaint. 
The defendants were meanwhile debarred 
Irom alienating in any way the estate 
given in mortgage. This decree, as has 
been held by both th9 lower Courts, was 
made absolute in 1898. 

In 1914, the plaintiffs made an applica¬ 
tion for its execution. The defendants 
took the objection that the application was 
time-barred under seotion 48 of the Civil 
Procedure Code, by reason of ibs having 
been presented more than 12 years after 
1898 when the decree was made absolute. 
This contention has been upheld by the two 
lower Courts. In this appeal the learned 
pleader for the appellants has not oontested 
the view that the deoree was made absolute 
in 1898, but contends that the lower Courts 
erred in holding the application to be 
time-barred under seotion 48, Civil Proce¬ 
dure Code. This contention is based on the 
argument that tbe repeal of the former Civil 
Procedure Code (Act XIV of 1882) did nob 
affect the right of the plaintiffs to execute 
their deoree in accordance with the law 
-contained in section 230 of that 
Code, i.e., without the restriction of 
12 years’ limitation from the date of 
deoree, which applies to it under sec¬ 
tion 48 of the Code of 1908. In support of 
this, reliance is placed on the decision of 
the Allahabad High Court in Kaunsilla v. 
Ishri Singh (1). In that oase it was held 
’that the right to enforce execution of deoree 
being a substantive righb and not a mere 
matter of procedure, seobion 48 of the Code 
of Civil Procedure. 1908, will nob have the 
■ effeot of ba rring execution of deorees whioh 

ttl (1910) 32 All. 499 = 61,0. 188-7 A.Ii.J. 420. 
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were passed prior to the enactment of 
that Code and ware, having regard to the 
Code of Civil Procedure of 1882 and to the 
Indian Limitation Act, 1877, alive at tbe 
time of its coming into force. 

The judgment refers to the terms of sec¬ 
tion 6 of the General Clauses Act (X of 
1897), which enacts inter alia that unless 
a different intention appears in the repeal¬ 
ing Act. the repeal shall not affect any right, 
privilege, obligation or liability aoquired. 
aoorued or incurred under the enact¬ 
ment repealed, or affeot any remedy in 
respect of any such right. In the case of a 
mortgage decree parsed before Act V of 1908 
came into force, the decree-holder had a 
substantive right to enforce it till the end 
of time if he prosecuted his right with 
legal diligenoe, and section 48 of tbe new 
Code should not be oonsbrued to have a 
retrospective operation affeobing that right, 
unless such a construction appears very 
clearly in bhe terras of the Code or arises 
by necessary and distinob implication. 

On the other hand, the respondents' 
pleader cites Bisseswar Sonamut v. Jasoda 
Lai Ohowdhry (2) where Kaunsilla v. 
Ishri Singh (1) was dissented from, and 
seobion 48 of the Code of 1908 was held bo 
govern au application for the execu¬ 
tion of a mortgage-decree, even though 
obtained before that Code came into 
force. Jenkins, C J. in the judgment in 
that case, refers to section 154 of the new 
Code as clearly contemplating a retros¬ 
pective effect of the Code and an 
interference with rights aoquired under the 
old Code. He also refers bo seobion 1, 
olause (2), of the new Code as affording 
ample opportunity to all persons having 
rights under the old Code to enforce them 
before the new Code oame into operation. 
It was accordingly held that " a different 
intention,” within the meaning of sec¬ 
tion 6 of Act X of 1897, did appear in the 
Code and that an application for execution 
ooming under the Code of 1908. oould nob 
be made in disregard of the express 
conditions of that Code contained in 
section 48, We have therefore to decide 
whioh of these two opposing views we 
should follow. 

Now bhe provision in seotion 48, Civil 
Procedure Code, whioh is under considera¬ 
tion, is one of limitation. It might, for 


(2) (1913) 40 Cal. 704-19 I.O. 391-17 O.W.N, 
622. 
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instance, have been inserted in arbiole 179 
of the Indian Limitation Aob (XV of 1877) 
corresponding to arbiole 182 of the present 
Limitation Aob, exoept thab in form it is a 
limitation nob of an application, bub of the 
right to get a decree executed. Should, then, 
the general rule that no one has any vested 
interest in the course of procedure, and 
that a legislative onaobment presumably has 
a letroapeotive effect when it merely 
regulates practice and prooecure, be applied 
in such a oase ? In Ren. v. Uorabji 
Ualabhai (3), it was laid down that 

Act of Limitation, being a law of prooedurei 
governs all proceedings to which its terms are 
applicable from the eminent of ite onaotmenfc, 
except so far ae its operation is expressly excluded 
or postponed”. 

Bub in Khusalbhai v. Kabhai (4) ib was 
said (p. 29) thab the proposition was some¬ 
what boo broadly stated in that case, and 
bhafc 

"this general role must admit of the qualifica¬ 
tion that, when the retrospective application of 
a statute of limitation would destroy vested 
rights, or inflict such hardship or injustice as 
oould not have been witbin the contemplation of 
the Legislature, then the statute is not, any more 
than any other law, to be oonstrued retrospec¬ 
tively.” 

In supporb of bhab view a reference was 
made bo Delhi and London Bank, Limited 
v. Orchard (5), in which the Privy Counoil 
deoided against the liberal construction of 
section 21 of Act XIV of 1859 as giving the 
Aob an operation whioh would retrospective¬ 
ly deprive the creditor of a righb that he 
had under the previous law, and being 
contrary to the intention of the Legislature, 
Similarly in Oajanan v. Wamnn (6). Bea- 
raaD, J., expresses a doubt 

“ Whether it is striosly aeourate to say that the 
lav; of limitation is always a law of procedure, that 
i3 to say, a purely adjeotivo law, for, amongst its 
other oonsequenoes, it oortainlv ba 3 the oreation of 
rights by presoriptionand if these rights have vest¬ 
ed in individuals under one law of limitation,” 

it cannot be " seriously argued bhab they 
can be divested by the introduction of a 
new law of limitation.” On the other 
hand, in Gurupadapa Basapa v. Virbhad - 
rapn Irsangapa (7) ib was held bhab bhe 
law of limitation applioabO to proceedings 
in execution is not bhe law under whioh bhe 


13) (1874) 11 B.H.O, A.0.1. LI/. 

(4) ( 1801 ) 6 Bom. 26. 

(5) (1877) 3 Oal. 47-4 I.A. 137-7 P.R. 1978-3 

Snlher 423-3 Bar T21 (P.C.;, 

•6) (1910) 12 Bom L R. 881 - j [,C. 189. 

( 7) (1883) 7 Bom. 469. 


suib was instituted, bub the law in force atr 
the date of the application for exeoubion, in 
the absenoe of a legislative provision to the 
oontrary. West, J, in the judgment of the 
Court says : 

" Aots of limitation, like other laws relating to 
procedure, apply immediately to all steps taken 
after they have oome into foroe, exoeot when some 
provision is made to the oontrary. The reason of 
this is that every one seeking the aid of a Court 
seeks it on the terms from time to time imposed by 
the Legislature, He has not the privilege of 
making any application he likes in any way, and 
at any times ha likes. Other Interests than his 
are at stake, and the Courts aro not to exeroiss 
their ooeroive power, at his request, over another 
person, exoept under suoh regulations as shall 
make their action compatible with the general 
welfare. They, aooordingly, are commanded to 
aot only in defined ways on applications whioh 
satisfy speoified conditions,” 

This deoisiou was followed in Shib- 
Shankar Lai v. Soni Ram (9), where ib 
was said (at p. 43) : 

“The law of limitation applicable to a suit or 
prooeediog is the law in foroe at.tho date of the in¬ 
stitution of the suit or proceeding uuless there is a 
distinct provision to the oontrary.” 

And this statement of the law was* 
approved by the Privy Counoil on appeal 
in Soni Ram v, Kanhaiya Lai (9). Tho 
question whebher this decision of the Privy; 
Counoil affected bhe ruling of the Caloubfca 
High Court in Manjhoori Bibi v. AkeV 
Mahomed (10) was considered in Gopeshwar 

Pal y. Jiban'Chandra Chandra (]lj. The 

decision of the Full Bench in fche latter 
oase was that a special rule of limitation^ 
extended to under-raiyats by an aL>end- 
menb in 1908 of the 3rd artieleof schedule 
III of the Bengal Tenancy Aot did nob 
apply where the dispossession was in 1898 
and the suit for recovery of possession was- 
in9fcitubed on the 25th August 1908. Prior 
bo that amendment, the Artiole in question^ 
applied only bo oocupanoy raiyats. The* 
FullBenoh held that bhePrivy Counoil judg¬ 
ment in Soni Ram's case (9) did not affeob 
fche deoision in Manjhoori Bibi v. Akel 
Mahomed (10) in regard to oases where the' 
applioabion of the amended law makes ib 
impossible to exeroise a vested righb of suib. 
In fche judgment fche Court says thab they 
oould only oonstrue fche amendment as nob- 

(8) (1909) 32 All. 33-3 I.C. 726-6 A.L J. 931. 

(9) 11913) 36 All. 227-19 1.0. 291-40 I.A. 

74 (P.O.). 

(10; (1913) 17 O.W.N, 889-19 1.0, 793-17* 

O.L.J. 316. 

(U) (1914) 41 Oal. 1125-24 l.C. 37-18 O.W.N*. 

804-19 0.L7. 649. 
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applying to oases where its provisions 
could nob he obeyed, and that) 

“There are thuB two positions; where in aooord- 
anoe with its provisions a suit oould beibroughi. 
after the passing o! the amendment, it may be 
that the amendment would apply, out where it 
oould not, then the amendment would have no 
application.” 

If this test) of possibility of compliance 
be applied to the present case, then I 
think section 48 must be held to have a 
retrospective effect upon the plaintiffs’ 
deoree. For the 12 years laid down by 
aeotion 48 did nofc expire till 1910, and 
the plaintiffs had therefore about 2 years 
from the passing of the new Code for taking 
steps to get their deoree executed by sale 
of the immoveable property. And even if 
the 12 years had expired prior fco the 
1st January, 1909 when the Code came into 
force, they had the opportunity of taking 
steps to get the deoree executed under the 
old law, between the date of the passing 
of the Code—21st Marob 1908—and its 
coming into force. 

Apart from the above considerations, 
there are, in my opinion, strong reasons 
for holding that aeotion 48 was intended to 
have immediate retrospective effeot. In 
all the three prior Codes, the provisions 
governing the execution of decrees and 
fixing time limits fco applications for execu¬ 
tion contained a special provision under 
whioh, notwithstanding anything contained 
in them, an application for execution oould 
be made in accordance wibh the law pre¬ 
viously in force for a period of 3 years 
from the passing of the Code. Thus sec¬ 
tion 21 of Aob XIV of 1859 provided thab 

‘'Nothing in the praoeding aeotion (whioh lays 
down what may be called the 3 years’ rule as to 
an application lor execution being made within 
three yeara o! a prior application) shall apply to 
any judgment, decree* or order in foroe at the 
time ol the passing of this Aot, but prooess of 
execution may be issued either within the time 
now limited by law for issuing process of execution 
thereon or watbin tbree yeara next after the pass¬ 
ing of this Aot, whichever shall first expire.” 

Ib was this aeobion whioh was construed 
in Delhi and London Bank % Limited v. 
Orchard (5) as meaning that notwithstand¬ 
ing anything in seobion 20, process of 
execution might issue either within the 
time allowed by the law in foroe when the 
Aob was passed, or within three years next 
after the passing of the Aot, whiohever 
should first expire. When the Code of 1877 
was enaoted the three years' rule already 
mentioned was relegated to Artiole 179 of 

0 • / 


the Indian Limitation Aot (XV of 1877), 
which oame into foroe on the same date as 
the Civil Procedure Code (Act X of 1877), 
and in section 230 of the Code what may 
be called the 12 years’ rule now contained 
in seobion 48 was enaoted. The last 
paragraph of section 230 provides :— 

“Notwithstanding anything herein contained 
proceedings may be taken to enforce any decree 
within three yeare after the passing of this Code, 
unless when the period pr£soribed for taking suoh 
proceedings by the law in foroe immediately before 
the passing of this Code shall have expired before 
the completion of tho said three years”. 

This gave a suspensory period of bhrea 
years within which a decree, whioh would 
otherwise be deal under the 12 years’ rule, 
might be exeouted. In seobion 230 of the 
Code of 1882 the 12 years’ rule was re¬ 
enacted, and the last paragraph of this 
seobion contains a provision in precisely 
the same words as that contained in the 
last paragraph of seotion 230 of the previ¬ 
ous Coda. But seotion 48 of the present 
Coda contains no corresponding provision, 
albhougb the provision contained in the 
previous Codes saving the case of the 
judgment-debtor by fraud or foroe prevent¬ 
ing the execution of the decree within the 
period of 12 years, is reproduced wibh a 
slight change of language. This, to my 
mind, clearly shows that the Legislature 
did intend this seobion to have a 
retrospective eff6ofc in regard to decrees 
passed prior to the coming into force of the 
new Code. It is a case where the intention 
of the Legislature in this respecb may 
legitimately be gathered from the history 
of the legislation on the subject: of. Behari 
Lai v. Muhammad Muttaki (12) and Admi¬ 
nistrator - General of Bengal v. Prem Lall 
Mullick (13). Ibis not a case where this 
aid fco construction is illegitimate under 
the observations of Lord Hersoheli in Bank 
of England v .Vagliano (14) whiohwere repeat¬ 
ed with the approval of their Lordships of 
the Privy Council in Norendra Nath Sircar 
v. Kamalbasini Dasi (15); for we are con¬ 
cerned wibh the history of the enactment, 
not for the purpose of departing from its 
ordinary meaning but for deciding the 
question whether the Legislature intended 
the enactment fco have retrospective effeot. 

(12) (1898) 20 All. 482 = 1898 A.W.N. 123. 

(13) (1894) 21 Cal. 732. 

(14) (1891) A.O. 107 = 60 L J.Q B. 145 = 64 L,T. 

363-39 W.R. 667-66 676. 

(16) (1896) 23 Oal. 663-23 I.A. 18-6 M.L.J. 71 

-6 Bar. 663 (P.C.). 
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Again, as pointed out in Bisseswar Sonamut 
v. Jasoda Lai Chowdhry (2), seotion 154 
provides an indication that fche new Code 
contemplated a retrospective effect and 
interference with rights acquired under the 
old Code. Sub-section (2) of seotion 89 
may also be referred to as a similar 
indication. 

Furthermore, it is, in my opinion, open 
to considerable question whether the 
plaintiffs can be said to have had a vested 
right to get the mortgage-decree exeouted 
without the restrictive 12 years’ rule con¬ 
tained in seotion 230 of the Code of 1882. 
That seotion, like the corresponding section 
of the Code of 1877, applies the 12 years' 
rule to a deoree " for the payment of money 
or delivery of other property.” It was held 
by the Allahabad and Calcutta High Courts 
that a mortgage deoree did not oome under 
this oategory ; Ram Charan Bhagat v. 
Sheobarat Rai (16) ; and Fazil Tloxoladar 
v. Krishna Bundhoe Roy (17). But a 
different view was taken by the Madras 
High Court; Abdulla Sahib v. Doctor 
Oosman Sahib (18). I have not been able 
to find any reported rulings of the Bombay 
High Court upon this question, and though, 
to the best of my belief, the Caloutta view 
was the oue generally adopted, the question 
was apparently an undeoidod one. If so, 
the plaintiff's can soaroely be said to have 
had a vested right of the kind alleged. In 
any case, the Legislature in seotion 48 of 
the new Code has plainly given effeob to 
the view that a mortgage deoree is a decree 
for the payment of money and has included 
suoh decrees in the terms of that seotion. 
The amendment of the law is thus little 
more than declaratory. As stated in 
Hardoastle on Statutory Law, 3rd Edition, 
p. 363 ; 

“ Where an Aot is in its nature declaratory, the 
presumption against oooetrumg it retrospectively 
is inapplicable...Aote of this kind, like judgments, 
deoide like oases ponding when the judgments are 
given, but do not re-open deoided oases ! ” 

See also Maxwell on the Interpretation 
of Statutes, 3rd Edition, p. 309 This, in 
my opinion, affords another reason for 
holding that seotion 48 in this respeob has 
a retrospective effeob. I think, therefore, 
we should follow the Calcutta ruling in 
preference to the Allahabad one. I am of 
opinion that the appellants’ contention 

(16) (1894) 16 All, 418-1894 A.W.N. 142. 

(17) (1897) 26 Gal. 680=*2 0.W.N. 118, 

06) (1904) 28 Mad. 224. 


fails and would dismiss the appeal with 
oosts. 


Macleod, C.J, —I agree. It would have 
been better if the attention of holders of 
mortgage deorees had been drawn to the 
alteration made by seotion 48 of the Code 
of 1908, so that they might have been able 
to realize that do fresh application for 
execution oould be entertained after the 
expiry of 12 year3 from the date of their 
decrees. 


Appeal dismissed. 
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Macleod, o.j. and Shah, j. 

Gangappa Irappa Sanvad —Accused- 
Applicant 

v. 

Emperor —Opposite Party. 

Criminal Revision Application No. 343 
of 1920, deoided on 3rd March, 1921, from 
an order of tho Bench Mags., Bijapur. 

(a) Criminal P.C., S. 16 —Procedure—Magis¬ 
trate absent during pari oj the trial cannot express 
any opinion. 

It is certainly wrong that a Magistrate who has 
been absent during pirt of the trial should express 
an opinion on evidence whioh he has not heard, 
and very possibly influence his fellow Magistrates, 
although they aro in a better position than he is 
to deoide the oase. [P. 46, G. 1.] 

(b) Criminal P.C., S, 16— Procedure—Mag is- 
trate present throughout cannof withdraw. (Per 
Shaw, J.) 

It is not open to a Magistrate, after having 
taken part in the trial throughout and having 
heard tho evidence to withdraw from the same. 
[P. 45, 0. 2.] 

D. N. Deshpandc—(or Applicant*. 

S. S. Patkar —for the Crown. 

Macleod, C.J,:— The accused were 
charged with the offeuoe of assault under 
seotion 352 of the Indian Penal Code, before 
a Bench of Magistrates of Bijapur. After 
several hearings the aooused Nos. 1 and 2 
were oonvioted under seotion 352 and sen¬ 
tenced to pay afineofRs. 125. It appears that 
the trial began before six Magistrates, bub 
one of them withdrew from the trial and 
took no further part in it. One of the five 
remaining Magistrates, Mr. Raghoji, was 
absent during part of the trial. Eventually, 
he with three other Magistrates who had 
been sitting throughout the trial signed the 
order oonvieting the aooused, while the 
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fifth Magistrate, Mr. Chunilal, who had 
also been there throughout, withdrew from 
sitting in the Court. Two difficulties arise 
in the construction of the rules for the 
guidanoe of the Magistrates which are 
before us, which were sanctioned by the 
Government Resolution No. 3447 of 
19th May, 1916. 

Rule 4 says that “The Bench in session shall 
ordinarily consist of ten Magistrates, but in order 
to form a quorum at a trial or inquiry, at least 
three members shall, from the beginning to the 
end thereof, be present a3 members of the Benoh. 

Rule 5 says: “If for any oause it is found 
neoessary to adjourn the hearing of a case after 
the evidence has been partly taken, the trial shall 
either be completed before the Magistrates before 
whom it wa3 oommenoed or shall be held afresh 
before a different set of Magistrates,” 

Rule 7 says that “ No Magistrate, who has been 
absent during any part of the ferial, shall give an 
opinion or teoord a vote to the final order of 
oonviotion, sentence, acquittal or disoharga,” 

Olaarly Rule 7 has been oontravened, 
and that ia a serious matter, because it is 
certainly wrong that a Magistrate who has 
been absent during part of the trial should 
express an opinion on evidence whioh he 
has not heard, and very possibly influence 
his fellow Magistrates, although they are 
in a better position than he is to deoide the 
oase. 

Rules 4 and 5 may be construed in two 
different ways. One construction may be . 
that all that ia neoessary to constitute a 
legal trial is the presence of the same three 
Magistrates from start to finish, no matter 
how many other Magistrates may have 
taken part in the trial for one or more 
days, provided they do nob give an opinion 
or record a vote as to the final order. The 
other construction is that as soon as one 
of the Magistrates who oommenoed the 
trial is nob present at an adjourned hearing, 
the remaining Magistrates are nob com¬ 
petent to continue the oase, but it must be 
oommenoed afresh. Certainly the latter 
oonstruobion would oause very great incon¬ 
venience not only to the Magistrates, but 
also to accused persons, because it oan be 
imagined, if there were teu Magistrates at 
the commencement of the trial, and the 
brial was one whioh was likely to last for 
several days, unless all those ten Magis¬ 
trates continued up to the end to be 
present, the case on any one day when one 
Magistrate was absent would have to be 
stopped and commenced afresh. However, 
that is a matter for the Government to 


oonsider. It is certainly desirable that the 
rules ehould be so dear that no possible 
argument oould be raised with regard to 
their construction. In this case, I think, 
there has been a clear irregularity, what¬ 
ever construction is put on Rules 4 and 5, 
because Mr. Raghoji, who was absent 
during part of the trial, gave an opinion 
and recorded a vote as to the final order. 
The conviobion and sentences must, there¬ 
fore, be set aside, and the fines, if paid, 
refunded. 

Shah, J.:—I concur. I desire to add a 
word with regard bo the remark whioh 
appears in the judgment of the Banoh 
Magistrates that Mr. Chunilal withdrew 
from sitting in the Court. We are informed 
by the pleaders in the oase that 
Mr. Chunilal was one of the Magistrates 
who were present at all the hearings. If 
that were so, I do nob think that Rule 7 can 
apply bo Mr. Ohunilal ; and as a Magistrate 
who heard the oase from beginning to end, 
it was his duty to give his opinion, what¬ 
ever that opinion might be. 1 do not think 
that it is open bo a Magistrate, after 
having taken part in the trial throughout 
and having heard the evidence, to take up 
a position whioh Mr. Chunilal is described 
in the judgment to have taken up. 

Rule made absolute. 


A.IR 1921 Bombay 45. 

MACLEOD, C.J. AND SHAH, J. 


Balwant Daso Betgiri and others — 
Plaintiffs-Appellants 


v. 

Umabai Shankarrao Goibole and others 
—Defendants-Respondents. 

Seoond Appeal No. 769 of 1919, decided 
on 10th September, 1920, from a deoree of 
the 1st Class Sub-Judge, Belgaum, in 
Appeal No. 303 of 1917. 

(a) Civil P.C.. S. 47 —Representatives — Pur¬ 
chaser from ostensible owner of property— Fact 
that purchaser is judgment'debtor does not make 
him his representative . 

If an outsider buys a property from a person who, 
as far as he oan judge, is the ostensible owner and 
oan give him a good title to the property, the mere 
fact that the ostensible owner is a judgment- 
debtor oannofe possibly make his purchaser his 
representative within the meaning of 8« 47, 
[P. 46, 0. 2.] 
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(b) Tort— Slander of title—Person in possession 
can sue for removing slander on title to his pro¬ 
perly. 

If ft person who is in possession desires to get 
tbe slander on bis title removed, there is nothing 
to prevent him from filing a suit in a proper Court 
to do that. [P. 47, 0. 1.] 

Thomas Strangman and A. G. Desai — 
for Appellants. 

B. J, Desai and J. G. Rele —for Respond¬ 
ents 2 to 6. 

Macleod, C J. : — Tn a Suit No. 221 of 
1891 filed in the Boigaum Court the 1st 
defendant in this suit obtained a decree 
against one Kbanderao Babasaheb Desai. 
That decree was made payable by instal¬ 
ments and it was declared in the deoree 
that the deorotal amount was oharged on 
oertain lands of the judgment-debtor. The 
decree was not registered. In 1896, the 
judgment-debtor sold three of the lands 
mentioned in the previous suit to tho pre¬ 
sent plaintiffs and put them in possession. 
In 1912, the 1 sfc defendant filed a Darkhast 
in execution of tho deoree of 1891, and 
under that Darkhast oertain lands were 
put up to sale including the lands which 
had been sold to the plaintiffs in 1896. 
The exeoution proceedings were transferred 
to the Collector of Belgaum and that Offioer 
ordered the Mamlatdar of Gokak to sell the 
lands in accordance with the Court’s order. 

It appears that the plaintiffs’ fathor 
raisod objections to the sale and filed an 
application that the property other than the 
three lands sold to the plaintiffs’ father in 
1896 should be sold first but in spite of 
that the sale took plaoe. The plaintiffs’ 
father tbon applied to tho Collector oom- 
plainingthat tbe Mamlatdar shouldnot have 
held the sale in the face of his objections. 
The sale, however, was confirmed by the 
Collector although under the rules tho 
Collector ought to have referred tho objoo- 
tions to the Court executing the deoree. It 
has been on moro than one ocoasion hold 
thatonoe an objection has boon raisod as to 
a sale, then the Collector's powers to oonfirm 
tho sale are suspended. It is his duty to 
refer the objecting party to tho Court. 
Until that objeotion has been dealt with in 
the proper way tho salooannotbooonfirmod. 
Howevor, in this case, in spito of the objec¬ 
tion the sale was oonfirmod, and thereafter 
tho plaintiffs filed this suit to sot aside the 
sale which had boon hold under Darkhast 
No. 125 of 1912. The suit has been 


dismissed in both the Courts on the ground 
that the proper procedure had not been 
followed, that the plaintiffs were represen¬ 
tatives of the judgment-debtor and 
therefore they were bound to apply bo the 
Court whioh exeouted the decree under 
section 47 for the determination of the 
question which had arisen between them 
and the auotion-purohaser. 

The learned Appellate Judge oame to that 
conclusion, beoause he considered that the 
plaintiffs knew that they had only 
purchased tbe equity of redemption from 
the judgment-debtor as their father had 
made an applioabion to the Mamlatdar 
that the other properties mentioned in the 
Darkhast should be sold first. But 
it seems to me that that was not the 
proper question to bo considered. The 
question was whether in 1896 when the 
plaintiffs' father purchased the property 
apparently as a freehold, be knew or ought 
to have known that he was buying the 
property subject to the charge oreated by 
the deoree. I do not think tha plaintiffs 
oan in any way be damnified by any 
application their father may have made to 
the Mamlatdar at the time the sale 
proceedings were being held. If an 
outsider buys a property from a person 
who, as far as he oan judge, is the 
ostensible owner and oan give him a good 
title to the property, the mere faot that 
the ostensible owner is a judgment-debtor 
cannot possibly make bis purchaser his 
representative within the meaning of 
section 47, of.the Civil Procedure Code. 
It may very well be that the ostensible 
owner has mortgaged the property and 
there has been a mortgage deoree and 
that therefore all that i3 left to him is tbe 
equity of redemption. But that is not the 
oaso here. All that was standing against 
the judgment-debtor was the few words in 
tho deoree to the effeot that the decreo 
oreated a charge on tbe property and if 
the judgment-debtor sold the property to 
an innooent purchaser, then I cannot see 
how that purohaser can on those facts be 
considered a representative of the judg¬ 
ment-debtor. so that if tho decree- 
holder endeavours to exeoute the deoree 
with reference to the property mentioned 
in tho decree, the purohasor is debarred 
from proceeding by separato suit and must 
apply to the Oourt'exeouting the deoree. 
If thore had boen no words of charge in the 
deoree, then clearly the purohaser could 
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not possibly be considered as a represen¬ 
tative of the judgment-debtor, supposing 
the decree-holder sought to exeoute his 
decree and pub up the property which had 
already bean sold for sale in execution. 

Ibdoesnobappear tome tomakeany differ¬ 
ence if there are as a matter of fact words 
in the deorae oreatieg a charge of which the 
first purchaser has no knowledge. But, 
apart from all that, it appears to me that 
both Courts have failed to see that a ques¬ 
tion of faot had first to be proved in the oase 
before they could dismiss the suit on the 
ground that the plaintiffs ought to have 
proceeded under section 47, beoause if the 
plaintiff could prove that he was an 
innocent purchaser, then in my opinion it 
could not be held that he was a re- • 
presentativa of the judgment-debtor. 
He was entitled, if he was assailed 
by the dearea-holder or by an auction- 
purchaser in an execution sale, to resist, 
and then the question which had to 
be decided by a suit was whether he was 
entitledjto remain in possession under his 
sale deed or whether he should have to 
give way to the auotion-purohaser. It is 
then the person who is obstructed from 
gebbing possession who has to make an 
application in the first instanoe bo the 
Courb which executed the decree under 
Order 21, rule 97. I do nob think that 
the reverse holds good, so, if a person who 
is in possession desires to get the slander 
on his title removed, there is nothing to 
prevent him from filing a suit in a proper 
Courb to do that. I do not see why he 
Bhould apply to the Courb executing the 
decree. 

In this oase, therefore, certain evidence 
ought to have been taken before the suit 
could have been dismissed on the ground 
mentioned in the judgments of the Courts 
below, for if the plaintiff was able bo prove 
that he wa3 an innooent purchaser who had 
taken all reasonable precautions before 
completing his purchase to ascertain 
whebher his vendor had power to make 
the transfer and that he himself acted in 
good faith, then it must be that, on the 
merits, plaintiff is entitled to succeed. It 
do63 not appear to me to make any 
difference whether ho is a representative of 
the judgment-debtor or not, If he was, it 
would be absurd that if it were held that 
he was entitled to the benefit of sec¬ 
tion 41 of the Transfer of Property Act, 
it should nevertheless be deoided that 


ho was not entitled to get a deoree in 
this suit, because he ought to have applied 
under section 47of bheCivilProoedure Code. 
If, on the other hand, he fails to prove or 
satisfy the Court that he has taken reason¬ 
able oars to ascertain that his vendor had 
power bo make the transfer or that he aoted 
in good faith, then necessarily he must fail 
and he holds the properby subjeot to the 
charge created by the dooree. But in any 
event unless the 3ale had taken place in the 
proper way he was nob bound by the sale 
whioh was oarried out by the Mamlatdar. 
It appears to bs that on a very simple state 
cf faobs the proper issues have not been 
considered by the Courts below and that 
bhe best course now to take is to set aside 
the proceedings in both the Courts and 
remand the case to the trial Court for 
deoision on the issues:— 

(1) WhelUsr the plaintiffs’ father purchased the 
suit lands in 1896 after taking reasonable oare to 
asoer»ain that his transferor had power to make the 
transfer and had aoted in good faith ? 

(2) Whether the plaintiffs’ father had notioe of 
the oharge oreaced by the deoree when he purchas¬ 
ed the suit lands in 1896? 

(3) Whether the judgment-debtor was the 
ostensible owner of the suit lands with the consent, 
express or implied, of the deoree-bolder within the 
meaning of the words of S. 41 of the Transfer of 
Property Aot ? 

Coats in bhe trial Courb bo be costs in bhe 
cause. The appellanbs must get bheir oosbs 
in bhis Courb and in bhe Courb below. 

Shah, J.: —Ioonourin the orderpropoeed 
by my Lord bhe Chief Jusbioe. I desire to 
add that I am satisfied on bhe faobs of bhis 
oase bhab the plaintiffs are nob shown bo be 
the representatives of the judgment-debtor 
for bhe purpose of seobion 47 of bhe Civil Pro¬ 
cedure Code It is dear that the real dispute 
is between bhe present plaintiffs, who claim 
bo be the full owners and nob bo be bound 
by the charge on bhe properby, and the 
auobion-putohasers, who maintain that the 
plaintiffs purchased the properby subjeot to 
the charge. In such a case, it is difficult to 
accept bhe view taken by bhe lower Courts, 
that the purchasers from the judgment- 
debtor in the position of the present plaint¬ 
iffs, are the representatives of the judgment- 
debtor and that they are bound to proceed 
by an application under seobion 47 of the 
Code. Tbe result reached in the lower Courts 
is due to a certain extent to the form in 
which the plaintiffs put forward bheir claim 
in this suit. I am dearly of opinion that the 
questions arising between the parties must 
be ultimately deoided in a suit, and may be 
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appropriately deoided in this suit. On the 
merits, the issues now suggested by this 
Court represent the real questions to be 
determined between the parties. I do not 
say anything as to what the proper form 
of relief would be if the issues are deoided 
in favour of the plaintiff. Ig will be for 
the trial Court to consider the nature of 
the relief to be granted in case the plaint¬ 
iffs are able to establish the oase sot up 
by them. As to the merits of the 
plaintiffs’ claim I express no opinion ; nor 
do I express any opinion as to the effect 
of the application (Exhibit 5G) on the 
question of faot, which the plaintiffs have 
to establish. 

Oase remanded. 


A.I.R 1921 Bombay 48 (1). 

Macleod, c.j. and Fawcett, t. 

Ramachandra Balwant Aphale —De¬ 
fendant No. 1-Appellant 

v. 

Balaji Ganesh Kulkarm —Plaintiff-Res¬ 
pondent. 

Second Appeal No. 897 of 1919, decided 
on 5fch August, 1920, from the deoree of the 
Asst. J., Satara. 

Adverse possession— Trespassers. 

Ooe trespasser oannot taok his own wrongful 
possession to the wrongful possession of another 
trespasser through whom the former does not 
derive title in any way,[P, 48. 0. 2,] 

H. G. Kulkarni —for Appellant. 

J. R. Gharpure —for Respondent. 

Macleod, C.J. :—The plaintiff sued to 
reoover possession of certain land. His 
suit was rejooted in the trial Court, but 
the learned appellate Judge gave him 
a deoree for possession of the lands 
comprised in group No. I including the 
0 trip8 enolosod in a red lino, Exhibit 77, 
consisting of the Survey Numbers set out 
at page 2 of tho print. 

This land originally belonged to Gasman 
and Vibhal. Laxman died in 1895 and 
Vithal in 1903. But before Vibhal died, 
one Ohinfco got possession in exeoution by 
misbako of the plaint lands as far baok as 
1893. After Vibhal’s death Bhagirthibai, 
his sister, was pub on the record to 
oontinue the proceedings and eventually 


an order was passed that she should be 
put in possession of the plaint property 
and on the 14th of Ootober, 1903, she 
aobually gob possession. This suit was 
filed on the 11th of Ootober, 1915, and as it 
is admitted that the plaintiff was the 
nearer heir to Vithal than Bhagirthibai; 
from whom the defendant claims, there 
can be no doubt that he proved his title to 
the plaint property, and with regard to 
the properties in Group No. 1, which got 
into Bhagirbhibai’s possession on the 14th 
of Ootober, 1903, defendants have nob been 
able bo prove adverse possession for twelve 
years, nor oan they taok on the possession 
of Chinto as they did nob olaim through 
him. 

I think the learned Judge is oorreot 
when he says that Bhagirthibai, the latter 
of two trespassers, cannot be allowed to 
addtobheperiodof her hostile possession the 
period of possession of a former trespasser 
Chinto from whom Bhe did nob derive title 
in any way. It might have been different 
if the plaintiff himself had been dispossess¬ 
ed and was suing for possession under 
Artiole 142. He might thon have to provo 
that he had been in possession within 
twelve years before suit. This suit comes 
under Article 144. Time begins to run when 
the possession of tho defendant or anybody 
through whom he olaims beoomes adverse^ 
to the plaintiff. 

The deoision of the learned Judge in the- 
Courb below is right and the appeal will be 
dismissed with costs. 

The oross-objeobions (are also dismissed 
with oosts. 

Appeal dismissed. 


A.I.R. 1921 Bombay 48 (2). 

Macleod, c.j. 

Vithaldas Narottam Bhatt —Plaintiffs 

v. 

Hansraj Amarchand —Defendants. 

0. 0. J. Suiii No. 339 of 1920, deoided on 
24bh September, 1921. 

Civil P,C. 0., 30, H. 8—Appfliran:fl undsr pro¬ 
test by one N—N filing written statement- Plaintiffs 
getting ox parte order for adjournment Co duplicate 
writ on flrm—N was entitled to have ths guestiort 
that he was not a parjasr decided by Court— 
Ord er of adjournment should stand. I , , *3 

The plaintiffs brought a suit agaiuBt the defend¬ 
ants’ firm and served the summons on one N as a 
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partner; N appeared under protest and filed a 
written statement* The plaintiffs got an ex parte 
order for adjournment of the suit in order to have 
a duplicate writ of summons served on the defend* 
ants’ firm. N applied that the order should be 
vacated and that the suit should be plaoed on 
board for trial of the issue whether he was a 
partner in the defendants’ firm. 

Held, that N had the right to have the question 
deoided by the Court and that the order for ad* 
journment should stand in order to enable the 
plaintiffs to serve the summons on the firm, 
[P, 49, 0. 2 ] 

Laljee —for Plaintiffs. 

Thakordas —for Defendants. 

Macleod, 0. J.:—Theplaintiffa filed'this 
suit in February 1910, against the firm of 
Hansraj Amarohand. Tney served the 
summons on one Narandas Amarohand as 
a partner in the defendant firm. Narandas 
entered an appearance in March, 1920 under 
protest but he doe6 not appear to have done 
so under Order 30, rule 8, except that 
under his signature there are the words 
“ alleged partner of the defendant firm.” 
However that may be, on bhe 20th July, 
1921, he filed a written statement denying 
that he was a partner in the defendant 
firm. On bhe 27bh Augusb, 1921, the plaint¬ 
iffs got an ex parte order for the adjourn¬ 
ment of the suit in order that they might 
serve the summons on the defendant firm, 
on the ground thab the appearance of 
Narandas if under protest would have the 
effecb of nullifying the previous service as 
regards the defendant firm. 

Narandas has now applied thab thab 
order should be vacated and that the suit 
should be plaoed on board for trial of the 
issue whether he was a partner in the 
defendant firm. Order 30, rule 8, 
corresponds with Order 48-A, rule 7, 
of the Supreme Court Buies. According to 
the English praobloe, in such a oase, the 
plaintiff may apply by summons to strike 
out the appearanoe that is entered under 
protest, on the ground that the party 
appearing was a partner in the firm sued, or 
was a partner at the time the cause of 
aotion acorued ; or, in the alternative, to 
strike out of suoh appearanoe the denial of 
partnership. Eut the plaintiff may also 
disregard the appearanoe under protest 
and serve the writ again, as provided by 
the rules. Having obtained judgment 
against the firm he may apply for leave to 
issue execution against the person appearing 
under protest if he alleges him to be a 
partner. 


Order 30, rule 8, is silent on the 
question whether a person, appearing under 
protest, has a right to have that question 
deoided by the Court, or whether, if the 
plaintiff does not ask the Court by summons 
to have thab question deoided, he is bound 
to wait until the plaintiff, having got a 
decree, issues execution against him under 
Order 21, rule 50. It seems to 
me that it is contrary to the prinoiples of 
equity thab any person should be liable 
to have a claim of this kind hanging 
over him without being able to ask the 
Court to decide one way or the other 
whether or not he is liable to the olaim. 

It seems to me thab there are two 
courses open to the plaintiff. He can 
take out a summons to have the question 
deoided whether the person who so appears 
is not a partner ; but if he does not choose 
to do that, then he must be considered as 
having accepted the position taken up by 
the person so served. But if that is not 
correct, and if the plaintiff, instead of 
taking out suoh a summons, ohooses bo 
wait until he has got a decree against the 
firm and retains his option to exeoufce it 
against the person so served, then I think 
that person has a right to ask the Court 
to have the question deoided whether or 
nob he is a partner in the defendant firm. 
Toe order for adjournment of the suit 
should stand in order to enable the plaint¬ 
iff to serve the summons in due course on 
the defendant firm, Bub I will make an 
order on this summons that an issue 
whether Narandas Amarohand was a 
partner in the defendant firm may be set 
down for trial in February next, 

Costs, ooBts in the issue. 

Order accordingly. 


A.I.R. 1921 Bombay 49. 

Maoleod, c.j. and Shah, j. 

Bhailal Chaturbhai Patel —Defendant- 
Appellant 

v. 

Kalyanrai Varajrai Desai —Plaintiff- 
Respondent, 

Seoond Appeal No. 273 of 1920, deoided 
on 28th January, 1921, from the decision of 
the .Assistant J., Ahmedabad, in Appeal 
No. 251 of 1918. 
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Contract—Breach of contract — Whether the 
particular ship was carrying particular contra:ted 
goods is not an essential fact of agreemmt—If 
agreement to supply from the ship is made and 
broken the defendant is liable. 

If parties figr<ie to the puroha9e or eale of a 
gpeoifio artiole and it happens that at the time of 
the agreement the speoiflo actiole is not in exist¬ 
ence, then it oan be clearly said that there is a 
common mistake as to an essential fact and the 
agreement is neoessarily void. But where the ques¬ 
tion was whether a particular ship was carrying 
two tons of the contraot goods whioh oould be 
delivered to the plaintiff, it is not an ossontial (aot 
to the agreement and it was open to the parties to 
make it so. and if the defendant in effect gave a 
warranty that the goods that he sold to the plaint¬ 
iff were on that ship, then he must beoomo liable 
if the ship arrived without the goods. Hale v, 
Ramson^ 4 C.B.N. 8. 85. Poll, [P. 51, C. 1] 

G.S. Rao —for Appellant). 

G.N. Thctkor —for Respondent). 

Macleod, C.J.:—The plaintiff filed this 
suit to reoover damages from the defendant 
for breach of oontraot. The contraot was 
as follows : — 

“ We have duly made a oontraot to give you the 
delivery of two tons of sodium sulphide paoked in 
two owt. drums of United Alkali’s make shipped 
per 8.8, City of Delhi at the rate of Rs. 60 per owt. 
delivered at Bombay. In oase of tho steamer 
meeting with any aooident on the way wo are not 
bound to give you the goods, but on arrival of the 
above said steamer we are bound to give you the 
delivery of the goods whioh please note.” 

The Oily of Delhi arrived in July, 1917, 
It) had nob the contract) goods on board. 
The question arises then, whether ib was a 
condition of the contract that the goods 
should be on the steamer on her arrival, or 
whether ib was an absolute contract to 
deliver the goods on arrival of the steamer 
or to be responsible for breaoh of the 
oontraot. 

Ib seems to me that the learned appellate 
Judge was righb in holding that this oase 
comes within the deoision of Jlalc v. 
Rawson( 1) and nob within the cases reliod 
upon by the trial Judge, viz., Boyd v. 
Siffkin (2) and Johnson v. Macdonald (3). 
The decisions in those oases provide an 
answer to the different contentions which 
have been set up by the parties in this 
ease. It is open to the parties to oontraot 
in any way they please. But if a suit is 
filed on the oontraot, the Gourb oan only 

(1) (1868) 4 O.B.N.B. 85-27 L J.C.P. 189-4 Jur 

N.B. 363-6 W.R. 339. 

(2) (1809) 2 Camp. 326 = 11 R.R. 721. 

(3) (1842) 9 M. & W. 600- 12 L,J. Ex, 99-6 Jur, 

264. 


give effect to what the parbies have agreed 
to according bo the terms of the writing if - 
there is one. If the plaintiff had said bhab 
on arrival of the goods in the steamer he 
would give delivery, then dearly the 
contract would be conditional on the 
steamer arriving with the goods. But 
unfortunately he said that on arrival of the 
steamer he would be bound bo give delivery 
of the goods. In Hale v. Rawson (1) the 
defendant contracted to sell bo the plaint¬ 
iffs fifty oases of East India tallow to be 
paid for by the plainciffs to the defendant 
in cash fourteen days after finishing the 
landing thereof with 2} per cent, discount, 
to be delivered by the defendant to the 
plaintiffs on safe arrival of a certain ship or 
vessel called the Countess of Elgin. The 
defendant contended bhab as the price was 
nob to be paid bill a certain time after the 
landing, there was also an implied condition 
that the tallow should arrive in the ship. 
Bub the Court said (p. 96) : 

“ Now, if there were no suoh stipulation as to 
tho time of payment, tho contraot would surely 
be, to deliver the tallow out of the ship if she 
arrived, whether it should be possible or impossible 
to perform the oontraot. How, then, oan it make 
any difference that the plaintiffs undertake, in 
case the oontraot is performed by the defendants! 
delivering the tallow out of the 6hip, to pay for it 
within a certain time after it is landed.” 

In Johnson v. Macdonald (3) the plaint¬ 
iff agreed to buy 100 tons of nitrate of 
soda at the rate of 18 shillings for every 
owt. duty paid, to arrive by a certain vessel 
oalled the Daniel Grant . Ib was held that 
the word ' to ’ did not mean that the goods 
should arrive, hub merely that they might 
be sold on their arrival. And therefore 
that, according to its true meaning, the 
language of the oontraot rendered the 
performance of ib conditional on a double 
event, the arrival in safety of the vessel 
and her cargo. In Boyd v. Siffkin (2) the 
oontraot was: ' Sold for Mr. H. Siffkin to 
Mr. M. Boyd, about 32 tons, more or less, 
of Riga Rhine hemp, on arrival par Fanny 
and Almira, 1 2 3 Lord Ellenborough said 
(p. 328) : 

“ On arrival moans on arrival of the hemp, 
Tho parties did not mean to enter into a wager. 
By ‘ sold and bought ’ in the note must be under¬ 
stood contracted to soil and to buy. The hemp 
was expooted by this ship. Had it arrived, it vm 
sold to tho plaintiff, As none arrived, the oontraot 
was at an end.” 

It is oertainly unfortunate for the defend¬ 
ant in this oase that he was not more 
particular about the wording of this 
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oontraot. But we cannot make allowances, 
when the oase comes to Court, for mistakes 
of this kind, as the plaintiff was entitled 
to rely upon the strict terms of the 

• oontraot. 

It was argued that section 20 of the 
Indian Contraot Act applied, as there was 
a common mistake of an essential fact, and 
so the agreement wa3 void. Bat the 
illustration shows in what oases it was 
untended that the section should apply, 
'j If parties agree to the purohase or sale of 
j a specific article and it happens that at 
. the time of the agreement the specific 
; artiole is not in existence, then it can be 
i clearly said that there is a common 
mistake as to an essential fact and the 
agreement is necessarily void, But the 
question whether, the City of D&lhi was 

• carrying two tons of the oontraot goods 
which could be delivered to the plaintiff, 
is not an essential fact to the agreement. 
It was open to the parties to make it so, 
•and if the defendant, chose to sign the 
oontraot in the form he did and in effect 
-gave a warranty that these goods that he 
sold bo the plaintiff ware on the City of 
Delhi, then he must become liable if the 
ship arrived without the g^ods. 

I think, therefore, that the judgment of 
the lower Court is right and the appeal 
onusb be dismissed with oo3bs. 

• Shah, J.:—I'agree. 

Appeal dismissed, 


A.I.K 1921 Bombay 61. 

Heaton, ag. c.j. and Crump, j. 

Genu Tukaram Tapkir and others — 
Plaintiffs-Appellants 

v. 

Narayan and another —Defendanbs-Re3- 
pondents. 

Second Appeal No. 461 of 1918, deoided 
on 27th February, 1921, from the decision 
of joint Judge, Poona. 

(a) Transfer of Property Act, S. 60 —Redemption 
—Olog on equity of redemption is not provided for 
'■ by the AH—It is to be determined according to the 
terms of the contract. 

8. 60, as it stands, merely enaots that redemp” 
tion is to be aooording to the terms of the mort¬ 
gage oontraot, and there is nothing in the Aot that 
« says anvthing about dogs on the eqaity of redemp¬ 
tion. [P. 53, 0. 2.] 


(b) Transfer of Property Act, S. 60—Mortgage- 
money payable after 21 years—If money is not so 
pud, mortgagee to continue in possession and deve¬ 
lop land by crops—There is no clog on redemption 
—Proper relief is under Dekkhan Agriculturists' 
Relief Act (XVII of 1879), S. 13. 

Where a mortgage deel provided that on pay¬ 
ment of the principal sum on the expiry of 
twenty-one years, the mortgagor shall ba entitled 
to reeevar the land and trees free of all charges, 
and the aeooad pare of the doouinent then want on 
to provide that if the mmoy is not eo paid, the 
mortgagee will be entitled to remain in possession 
and to develop the land by growing oropa upon it. 

Held, that tho relation oentinued to be that of 
mortgagor and mortgages, and it is not a clog on 
the equity of redemption and that the proper relief 
was under 8. 13 of the Dokkhan Agriculturists' 
Relief Aot. [P.53, 0.2.] 

(o) Tranfer of Property Act , S. 60 —Scope, 

Th9 words M after the ptinoipal money ha3 b3- 
oome payable ” mean payable under the condition 
of the oontraot. [P« 52, 0. 2.] 

G. S. Rao, K. V, Joshi and B. K. 
Mehendale—iot Appellants. 

H. G. Kulkarni —for Respondents. 

Heaton, Ag. C. J .:—This is a case of 
some interest, partly because it is unusual 
byit3elf,and partly because it has followed 
a somewhat surprising course, Toe plaintiff 
is a mortgagor and seeks to redeem. The 
mortgage is one of a very early date about 
1867 or 1868, and it provides that the 
mortgagor was to receive Rs. 900 ; and 
that the mortgaged property was to be 
placed in the possession of the mortgagee 
who was bo enjoy the land and trees. 

Bub it was evidently contemplated that 
the mortgagee should develop tbe land in 
some way, probably by planting fraib trees. 
The mortgage provided that redemption 
should not take place until after twenty- 
one years, and that if the mortgage was 
nob redeemed then the mortgagee was to 
continue to enjoy the land and to take bhe 
profits in lieu of interest. Tbe deed also 
provided that if the mortgagee should, at 
some future time after the expiration of 
the twenty-one years when the mortgagor 
sought to redeem, have planted trees, or 
something of that kind described in the 
deed asUdim (sjeffar), which were bearing 

fruit, bhe mortgagee should not be requir¬ 
ed to give up possession until this Udim 
had come to an end; though meantime he 
should pay to the mortgagor the ousbom- 
ary Khand (^^). . There were obher 

detailed provisions in the document, 
which I think I need not set out, because* 
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what I have said, gives a general idea of 
the main features of tho document. 

The twenty one years must have cometo 
an end about 1868 or 1889. It was not, 
however, until 1913 that the mortgogcr’s 
successors brought this suit for redemption, 
and it is found, indeed it is admitted by 
both sides, that at that time there were 
fruit-bearing trees, and they are still there, 
wbiob had teen put down by the defendant. 
The Courts below were naturally a good 
deal exercised as to bow redemption could, 
or on what terms it should, be permitted 
in those circumstances. 

The trial Court came to the conclusion 
that the stipulation about the mortgagee 
continuing in possession, if there were 
fruit trees on the land, was a olog on the 
equity of redemption, and need not, and 
could not, therefore, bind the mortgagor. 
He made an order that defendant No, 2 
should continue in possession for three 
years, i c., till the end of 1917, at the 
expiry of which period the land mortgaged 
should be restored to the mortgagor free 
from all incumbrances. 

The defendant No. 2, the mortgagee, 
appealed. The appellate Court came 
to the conclusion that, before considering 
the oase fully on the merits a good deal had 
to be determined, and it sent the case back 
with directions that praotically involved 
the taking of an account from the date of 
the institution of the suit. Evidence was 
recorded and enquiries wore made, and 
the Court of first appeal eventually made 
its own estimate of the account, at any rate 
from 1914, shortly after the suit was filed. 
It arrived at the costof tbefruittrees planted 
by the mortgagee, and arrived at the neb 
income year by year. Finally it made the 
decree which appears at the end of its 
judgment. 

That decree awarded immediate posses¬ 
sion of part of the land to the plaintiff, bub 
ib postponed the mortgagor’s taking posses¬ 
sion of the remainder of the land, the 
remainder being thab parb on which these 
fruib trees had been planted, until the year 
1924, and it direoted that the mortgage debt 
of R8, 900 should be paid by instalments. 

Now, the first point we havetodeoide is 
whether the provision in the deed 
postponing the mortgagor’s taking posses¬ 
sion, so long as there were fruit-bearing 
trees on the land, is a olog on the(quity of 
redemption of the kind whioh must be 
regarded as invalid under the law in 


British India. Personally I do nob think 
ib is a olog. The oontraot is a very elaborate’ 
and a very peculiar one. I am quite unable 
to say with certainty whether, if this case 
came before an English Judge thoroughly 
conversant with the English law of 
mortgage, that Judge would find in fchie- 
stipulation a clog on the equity of redemp¬ 
tion, and therefore, cub it oub of the 
mortgage contract. But, of this I feel quite- 
certain that the English law on the point 
is not the law which wo have to apply. 
We have to apply the Transfer of Property 
Act, and the section in that Act which is 
applicable ie section 60. That section begins- 

" at any time after tie principal mcney haa 
beocme payable, tbe mcrlgegcr baa aright, cn 
payment cr tender at a prcper time and place, of 
the mortgage mcDey, il any, to reqnire tho 
mortgagee ” 

to do certain things. Now the words 
“at any time after the principal money has | 
become payable ” must, as I think, mean 
become payable according to tbe terms of : 
the mortgage contract, because there is no 
other way whatever exoepb by reference 
to the mortgage conlraot which enables- 
you to ascertain tbe amount payable or 
how or when it is to be paid. So that sec¬ 
tion 60. as it stands, merely enacts thab re¬ 
demption is to be according to the terms of 
tbe mortgage contract, and there is nothing 
in the Transfer of Property Act thab 
I know of whioh says anything about ologs 
on the equity of redemption.So if we are to 
determine in this country whether a certain 
provision in a mortgage ooDtraot is contrary 
to law, we are not, as ib seems to me, to look 
to the English rule. We must lcok to the 
law applicable in British India. There 
is the law of oontraot itself whioh provides 
a great many instances in which provisions 
of various kinds are invalid, and failing 
everything else, there are certain broad 
general equitable principles whioh might 
be applied. 

Tbe rule in English law regarding a olog 
on the equity of redemption has, as I 
understand it, long oe&sed to be what can bo 
described as an equitable principle. Ib is a- 
rigid rule of law, and one as to whioh tha 
English Judges themselves have on occa¬ 
sions pronounced very adverse opinions. So- 
I do nob think that equitable prinoiplflB 
require us to apply the rigid rule which 
is applicable in England. 

The oontraot, if you take ib by itself, 
seems ob me to be a perfectly fair one. It is- 
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aneant bo serve the principal purpose bhab 
the laud is bo be developed by the morbgagee, 
and I oan find in ib nobbing whiohis either 
unfair in itself, or whioh gives bhe slighbesb 
indication of there being anything in bhe 
nature of undue influence exercised by bhe 
mortgagee over bhe mortgagor. Nor is it 
•suggested anywhere in bhe oase that there 
is anything bo object bo in this contract 
unless you anoly the rigid rule which is 
applicable in England. 

Therefore, in my opinion, we have to go 
by bhe contract, or else we have to go by 
the Dikkhan Agriculturists’ Relief Act 
whioh enables bhe Court in a redemption 
suit to set aside or modify the provisions 
of a contract. We cannot go by bhe law 
of oonbraob pure and simple, because if we 
do so, I mean without reference to bhe 
EDakkhan Agriculturists’ Relief Aot, the suit 
is premature. There has been no payment 
of the mortgage debt, nor has there been 
any tender of bhe mortgage money or offer 
of payment of any kind or demand for an 
•account from the morbgagee ; so no suit for 
•redemption would lie under bhe Transfer of 
■Property Act. And under bhe Dekkhan 
Agriculturists’ Relief Act, an account has to 
be taken as provided by section 13. That 
must be an account from the beginning of 
the mortgage up bo bhe date of bhe suib. No 
such aooounb has been taken, although 
somewhat ouriously, an account ha3 been 
taken from bhe date of the suit bo bhe year 
1924. Ib seems to me, therefore, that bhe 
oape has been disposed of without applying 
those provisions of the Dskkhan Agricul¬ 
turists' Relief Act whioh are applicable to 
«a suit of bbis nature. 

Crump, J.: —This is a suib for redemp¬ 
tion under bhe provisions of the Dakkhan 
Agriculturists’ Relief Act. and ib appears to 
■me important to bear that in mind in 
considering bhe method in whioh ib has 
been dealt with by bhe lower appellate 
•Court. 

Before coming to that aspecb of the 
matter, I would state briefly the view whioh 
: I have formed as to the document of mort¬ 
gage whioh governs the relations of the 
parties to this suit. The document is 
exceedingly ill-drafted, and therefore, diffi¬ 
cult of comprehension. Bat, as I under¬ 
stand it, ib falls into two parts, bhe first 
part providing bhab on payment of the 
principal sum on the expiry of twenty-one 
'years, the mortgagor shall be entitled to 
recover the land and trees free of all 


oharges. Tqq second part of the document 
bhen goes on to provide that if the money is 
not so paid, bhe morbgagee will be entitled 
to remain in possession and bo develop bhe 
land by growing crops upon it, which were 
obviously meant to be crops requiring 
considerable periods for their maturity, as 
plainly appears from the faot that Panmala 
crop is mentioned as an instance of bhe 
orop in contemplation by the parties. I 
do nob read the document as establishing 
any fresh relation between the parties after 
bhe exoiry of twenty-one years, and ib 
appears'fco me that the relation continued 
to be bhab of the mortgagor and mortgagee. 

It is true that the word " Khand” is 
used as denoting payments to be made by 
the morbgagee to the mortgagor, bub I do 
nob think bhab bhe Eoglish word “ renb " 
is an exact translation of that word, but 
rather bheword“Khand”, more particularly 
in the context in whioh it is U3ed in this 
document, denotes the share of the 
crop to be paid by the morbgagee to the 
mortgagor, not necessarily in bhe capacity 
of a tenant. It seems bo me, therefore, 
that up to the date of the suit the relation 
of mortgagee and mortgagor subsisted, and 
that under the terms of the oonbraob 
itself a suit for redemption would have 
been premature had ib not been for the 
terms of the special Act. 

A 3 to the argument based upon the 
principle militating against any dogs on 
the equity of redemption, I have only to 
say this much that I agree with bhe 
judgment delivered by bhe learned Chief 
Justice that the matter, so far as this 
country is concerned, must be governed 
by the provisions of section 60 of the 
Transfer of Property Act, and it appears 
to me that if this document is construed 
with reference to those provisions, there is 
nobbing in ib whioh amount to what is 
known as a clog in the English law. That 
seobion sets out that " the mortgagor has 
a right bo redeem at any time after bhe 
principal money has become payable”, and 
I agree that the words ’’after the principal 
money has become payable” mean payable 
under the conditions of the conbraot. If 
then, the contract be such as I have 
indicated, the principal money would not 
become payable until such time as the 
mortgagee had reaped the benefit of the 
trees which the dooumenb permits him to 
plant. Taerefore, it is only under the I 
provisions of the Dakkhan Agriculturists’ I 
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Relief Act bbp.fi the plaintiff is entitled 
to redeem. It follows, therefore, that it is 
to the provisions of that Act, and that Aofi 
alone, that wo must look in considering 
the method in which the aocounb is to be 
made between the parties. 

Now it needs hardly to be said that 
under section 13 of that Aot, the account 
is to be taken from the date of the tran¬ 
saction up to the dat3 of the suit, and that 
when the money so duo is determined, the 
Court shall make suoh decree as is contem¬ 
plated in the Aot. The Court may either 
make a decree for redemption, or may 
permit, if the mortgagee has not been fully 
paid, the mortgagee to'remain in possession 
for such further period as ib thinks fit. In 
the presen- case, the Judge of the lower 
appellate Court has taken acoount up to a 
future date 1924, a procedure whioh 
appear? bo mo is nob only nob comtemplab* 
ed by the Act, bub in itself extremely 
undesirable. How such an aocounb can be 
taken with any ceriainty is a matter which 
I do Dot understand, bub in view of the 
provisions of the relevant statute ib 
is unnecessary to go into the details of 
that matter. Ib seems to me, therefore, 
that the decree which has been made is nob 
one which can be sustained, as ib is plainly 
contrary to the provisions of the law whioh 
we are bound to apply in this case. 

Heaton, Ag. C J.:—If the parties can 
agree, that will settlo the matter. Bub 
failing an agreememt, we shall have, so far 
as we can see at present, to remand the 
oase in order that an aooounb may be 
takeD a3 required by seotion 13 of the 
Dekkhan Agriculturists’ Relief Act. The 
matter can be mentioned again when we 
sit together whioh will be probably on 
Tuesday week, 

Heaton, Ag, C, J., and Crump, J :— 
A 9 the parties have failed to arrive at a 
settlement in this matbter, we in pursuance 
of the judgments already delivered, direct 
the case to be remanded, in order that 
acoounbs may be taken as required, by 
seotion 13 of the Dekkhan Agriculturists’ 
Relief Aot. We therefore set aside the 
decree and direob that aooounts be taken 
accordingly and a fresh decree be made. 

Costs including the oosts in this appeal 
will be dealt with by the lower Court. 

Oase remanded. 


A IR. 1021 Bombay 64. 

Pratt, j. 

Vithaldas Bhagvandas —Plaintiff 

v. 

Nagubai M. Joshi —Defendant. 

Original Civil Jurisdiction Suit No. 54 : 
of 1921, decided on 10th June, 1921. 

Bombay Us'.it (War Rpsfricrtotis) Act II of 1918.. 

S. 9 —Reasonable rtquirtment. 

A bona fide requirement of a email (raotion o£ 
tha premiees leased does not amount to a reasona¬ 
ble requirement of the whole of the premises?- 
[P. 55. 0. 1.] 

F. S. Taleyarkhan —for Plaintiff. 

Goltman —for Defendant. 

Pratt, J.:—The plaintiff, who is the 
owner of a building on Sandhurst Road, 
seeks to eviob the defendant, a lady Doctor, 
who is in occupation of the ground floor as- 
residence and first floor as a hospital and- 
also of one motor garage in an oub-honse- 
appertaining bo the building. The 
plaintiff himself lives on the New Oharney 
Road, aud has two motor oars and 
two carriages without horses. He says he- 
does nob require any part of the property in. 
the occupation of the defendant, exoepbthe 
motor garage. He'wants this motor garage- 
for the aooommodation of one of his oars. 
His oars are at present aooommodated, one, 
in a hired garage close to his residence, and* 
the other, in a vacant shop on the ground 
floor of his sister’s house. The carriages 
are,one,at his sister’sbungalow dn Malabar 
Hill, and the other, in one of the other 
garages in the same out-house. 

The car, whioh is in the hired garage 
olose by, is conveniently situated, and he is 
oontent to leave that oar there. The oar he 
wants to accommodate in the garage, whioh 
he seeks to acquire possession of, is the oar 
whioh is in his sister’s shop. He says the 
oar is only temporarily aooommodated 
there, but surely it is nob likely that his- 
sister would burn that oar out of the 9hop. 
The only extra convenience he gets by 
removing the oar from the sister’s house to- 
the garage in suit, is a gain of four or five- 
minutes in time. The shop in his sister’s 
house is ten minutes from his own residence,, 
and the garage in suib is four or five minutes 
distant. 

Again, I see no reason why the plaintiff' 
should not remove the carriage whioh is in> 
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one of the same garages in the same out¬ 
house and accommodate his car there. 
The carriages are not in use and he ought 
to be able to find godown accommodation 
for that carriage somewhere else. On these 
facts, I am not satisfied of the bona fides of 
the plaintiff’s requirement. 

But even assuming that the plaintiff’s 
requirement is bona fide , it is notreasonable. 
Plaintiff must sue to evict the defendant 
from the whole of her premises in occu¬ 
pation as his tenant, and I must, therefore, 
deal with the suit on that footing. It 
comes to this, therefore, that a bona fide 
requirement of a small fraction of the 
premises leased does not, in my opinion, 
amount to a reasonable requirement of 
the whole of the premises. 

For these reasons, therefore, I find on 
the issue framed in the negative, and 
dismiss the plaintiff’s suit with costs. 

Suit dismissed. 


* A I R. 1921 Bombay 65. 

Maoleod, c.j. and Shah, j. 

Vaman Vithal Kulkarni —Plaintiff- 
Appellant 

v. 

Venkaji Khando Kulkarni —Defendant- 
Respondent. 

Second Appeals Nos. 978 and 979 of 
1917, decided on 14th September, 1920, 
from the deoision of the Dist. J., Belgaum, 
in Appeal No. 302 of 1915. 

*Hindu Law—Adoption by widow of pre-deceas¬ 
ed nephew with content of the widow of last 
holder—Adoption by latter widow is invalid . 

Where a Hindu died leaving two widows K and 
G and one A the widow of a pre-deoeaeed nephew; 
A adopted a son with G’s consent and G subse¬ 
quently adopted a son R to her husband. 

Held, that as soon as A adopted a son to her 
husband, G’s power to adopt oame to an end and 
so the adoption of R is invalid, [P 55, C. 2 ] 

S. B. Bakhale —for Appellant. 

Nilkant Atmaram —for Respondent. 

✓ 

Shah, J. :—The only question in this 
appeal relates to the share of defendant 
No. 1, who is said to have lost all rights in 
his natural family on account of his 
adoption by Godubai. The facts about that 
adoption are that one Khando died in 1860 
leaving two widows Kashibai and Godubai 
and a lady named Ahilyabai, the widow of 
a predeceased nephew. Kashibai died in 


the year 1862. With the oonsent of Godubai 
Ahilyabai adopted one Gopalin 1864. After 
the adoption of Gopal, Godubai is said to 
have adopted one Ramohandra in 1867 ; 
and after the death of Ramohandra she is 
said to have adopted defendant No. 1 in 
1884. The validity of the adoption of Gopal, 
by Ahilyabai is not questioned before us. 
But, it is argued that after the adoption of 
Gopal by Ahilyabai Godubai’s right to adopt 
did not come to an end, that she in fact 
adopted defendant No. 1 and that Che 
adoption is valid. 

It seems to us clear, however, that, 
when with the oonsent of Godubai, 
Gopal was adopted by Ahilyabai, the 
whole property vested in Gopal, and 
Godubai’s right to adopt to her husband 
oame to an end. It is not disputed before 
us, and it oannot be disputed, that if Gopal 
bad been the natural son of Ahilyabai, on 
the death of Khando, Godubai could not* 
have made any adoption without the con¬ 
sent of Gopal ; and in our opinion when 
Godubai consented to the adoption of 
Gopal by Ahilyabai and when Gopal was 
in fact adopted by Ahilyabai, her power 
of adoption was at an end, as it would be 
if Gopal had been the natural con of 
Ahilyabai. Thus it is clear that defendant 
No. l’s adoption by Godubai was not valid. 
It appears that in Suit No. 20 of 1892 
when defendant No. 1 attempted to asserb 
his right as the adopted son of Godubai in 
the family of Khando, his right was nob 
recognized ; and it is nob suggested in the 
present oase that since then he haB ever 
attempted to asserb hi9 right as the adopted 
son in that family or that his position as 
such has been aocepted or acquiesced in by 
any person in that family. His position, 
therefore, in the present litigation is that 
he continued to be a member of his natural 
family, and on that footing he is entitled 
to his share in the property in suit. The 
contention which was urged before the 
lower appellate Court that after his adop¬ 
tion by Godubai, he lost all his rights in 
his natural family, even though the adop¬ 
tion was invalid, has been quite properly 

abandoned before us. 

The resulb is that the deoreeof the lower 
appellate Court is affirmed and this appeal 
dismissed with oosts. This judgment will 
govern appeal No. 978 of 1917 also. There 
will be only one set of oosts in appeal 

No. 978. . . a 

Appeal dismissed . 



56 Bombay nurdin najbudin v . bu umrao (Macleod, C.J.) 


1921 


A.IE. 1921 Bombay 68. 

Macleod, cj. and Fawcett, 



Nurdin N ijbudin and others —Defend¬ 
ants 1 and 2-Appellants 

v. 

Bu Umrao and another —Plaintiff and 
Defendant 3 Respondents. 


Second Appeal No. 645 of 1919, decided 
on 29th July, 1920, from the decree of the 
Asst. J., Ahmedabad. 


Limitation Act, A'ls. Hi and 133—Swit for 
share—Mihome dan family continuing tenants in- 
common—Time doss not begin from ancestor's 
death—Art. 144 applies ani not Art. 133. 

Where 6ha members of a M*bome(Jan family 
continue to live as teaant3-in oommon without 
dividing the estate of a deceased anoestor, limita¬ 
tion will not rua from the time of his death, and 
the article apphoable for a suit for distributive 
share is Art. 144 and not Art. 123. 44 Bom. 942, 
Foil. [P. 66. 0. 1 ] 


G. N. Thakor —for Appellants. 

N. K. Mehta —for Respondent No. 1. 


Macleod, C J :—The plaintiff sued to 
reoover her share in the property of her 
grand-mother, Gulbai, who died in 1892. 
It is admitted that she would have been 
entitled to half her mother’s share, and she 
has been held entitled to 1 -12bh of the 
estate of Gulbai. 

Ib is contended that the suit is barred 
by limitation and that Art. 123 applied. 
But we decided in Kallangowda v. 
Bibishaya (D that where the members 
of a Mahomedan family continued to 
live as tenant8-in-oommon without divid¬ 
ing the estate of a deceased anoestor, 
limitation will not run from the 
time of hia c.eath. Here, on the find¬ 
ings of fact by the appellate Court, we 
cannot say that facts were proved to estab¬ 
lish adverse possession against the plaintiff. 
Therefore, we see no reason to differ from 
the finding of the learned Judge. The 
appeal must be dismissed with costs. 

Fawcett, J. :—I agree, The learned 
Pleader for the appollauts has loliod upon 
the Privy Counoil case of Mating Tun Tha 
v. Ma Thit (2) where their Lordships refer 
to Arbiole 123 of the Indian Limitation 
Aob as prescribing the period within whioh 


(1) (1930) 44 Bom. 942-58 I.C. 42-22 Bom 
L R. 939. 

(2) (1916) 44 Oal. 379 =*38 1.0. 809-44 I,A. 42 

(P.C.). 


a olaim must be made for a share of property 
on the death of an intestate. It is to be 
noted with regard tothaboase that ib was 
one from Burma and, as tho report at 
page 381 shows, there was already a decision 
of the Chief Court that the period of 
limitation for tbo recovery of a share by an 
eldest son is 12 years from the date of 
his parent's death under Article 123. 
The appellant’s oounsel also referred to that 
artiole as being the odq applicable in suoh 
a case. Their Lordships’ attention does nob 
appear to have been drawn to the Indian 
ruling9 rogarding the scope of this particular 
article, and it was not a point in issue in 
the case. The reference to this article is 
merely incidental, and there may be sp6oial 
reasons for its applicability to the case of 
Buddhist Law there under consideration. 

I do not, therefore, consider that ib is a 
pronouncement of the Privy Council whioh 
should neoessarily be held to conclude the 
question, especially as a contrary opinion 
appears to me to have been expressed by 
their Lerdships of the Privy Council in the 
case of Mahomed Riasat Ali v. Hasm 
Banu (3'. No doubt it is arguable that 
Artiole 123 could not apply on the parti¬ 
cular facts of that case But the view 
there taken soem3 to be based on proper 
force being given to the word "distributive " 
in fchis Artiole 123. We are praobically 
asked oy the appellants’pleader to oofisbrue 
Artiole 123 as if that word had no force 
and the artiole was meant to cover the 
case of any claim for a share of the property 
of an intestate. This word " distributive ’* 
has always been in this artiole, sinoe its 
enactment iu Aot IX of 1871, where the 
artiole further inserted the word " move¬ 
able ” before the word “ property I 
think the latter faob explains bow the 
word " distributive ” came to be in this 
particular artiole. 

The word "distribution” has under 
English law a very particular meauing. In 
tbo case of real or immoveable property, the 
term "descent” was applied to the divi¬ 
sion of the property among those legally 
entitled to it, whereas the term " distribu¬ 
tion ” was applied to the division of the 
personal estate of an intestate. And it is 
also part of the English law that, whereas 
the title to real estate vests at once in the 
heirs of fchedeoeased owner, the legal title 


(3) (1893) 91 Oal. 157-20 I.A. 155-6 Bar. 374 
(P.O.). 
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o his personal property vests in the execu¬ 
tor or administrator and is transferred to 
the persons beneficially interested by the 
distribution. It has, therefore, a peouliar 
meaning of distribution of an estate which 
•has vested in anexeoutor or administrator, 
and in several cases the Article has been so 
construed as limited to such a case. There 
are strong reasons for that view, and I do 
not think the Privy Council judgment 
?elied upon gives any sufficient basis for 
our differing from it. 

Appeal dismissed. 

* A I R. 1921 Bombay 57. 

Macleod, o.j. and Shah, j. 

Pranjivan Hargovan —Defendants-Ap¬ 

pellants 

v. 

Bai Bhikhi —Plaintiff-Respondent. 

Letters Patent Appeal No. 37 of 1920, 
decided on 2nd February, 1921, against the 
judgment of Heaton, J., in Seoond 
Appeal No. 148 of 1920. 

* Hindu Wiiows Rimirriags Act (XV 0 / 1856), 
8s, 2 ani 5 —Hindu Law—Succession, 

A remarried Hiadu widow is not entitled to 
inherit a3«a gotraja saoinii to the relations of her 
first husband, and her husband’s father's sister i 3 
a preferential beir to her. 29 Bom. 91 F.B., Diet, 

B. G, Desai and H. V, Divatia —for 
Appellants. 

H. C. Goyajee and,’ D. G. Dalvi—tor 
Respondent. 

Macleod, C.J. The plaintiff in this 
-case is the father’s sister of one Jamnadas 
who died in 1915. Jamnadas and his uncle 
Hhushal had been the members of a joint 
Hindu family. Khuehal predeceased 
Jamnadas leaving a widow Ganga. On 
the death of Jamnadas, the plaintiff 
claimed to suooeed to his estate. Her 
claim being disputed, she had to file this 
suit against defendants Nos. 1 to 5 as the 
trustees under the will left by Khushal, 
and various other defendants as heirs of a 
deoeased trustee. 

The only question now in dispute is 
whether Ganga lost her right by her 
remarriage to take the place of her husband 
under the decision in Lallubhai Bapubhai 
■v. Mankuvarbai (1), and consequently her 
Tight to suooeed to the estate of Jamnadas 

(1) (1877) 2 Bom. 388.^ 
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in priority to the plaintiff, The plaintiff’s 
suit has been deoreed in the lower Courts 
and an appeal to this Court was dismissed 
by Heaton, J. This is a Latbers Patent 
appeal against that deoision. 

In the trial Court the only contesting 
defendants were defendants Nos. 14. The 
first issue was whether all tbe properties 
mentioned in the will were nob tbe joint 
family properties of Khushal and hi9 nep¬ 
hew Jamnadas. The seoond, whether 
Khushal was competent to make the will. 
It was found that the properties were joint, 
and it followed that Khushal was nob 
competent to dispose of them by will. But 
the defendants disputed the plaintiff's right 
to succeed, and contended that Bai Divali, 
the mother’s sister, was the nearest heir 
to Jamnadas and in her absence one 
Damodar. Ganga ’was not mentioned in 
the pleadings and her name was only 
added as a preferential heir at the instance 
of the defendants after the hearing had 
commenced. The firsb defendant died 
pending the suit and his heirs were added. 
Against the decree of the trial Court one 
of the heirs of defendant No. 1, and 
defendants N 03 . 2 and 3, appealed, and 
they haveoontested the appeals throughout. 
It is difficult bo see what interest they had 
in doing so, after the Court had decided in 
favour of the plaintiff, and none of the 
persons mentioned by the defendants as 
preferential heirs had ohoseo bo question 
that decision. It ie nob suggested now 
that Bai Divali or Dimodar have a 
prferentiai right to the plaintiff. 

The appellants rely on sections 2 to 5 
of the Hindu Widows’ Remarriage Aob 
(XV of 1856). Briefly stated, they contend 
that though, bub for the Act. Ganga on her 
remarriage would have no right to succeed 
as gotraja sapinda of ber first husband 
section 5 expressly gives her that right. 
That section says. 

“ exoept a3 in the three preceding seotnna ie 
provided, a widow shall not, by reason of her 
remarriage forfeit any property or any right to 
whioh she would otherwise b9 entitled.” 

Seobion 2 is as follows : 

11 All rights and interests whioh any widow may 
have in her deoeased husband’s property, by vay 
of maintenance, or by inheritanoe to her husband, 
or to his lineal successors, or by virtue of any will 
or testamentary disposition oonferring upon her, 
without express permission to remarry, only a 
limited interest in such property, with no power 
of alienating the same, shall upon her remarriage 
oeaee and determine as if she had then died ; 
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and the next heiro o f her deceased husband, or 
other persons entitled to the property on her 
death, shall thereupon succeed to the same.” 

Tbe difficulty in this case in oonsfcruing 
these saobions arises from the fact that at 
tho time when Act XV of 1856 was passed, 
the question whether a widow in this 
Presidency could succeed as gotraja 
sapinda of her first husband bad never 
been thought of, and the appellants’ 
contention amcunts to this that on a 
proper construction of that Act the right 
which was established later by the 
decision in Lallubhai Bapubhai v. 
Llankuvarbai (1) was preserved in 
anticipation, so to speak, to a widow in 
spite of her remarriage. I would base my 
decision in this case oertainly on the ground 
that seotion 5 was never intended to lay 
down any proposition .with regard to the 
inheritance by a Hindu widow contrary to 
Hindu law, or to allow a widow, though 
on her remarriage she would entirely leave 
her first husband's family, still in the oase 
of certain events happening, to suoceed 
as his gotraja sapinda. Reliance has been 
placed on the decision of a Full Benoh 
in Basappa v. Bayava ’(2\ There the 
question was whether a remarried Hindu 
widow was entitled to succeed to the 
property left by her son by her first 
marriage, who died after she oontraoted a 
remarriage. That question had already 
been deoided m the affirmative by the 
Calcutta High Court in Akora Suth v. 
Borcani (3). Sir Lawrence Jenkins, while 
giving the judgment, said : 

“ Whatever might have been my view bad tbo 
matter teeD uncovered by authority, it would (in 
tny opinion) be wrong to disregard a rule effecting 
rights oI property established as far back as 1868 
by the decision of a Full Bench of tbo Calcutta 
High Court in Akcta 8uth v. Bcnani ” (3), 

Therefore wo must be taken to be bound 
by that decision with regard to the right 
of a remarried Hindu widow to suoceed to 
the property left by her son by her first) 
husband, dying after her remarriage. 

In Akora Suth v. Borcani (3), Peaoook, 
C. J., said : 

“ The objeot of the Aot was to remove all legal 
obstaoles to the marriage of Hindu widows. 
Looking to tbe words of Beotion 3, I am of opin¬ 
ion that it was not the intention of the Legisla¬ 
ture to deprive a Hindu widow, upon her 
remarriage, of any right or interest which she bad 
not at the l me of her remarriage.At tbe time 


of her remarriage, the property belonged to her 
son, and che had no right or interest in that 
property. It oame to her by inheritance from her 
sod, who died after her remarriage,” 

In other words it was held that the 
deprivation of the rights and interests of a- 
remarried widow by inheritance to her 
first husband and to his lineal successors 
was oonfined to vested rights only. In 
the lower Court E. Jackson, J., was of tbe 
opinion that the policy of the Aot was that 
a widow on her remarriage was to be 
dead to all rights of inheritance to her 
deceased husband's property, not only dead 
at that moment to such right as she had 
inherited, but dead then and for the future- 
to all such rights. 

I do nob think we are barred by th6 
deoision in Basappa v. Bayaiva <2) frem 
forming our own opinion on the faots of 
this case. 

Admittedly, if the Aot had not been 
passed, Ganga would have no right to bar 
the plaintifi’s claim to inherit to Jamnadas. 
Tbe sole object of the Act was to remove 
all legal obstaoles to Hindu widow 
remarriages. Section 2 enunciated the 
oonsequences which would follow accor¬ 
ding to the principles of Hindu law upon 
suoh remarriage with regard to the for¬ 
feiture of the widow's rights and interests 
in her first husband’s family while sec¬ 
tion 5 preserved her rights to inherit 
outside that family according to Hindu 
law. If we were to accede to the 
appellants’ contention we should have to 
hold that the Aot should be construed as- 
creating rights in favour of a remarried 
widow unknown to Hindu Law. With 
regard to her first husband Ganga is dead, 
she cannot now bo resusoitated so as to be 
considered as his gotraja sapinda on the 
death of Jamnadas. 

In my opinion the appeal 3hould be 
dismissed with costs. 

Shah, J.:—I entirely agree. 

Appeal dismissed. 


(3) (1905) 29 B( m. 91-6 Bom. L.R. 779 (F.B ). 
(3) (1669) 3 BtDg. L.R,A.C. 199-11 W.R. 83. 
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AIR. 1021 Bombay 50. 

Shah and Crump, jj. 

Changouda Pirgouda —Acoused-Appel 

lant 


y. 

Emperor —Respondent, 

Criminal Appeal No. 321 oi|l920, decided 
on 16feh August, 1920, from the judgment 
of the S.J., Belgaum. 

(a) Penal Code, 8s. 302 and MS-Offence under 
8. 326 triable by jury and under S. 302 by 
Assessors—Accused charged lor murder and tried 
as such being convicted under S. 326— Conviction 
was upheld. 

Where the aooused was tried for murder by 
the Sessions Judge with the aid of assessors and 
found, at the olose of the trial and after the 
opinions of the asseesors were recorded, guilty of 
the minor offenoe under S, 326, I.P.C., and in the 
same trial convioted the aooused of the minor 
offenoe, though it was triable in that District only 
by a jury. 

Held that the aooused was rightly oonvioted of 
an offence punishable under 8. 326, even though 
it was triable by a jury. 

(b) Criminal P.C., S. 238— For conviction for 
minor offence Court must find that tacts proved 
constitute minor cffence. (Per Crump, J.) 

8. 238 invests the Court trying the offenoe 
(however constituted) with authority to find as 
an inoident to suoh trial that oertain facts only 
are proved in the trial which facts constitute a 
minor offenoe though suoh minor offence is not 
triable by the Court as constituted, [P. 6C, C. 1.] 

(o) Criminal P. C., S. 238 — Where form of 
trial depends upon charge, care must be taken at 
the time of framing charge . (Per 8hah, J.) 

Where the form of the trial depends upon the 
charge in respeot of the minor offenoe being 
framed. careBhould be taken to frame the oharge 
where thefaots indioate a reasonable possibility 
of the minor offenoe being made out, 30 that from 
the beginning the trial may prooeed aooording to 
the provisions of the Code, and the parties oon* 
oerned may have an opportunity to objeot to the 
trial with the aid of assessors if so advised. [P. 
61, C. 2.] 

G. B. Ohitale —for Appellant. 

S. S. Patkar —for the Crown. 

Crump, J. :—This appeal raises a point 
of law which is not entirely free from 
difficulty. It may be stated as follows 
By virtue of Government Notification 
No. 7087, dated October 19, 1915, pub¬ 
lished at page 257 of the Bombay 
Government Gazette , Part I, for 1915 the 
offenoe of murder, punishable under sec¬ 
tion 302 of the Indian Penal Code, is triable 
before the Court of Session of Belgaum 
with the aid of assessors and the offence of 


oausing grievous hurt by a dangerous 
weapon punishable under section 326 of 
the Indian Penal Code is triable before the 
same Court by a jury. In the present case 
the accused stood charged with murder 
and with no other offence and the offenoe 
was therefore triable by the Sessions Court 
with the aid of assessors. That offence 
was so tried up to and including the stage 
of the trial at whioh the two assessors 
recorded their opinions. After those 
opinions had been reoorded the Sessions 
Judge adjourned the case for judgment. 
He held that the facts were within the 
soope of section 326 and not section 302 
and therefore, convioted the aooused of the 
former offenoe. 

It is urged in appeal that the conviction 
is illegal. The argument is that the offence 
under seotion 326 was triable by a jury and 
not with the aid of assessors, and that as 
it was nob tried by a jury the Sessions 
Judge could nob convict the aocused under 
that section. 

Apart from the question of procedure it 
oannob be doubted that the terms of section 
238, of£fche Code of Criminal Procedure, 
as interpreted by this High Court, are wide 
enough bo permit a Courb to convict an 
acoused person charged with murder of an 
offence under section 326 of the Indian 
Penal Code. If for instance the Sessions 
Judge had in this case held the accused 
guilty of an offence punishable under seo¬ 
tion 304 of the Indian Penal Code, which is 
also triable with the aid of assessors, the 
conviction would clearly be permissible by 
virtue of seotion 238 of the Code of Criminal 
Procedure. 

I am unable to find that the exaot point 
now before us has ever been the subjeob of 
judicial consideration There are many 
decisions as those oases where the trial has 
been wrongly held ab incepto either before 
a jury or with the aid of assessors aa the 
case may be. But those decisions do not 
assist us here. As I have said the 
procedure was strictly in accordance with 
law up to and including the stage when the 
assessors gave their opinions. Nor is there 
any specific direction by the Legislature 
on the point. In enacting seotion 536 of 
the Code of Criminal Procedure the 
Legislature must be taken to have had in 
mind oases where the procedure has been 
wrong throughout. Literally read clause 
(2) of that seotion covers the present oase 
but here it is obvious that there was no 
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opportunity to take objeotion, and it is, 
therefore, diffioulb bo hold that the defect 
(if any) is cured by that olause. 

But in my opinion there is no defect 
here. The powers given by seotion 238 to 
oonviob of a minor offence are not con¬ 
trolled by those seofcions whioh prescribe 
the procedure to be followed io trying the 
offence charged. Here the oharge was 
of murder aod the trial was regular in poinb 
of procedure. The Court, therefore, before 
which the trial was held bad power to 
oonviob of a minor offence. This view finds 
3 upporb in the case of Pattikadan Ummaru 
v. Emperor (1). In that case the jury had 
power bo try the offence charged but the 
conviction was for a minor offenoo which 
was not oharged and whioh the jury were 
not empowered to try. I agree with tho re¬ 
marks of Bhashyara Ayyangar, J., as to the 
3 oope of section 238 with reference to 
suoh oases and those remarks are applicable 
here, for in this case the Court had power 
to try the offenoo oharged but the convic¬ 
tion was for a minor offence whioh was nob 
oharged and whioh the Court had no power 
j try. I agree that seotion 238 invests 
the Court trying the offence (however 
constituted) with authority to find as an 
inoidont to suoh trial that certain faots 
only are proved in the trial whioh faots 
constitute a minor offence though suoh 
minor offence is not triable by the Court as 
constituted. 

Upon the faots of the case I am satisfied 
that the guilt of the aooused is proved. I 
would, therefore, confirm the oonviotion 
and sentence and dismiss tho appeal. 

Shah, J. : — The appellant before us 
was charged with the murder of his 
uncle Vomgouda committed at Rajapur 
in the Cbikodi Taluka about an hour 
before dawn on the 23rd November 
1919. He was tried by tho Sessions Judge 
of Belgaum with the aid of assessors. No 
otherohargewas framed. Tho assessors were 
asked their opinions only as to the charge 
of murder.. They found that the aooused 
was not guilty. Tuo Sessions Judge was 
satisfied that the accused caused injuries to 
the deoeased ; but on the medical evidenoe 
he was of opinion that the injuries oaused 
amounted to grievous hurt and that the 
aooused was guilty of an offence punishable 
under sootion 326, Indian Panal Code. 
This being a minor offenoo he oonvioted 


) (1902) 26 M»d. 249. 


the aooused of it, though no oharge was 
framed. He observed in his judgment 
that this view of the nature of offenoa was 
not pub forward in defenoe and that it 
ooourred to no one exoepb himself and 
only at the time of his final consideration 
pending judgment. The aooused was 
sentenced bo rigorous imprisonment for 
five years. 

In the appeal ib has been urged on his 
behalf that in the Distriob of Belgaum an 
offenoe punishable under section 326, 
Indian Fenal Code, when tried in the 
Court of Session is triable by a jury under 
the Government Notification No. 7087, 
dated 19th October 1915 (published in the 
Bombay Government Gazette , Part I, 1915, 
page 2579 and in the Criminal Circulars 
as Supplementary Criminal Ciroular No, 5), 
that the oourse followed by the Sessions 
Judge has deprived him of an opportunity 
to olaim to be tried by a jury for the offenoe 
under seobion 326, Indian Penal Code, and 
that there should be a fresh trial by a 
jury on the oharge under that seobion. On 
behalf of the Crown ib is urged that the 
trial was valid as no objeotion was taken 
under seotion 536, sub-section (2), Criminal 
Procedure Code ; that the irregularity, if 
any, is condoned by section 537, Criminal 
Procedure Code, and that under seotion 
238 the Sessions Judge was well 
within his powers in convicting the 
aooused of the minor offence, even though 
no charge vas framed, and even though the 
minor offenoo would be triable.by a jury if a 
oharge was framed. 

It is dear that the present case is not 
covered by seotion 536 of the Code, The 
trial proceeded on the oharge of murder, 
whioh was triable with the aid of assessors, 
In the absenoe of any oharge under 
seobion 326, Indian Penal Code.ib is diffioulb 
to say that an offence triable by a jury was 
tried with the aid of assessors within the 
meaning of the section. In the present 
oase the view taken by the Sessions Judge 
oame to^ba^known bo the aooused when he 
recorded his finding; and ib is difficult to 
atbaoh any significance to tho omission on 
the parb of the aooused to raise any 
objeotion. Until the judgment waB 
delivered there was nothing to objeot to. 
I do nob think that a oase of this type is 
contemplated by seotion 536. 

Seobion 537 of the Code also seams to me 
to be inapplicable. In view of the express 
provisions of seobion 536, I doubt whether 
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the point as to the validity of the oonviotion 
based on the ground of the form of the 
trial is intended to be covered by section 
537. Assuming that the words of the 
seotion aro wide enough to cover such a 
case I should hesitate to hold that an 
omission to try the accused by a jury has 
not occasioned a failure of justice. Section 
536 indicates that a trial by a jury is 
treated as a valuable right, which the 
parties concerned can insist upon by rais¬ 
ing an objection in time to a trial with the 
aid of assessors. Some of the judgments 
in King-Emperor v. Patbhushankar (2) 
olearly indioate that under the soheme of 
the Code the trial by a jury is a valuable 
right: I am oonoerned with what is 
indicated by the soheme of the Code and 
having regard to the importance of the form 
ofthe trial, I should be slow to allow the 
omission to be condoned by section 537. 

It is dear, however, that under section 
238 of the Code, the accused could be 
oonvioted of the minor offence. That 
section provides that when a person is 
charged with an offence, and faots are 
proved whioh reduce it to a minor offence, 
he may be convicted of the minor offence 
although be is not charged with it. In 
the present oase the trial was perfectly 
valid, and the trial Court had power under 
the section to ocnviot the aocused of 
the minor offence. This section has 
nothing to do with the form of the trial 
nor with the convioting authority, It 
provides that an acouBed person may be 
lawfully convioted of a minor offenoe 
although he is not charged with it. Ordi¬ 
narily a oharge ought tobeframed underthe 
provisions of the Code : but in the oase of 
a minor offenoe a oonviotion can be record¬ 
ed without the oharge being framed. It 
seems to me to follow, if the provisions of 
this seotion are to be given effect to, that 
the Court whioh is competent to try the 
aoaused for the higher offence is 
competent to oonviot him of the minor 
offenoe. If in the case of the minor 
offenoe the form of the trial is different 
from that* for the higher offence, as is the 
oase here, and if the tribunal as constituted 
for the trial of the higher offenoe is unable 
to deal with the minor offence on that 
ground, it seems to me that the operation 
of Beotion 238 would be unduly curtailed. 
No doubt where a oharge for the minor 


offenoe is framed there can be no 
diffioulty. The proper form of the trial 
oan be adopted; and section 269, sub- 
seotion (3) provides for dealing with the 
trial of offences, some of whioh are triable 
by a jury and some with the aid of 
assessors. But where no charge is framed 
if there is to be a retrial, if the minor 
oharge happens to be triable by a jury, 
it seems to me that the provisions of 
seotion 238 would be nugatory in suoh 
cases. The necessary implication of section 
238 appears to be that there need be no 
separate trial with reference to the minor 
offence. According to the seotion even- 
the charge is not required to be framed. 

The only authority that could exercise 
the power under the section could be the 
authority trying the higher offence. There 
is no express provision in the Code provid¬ 
ing for a case of this type. In the 
absence of any provision indicating the 
intention of the Legislature to the contrary, 
I am of opinion that the Sessions Judge 
was competent to convict the acoused 
under seotion 326, Indian Penal Code, 
even though the offence was triable by a 
jury. 

At the same time where the form of the 
trial depends upon the charge in respect 
of the minor offenoe being framed, I think 
care should be taken to frame the charge, 
where the faots indioate a reasonable 
possibility of the minor offence being made 
out, so that from the beginning the trial 
may proceed according to the provisions 
of the Code, and the parties concerned, 
may have an opportunity to object to the 
trial with the aid of assessors if so advised 
In the present oase the observation of the 
learned trial Judge show that the minor 
offenoe was not anticipated and that no 
oharge in respeot of it oould have been 
framed. 

As regards the merits I am satisfied that 
the Sessions Judge is right in his 
oonolusions. I agree that the oonviotion 
and sentence should be oonfirmed and the 
appeal dismissed, 

Appeal dismissed,. 


la) (1901) 25 Bom. 680-3 Bom. L.R.279 (F.B.), 
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EMPEROR V. RAMRAO ABAJI PRABHU (Maoleod, C,J.) 


A I R 1921 Bombay 62. 

Macleod, c j. and Shah, j. 

Emperor —Applicant 

v. 

Ramrao Abaji Prabhu —Accused-Op¬ 
posite party. 

Criminal Appeal No. 33 of 1921, decided 
on 9ob Juno, 1921, from an order of 3rd 
Class Magb., Malwan. 

Dombau District Municipal Act (HI of 1901) ; 
8, 96 —Erection of a tone compound wall at a dis¬ 
tance is erecting building, 

Ereoting a stona oompound-wall at a diatanoe 
lrom the bouse is ereotiDg a building within the 
meaning of 8. 95. [P. 62, 0, 1.] 

S. S, Pntkxr —for the Crown. 

T. N. Valavalkxr —for Accused. 

Macleod, C, J. This is an appeal by 
Government against an order of the Tbird 
Class Magistrate dismissing the complaint 
of the Malwan Municipality brought against 
theaooused in the following oiroumstanoes : 

The accused is the owner of a building 
within the Municipal limits. He wanted 
to ereot a stone-wall to his compound at a 
distance of thirty feet from the house. He 
commenced to ereot the wall without giving 
notioe under section 96 of the Bombay 
Disbriot Municipal Act III of 1907, where¬ 
upon he was served with notioe to stop the 
construction of his wall until he had 
obtained permission. The accused, how¬ 
ever paid no attention to the notioe, but 
finished the wall in contravention of the 
orders of the Municipality in oonsequonoo 
of which the Municipality accorded its 
sanction for the proseoution of the accused 
for failing to give notioe and direoted the 
Munoipal Inspector to lodge a complaint 
against him under section 96, clause (5) of 
the Aob. 

The question is, therefore, whether the 
aooused was entitled bobuildhis compound 
wall without giving notioe under seotion 
96. If the " compound wall” comes within 
the definition of ‘ building,’ then clearly 
the aooused was altering externally or 
adding to the existing building by building 
the oompound wall. Now the definition of 
' building ’ in seotioa 3 (7) is as follows: — 

“ ‘ Bjiliia? ’ ahill iasluLaa? huk, shad, or 
other enolo9ure whether ueed as a human dwelling 
or otherwiae, and shall include also wali Bi 
7orandah(, fired platforms, plinths, door steps 
and thelike,” 


Ordinarily speaking a building cannot 
exist without walls, Therefore there 
would be no necessity in the definition of 
the word ‘building 1 to mention thab it 
included walls unless it was intended bo 
include other walls in addition to these 
walls without which the building oould 
nob exist. 

In the definition in the previous 
Act VI of 1873 it was stated the word 
building ’ should inolude oompound 
walls, door-steps verandahs, and the 
like, and the omission of the word 
1 compound ’ from the definition in the 
Aob of 1901 clearly shows thab the 
Legislature intended to inolude within the 
definition of the word ‘building’ not only 
compound walls bub other walls whioh 
the owner of the premises might ereot for 
various purposes besides that of enclosing 
the land on whioh the building stood. 
Otherwise the definition thao the term 
1 buildiug ’ shall inolude walls is absolutely 
meaningless. I think, therefore, thab the 
aooused was bound bo give notioe bo the 
Municipality under seotion 96, and thab he 
disregarded the notioe bo stop work. Conse¬ 
quently he was liable to be punished with 
a fine under section 96 (5) of the Aot. It 
is certainly undesirable thab house-owner8 
should disregard the notices served upon 
them in such oases as these by Municipa¬ 
lities. But it may be that the accused had 
been advised that his construction of the 
Aob was correct, and that the Municipality 
were exceeding their powers in asking him 
to stop the building of his wall. It is not, 
therefore, a case for exacting a severe 
penalty. In any event the accused has 
rendored a service bo the public by enabling 
this Court to give a judicial deoision on the 
point whioh was certainly not beyond 
dispute. It is sufficient, therefore, to 
oonviob the aooused under section 96 (5) of 
the Bombay Disbriob Municipal Aob III of 
1901 and sentenoe him to pay a fine of 
rupee one. 

Shah, J.:—I agree. 

Order accordingly . 
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bhaga motiji v. dorabji sorabji (Macleod. C.J.) Bombay 63 


A.I.R. 1921 Bombay 63. 

Macleod c.j. and Heaton, j. 

Shago, Motiji —Plaintiff-Appellant 

v. 

Dorahji Sorabji — Defendant-Respon¬ 
dent. 

Second Appeal No. 87 of 1919, decided 
on 20ah February, 1920, from the decree of 
theDist. Judge, Surat. 

Bombay Land Rivzius Code [Bom, Act V at 
1879), 8. 121 -Setllimint o' bouniary lin 3 by 
Collector does not fear Civil Court’s jurisdiction to 
try a suit lor acquisition of portion by adverse 
.possession. 

When the settlement of a bouadacy is male by 
the Collector, it is no more than to establish 
where the boundary iine lies and the owners of 
the respective survey numbers are entitled to 
their property aooocding to the boundary lines 
fixed by the Collector, but it does not prevent one 
of the disputing parties filing a suit in a Civil 
Court on the ground that he had acquired a por¬ 
tion of his neighbour's survey number by adverse 
possession. 8. A; No. 472 oi 1917, Foil.; 10 Bern. 
456, Expl. [P. 64; C. 1.] 

G, N. Thakor —for Appellant. 

K, N. Koyaji —for Respondent. 

Macleod, C.J,:—The plaintiff sued to 
recover possession of the plaint land 
measuring 19 gunbhas, said to belong to 
Survey No. 420, alleging that the land 
originally belonged to one Kasna Mavji 
exclusively, that even if the said Ka3na 
was not the sole owner of that laod, he 
had become the sole owner thereof by 
adverse possession for more than 12 years. 
The plaintiff was the owner of Survey 
No. 419. The defendant was the owner 
of Survey No. 420. The plaint land was 
situated between these two survey num¬ 
bers. The question arose whether it 
iormed part of Survey No. 419 or 420. 

In April 1913, the defendant presented 
an application to the Mamlatdar of Pardi 
complaining of an encroachment made by 
the plaintiff over the land in suit, and 
spraying that the boundary of the two Sur¬ 
vey Nos. 419 and 420 might be determined, 
and the enoioaohment removed. State¬ 
ments of the plaintiff and the defendant 
were recorded before the Patel and the 
Talati and the Oirole Inspector, and finally 
the Golleotor of Suart decided, on the 25bh 
November 1914, that the plaintiff was 
wrongfully in possession of the land in 
question, and be ordered his eviction there¬ 
from under seobion 121 of the Land 


Revenue Code. The Collector in his 
decision said: 

“This id clearly a oase to which ihe provisions 
of seotion 121 (2) of the Land Revenue Code 
might properly be applied. Dorabji had a com¬ 
plete and perfect title to the whole survey number, 
but finding that he was in actual possession of too 
small an area he paid for measurement, he had 
the proper boundaries of hie holding determined 
by the Collector under seotion 119, olause (2). As 
the result 0 ! that determination I find that 
Bhagaji Motiji the plaintifi in this case) 13 

wrongfully in possession without any proper 
title, and I order his eviction under section 121 
in favour of Dorabji.” 

An appeal was preferred from the said 
order to the Commissioner but it was 
rejected about May 1915. 

All that was decided then was that the 
boundary line between these two Survey 
Nos, 419 and 420 was as contended by 
Dorabji, and as Dorabji had a complete 
and perfect title to the whole Survey 
Number, the Collector oame to the con¬ 
clusion that; the plaintiff was wrongfully 
in possession of that portion which was in 
dispute, and which had been :n the inquiry 
held to belong to Survey No. 420. 

The plaintiff’s suit, therefore, was to 
recover possession on the ground that he 
had aoquired a perfeot title to the land in 
dispute by adverse possession. Both 
Courts have held that they had no juris¬ 
diction to hear the suit. The learned 
appellate Judgeconsidered that the decision 
of the Collector was final, relying upon 
the case of Bai Ujamt v. Valiji Rasul - 
bhai (1), In that case the Oolleotor had 
settled the boundaries between the two 
survey numbers, and the Court held that as 
thedefendantdid not olaim to haveacquired, 
sines the Collector’s deoision, the right bo 
hold the plaintiff’s land except by adverse 
possession, which the Subordinate Judge 
found nob proved, the plaintiffs were 
entitled bo have the po3363sion of it stor¬ 
ed to them. 

A vary similar point cam3 before U 3 in 
Manak v. Nirayan (2). Thera had bean a 
dispute between the owners of two Survey 
Numbers, and after the Survey Numbers 
had bean measured by the Revenue autho¬ 
rities, it was found that the plot in dispute 
belongad to the Survey Number which 
belonged to the defendant. The plaintiff 
claimed that he had acquired a title to the 


(1) (1886) 10 Bom. 456. 

(2) 8.A. No. 472 of 1917 decided on 7-8-1919 by 

Maoleod, O. J. & Heaton, J, 
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tjlofc in dispute by adverse possession, and 
prayed therefore, that possession mighb be 
restored to him. We oacna to bbe 
conclusion that the order of the Deputy 
Collector adjudging that the plot in dispute 
formed part of Survey No. 676, which belong¬ 
ed to the defendant, did nob stand in the 
way of a oivil Court going into the question 
of adverse possession. The meaning of 
section 121 of the Land Revenue Code 
was considered, and we held that when the 
settlement of a boundary was madeby the 
Collector, it did no more than establish 
where the boundary line lay, and that the 
owners of the respective survey numbers 
were entitled to their property according 
to the boundary lines as fixed by the 
Collector. Bub we held that it did nob 
prevent one of the disputing parties filing 
a suit in a civil Court on the ground that 
he had acquired a portion of his neighbour's 
survey number by adverse possession. 
Therefore in my opinion both Courts were 
wrong in coming to the conclusion tbab 
they bad no jurisdiction to hear the suit, 
and that they ought to decide whether the 
plaint property was as a matter of fact the 
property of the plaintiff or of the defendant 
according to the faots proved in the oase. 
They have jurisdiction to deoide those ques¬ 
tions, and it depends on bbe findings of faob 
whether the plaintiff is entitled to euooeed. 

It was argued that the Secretary of 
State was a necessary party to the suib, 
and that if he was nob a party, then the 
Court had no jurisdiction. Bub that point 
was never taken at tbehearing, and no issue 
was raised. Ib may be, the Courts may 
hold that the plaintiff before he oan suc¬ 
ceed must gob the order of the Revenue 
authorities set aside. But that again is a 
question which is entirely apart from the 
question of jurisdiction. 

The appeal must be allowed, and the 
case remanded to the trial Courb to be 
heard on the merits. The appellant bo get 
costs in both appeal Courts. Coats 
in the trial Court to be oosfcs in the oause. 

Heaton, J. :—I oonour. The judg¬ 
ments from which we are hearing this 
appeal were delivered before our decision 
in Manak v. Narayan (2). However our 
deoision in that oase really settles the 
point whioh arises here, It is perfectly true 
thab the deoision of the Collector is final 
as to the boundary linebetween two Survey 
Numbers. Nevertheless as we held in 
Manak v. Narayan (2) one party or the 


other may by adverse possession acquiro 
a title to a portion of his neighbour's survey 
Number. In my judgment in that oase I 
discussed pretty fully the reasons whioh 
led me to thab conclusion, and I need nob 
repeat them. Ib is argued thab clause (2) 
which was in the year 1913 added to 
seotion 121 of the Land Revenue Code 
makes a difference. 

I do not, however, think thab ib makes 
any difference whatever to tbe reasoning, 
or to tbe decision iD Manak v. Narayan |2). 
It merely enables the Collector to evioi 
summarily a landholder who is wrongfully 
in possession of land which has been 
adjudged by the settlement of a boundary, 
and no doubt tbe Collector mighb after 
inquiry deoide tbab he ought to eviob a 
person who had eDoroaohed upon bis neigh¬ 
bour’s Survey Number. Bub whether the 
Collector’s order would be legally correot 
or not would still remain to be determined 
by a oivil Court if a suit were brought* 
The Courts below have based their decision 
on the view that they bad nob any juris¬ 
diction to determine whether tbe plaintiff 
had or had nob acquired a title as against 
the defendant by adverse possession. Thab 
is contrary to our previous deoision, and I 
think is wrong. So the deorees of the 
lower Courts must be set aside, and the 
oase must be remanded to be tried according 
to law. 

Case remanded. 


A I R. 1921 Bombay 64. 

Maoleod, o.j. and Shah, j. 

Girijcbai Ncgoppa Chanadavai —Plain¬ 
tiff-Appellant 

v. 

£ Hemvaj Vrindacandas and others — 
Defendants-Respondents. 

Seoond Appeal No. 513 of 1920, deoided 
on 17th March, 1921, from the deoree of 
the Dist. J., Kanara, in Appeal No. 66 
of 1919. 

Bimbcy Laid JRttff ue Ccdt (Bcmbap V of 
1879), S. 1S6-B— Otnljitfrt cl filing unified ccpp 
or Btcord of Bighti in trial Ccutt con fce cured 
appellate Court . 

Where the plaintiff emits to annci a certified 
copy of the entry in tbe Reooid of Rights to his 
plaint in a suit relating to land acoording to 
B. 136-H, and tbe Court paerea a decree, the appel¬ 
late Court ehould not rejeot the plaint merely on 




the ground of the omission ; but should give an 
opportunity to the plaintiff to produce the entry 
within a fixed time. [P. 66, G, 1.] 

Nilkant Atmaram —for Appellant. 


Maoleod.C.J.:—Tha plaintiff succeeded 
in the trial Court. In appeal the learned 
Distriob Judge took the point that as the 
suit related to land within the meaning of 
seobion 135-H of the Bombay Land 
Revenue Code, the plaintiff was bound to 
annex a oerbified oopy of the entry of the 
Reoord-of-Righbs. He had nob done so in 
the lower Court and the omission seams bo 


have esoaped the notice of the Judge. The 
District Judge, therefore, rejected the plaint. 

We think that was a wrong method of 
procedure. If the attention of the plaintiff 
had been drawn to the defeot when the 
plaint was presented, and the omission to 
annex a certified oopy of the entry in the 
Beoord-of-Rights pointed out, the defeot 
could have been remedied. To dismiss the 
I suit in first appeal owing to this defeot 
i- appears bo be wrong. The appellant ought 
to have been given an opportunity of 
annexing to the proceedings a cert fied 
I oopy of bhg entry of the Reoord-of-Rig hbs. 
Therefore, on the plaintiff’s doing so, the 
appeal must be taken on the file and heard 
on the merits. Costs in tha lower Court 
will be oosbs in the first appeal. No order 
as to oosts here. 

Shah, J. :— I desire to add a word wibh 
reference to the point as to whether the 
appellate Court had discretion in the 
matter to allow the plaintiff an oppor¬ 
tunity of making good the omission to file 
the necessary oopy in the trial Court. 
■Seobion 135-H (2) of the Bombay Land 
Revenue Code provides that if the plaintiff 
fails bo annex the oopy bo the plaint for 
any causa whioh the Court deems sufficient, 
he can produoe such oerbified oopy within a 
reasonable time to be fixed by the Courb. 

Where any point relating to the non- 
produobion of the requisite oerbified 
oopy is taken in appeal, it seems bo 
me that the appellate Court has the 
same power under this olause as the 
trial Courb. The soheme as also the 
express provisions of the section suggest 
that the omission bo annex the requisite 
oopy is intended to be made good in the 
'trial Courb. But where the omission is 
not nobioed by the Courb or by the parties 
in time, there is no good reason why it 
-should not be allowed to be oured at the 
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stage at whioh it is noticed. It is true that 
the express words used in sub seobion (3) 
that the provisions shall apply to an 
appellate or revisional Court are nob to be 
found in sub-3eobion (2). I am satisfied, 
however, that the Legislature oould not 
have intended that the result must neces¬ 
sarily be bo render all proceedings null and 
void if tha omission is nobiced after the 
trial has ended. In spite of the absence in 
8ub-seobion (2) of the words used in sub¬ 
section (3), I think that the word "Courf’in 
sub-seobion (2) includes the appellate Court. 

Order accordingly . 


A.I.R. 1921 Bombay 65. 

Macc/Bod, c.j., and Fawcett, j. 

Govinia Krishna Sathe —Plaintiff-Appel¬ 
lant 


v. 

HxnrnayaLingaya Fulmali and others — 
Defendants-Respondents, 

Saoond Appeal No. 972 of 1919, decided 
on 4th August 1920, from the decision of 
the Disb, J., Sholapur. 

Court-Fees Aot (VII of 1870). 8. 4 (4)—Suif for 
injunction—Fixing separate value for jurisdiction 
is not necessary—Quits Valuation Aot (VII of 
1887), 3. 8. 

Ia a suit for injaaofcion the plaintiff is entitled 
under 0 UT 139 (4) of B. 7 of the Court Fees Ajt to 
value his claim at Rs.10 and it is wholly unneces¬ 
sary for him to fix any value for the purposes of 
jariadiotioa. as by 8 8 of the Saits Valuation Act 
the value determinable for the computation of 
Court-fees and the value foe the purposes of juris¬ 
diction shall be the same. [P. 66, 0. 1.] 

S. R. Gokhale —for Appellant, 

P. V. Kane —for Respondents Nos. 1 
and 2. 

Macleod, C.J.:—The plaintiff sued for 
an injunction. Suoh a suit comes within 
seobion 7, para iv of the Courb-Fees Aot 
and the Court-fee had bo be computed 
according to the amount at which the 
relief sought was valued in the plaint, 
whioh valuation the plaintiff was enbitled 
to fix himself. 

He valued the olaim at Rs. 10 bub also 
added another valuation of Rs. 500 for 
purposes of jurisdiction. The memorandum 
of appeal was valued in the same way. 
The District Judge holding that under 
seobion 8 of the Suits Valuation Aot there 
oould not be two valuations in a suit of 
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ibbis nature, one for Court-fees and another 
for jurisdiction, ordered the plaintiff to pay 
the balanoe of Court-fees as if the olaim 
had been valued at Rs. 500. On the 
plaintiff failing to comply with this order 

the appeal was rejeoted. % 

As the plaintiff was entitled under 

clause (iv) of seotion 7 of the Court-Fees 
Act to value his olaim at Rs. 10 it was 
wholly unnecessary for the plaintiff 
to fix any value for the purposes of 
jurisdiction, as by seotion 8 of the Suits 
Valuation Act the value determinable for 
the computation of Court-fee9 and the 
value for thepurpoeos of jurisdiction shall 
be the same: Bax Riragavri v. Gulabdas 1). 
This principle was approved of by the 
Privy Counoil in Sunderbai v. Collector of 

Belgaum (2). 

In Raj Krishna Dey v. Bipin Behan 
Dey (3). the Courb considered that the 
Legislature never intended that the plaintiff 
should be at liberty to assign any 
arbitrary value to the relief claimed and 
thus be free to ohoose capriciously the 
forum of trial or appeal. Whatever the 
Legislature may have intended, that is the 
meaning which has been given to seobion 
7 of the Court Fees Aot by the Privy 
Council. 

The appeal must be allowed, “and the 
Distriob Judge must be direoted to take 
appeal No. 96 of 1919 in his Court on to 
his file and dispose of it according to law. 
The costs of this appeal will be oosts in 
the appeal to the lower Court. 

Appeal allowed. 


1981 

Provincial Insolvency Aot (III of 1907), 8. 80— 
Joint debt cannot be set-off againat separate debt— 
Mutual dealings. 

A joint debt oannot be 3et oS against a separate 
debt eilber under the English Bankruptcy Aot or 
under the Indian Insolvency Aote. The dealings 
of a person on deposit aooount and on a promis¬ 
sory note exeouted by him jointly with another, 
are o! a different oharaoter and so oannot oome 
within the term “mutual dealings” within 8. 30. 
[P. 66, C. 2, & P. 67, O. 1.] 

S. R. Bakhale—ior Appellant. 

J . R, Gharpure —for Respondents. 

Macleod, O J.:—The question in this 
appeal is whether the second defendant 
who was sued together with the first 
defendant on a joint promissory note for 
Rs. 1,800 oan seek to set-off against the 
Bank’s olaim on the promissory note the 
amount admittedly due to him from the 
Bank on his deposib aooount. Under 
sectiou 229 of the Indian Companies Aot— 

“ In the winding up of an insolvent company 
the same rules shall prevail and be observed with 
regard to the respective rights of stoured and 
unseoured oreditors and to debts provable and to 
the valuation of annuities and future and 
oontiDgent liabilities as are in force for the time 
being under the law of insolvency with reaped to 
the estates of persons adjudged insolvent.” 

We have therefore, to refer to seobion 30 
of the Provincial Insolvency Act whioh says 
" where there have been mutual dealings 
between an insolvent and a oreditor proving or 
claiming to prove a debt under this Aot, an acoonnt 
shall be taken of wt at is due from the one party to 
the other in respeot of suoh mutual dealings, and 
the sum due from the one party shall be set off' 
against aDy sum due from the other party, and 
the balance of the account, and no more, shall 
be claimed or paid on either side respectively.” 


(1) f 1913) 15 Bora. L R. 1123-22 I.O. 71. 

(2) (1919) 43 Bern. 376 = 62 1.0.897-46 I A 15 

(P.C ). 

(9) (1912) 40 Cal. 245= 16 C.L.J. 194 = 17 I.O. 162 
-17 O.W.N. 691. 


AIR. 1921 Bo 


II 


Macleod. c.j., and 


bay 66. 

Shah, j. 


Trimbak Gangadhar Gokhalc— Defend¬ 
ant- Appellant 

v. 

Ramchandra Trimbak Kirtanc and others 
—Plain tiffs-Respondents. 


Seoond Appeal No. 475 of 1920, deoided 
on 28bh January 1921, from the deoision of 
the Dist. J., Poona, in Appeal No. 181 of 
1917, 


The question, therefore, is whether the 
dealings in respeot of the joint promissory 
note, and the dealings between the Bank 
and the second defendant in respect of hia 
deposit account, were mutual dealings. 
That quostion arose in Civil Extraordinary 
Application No. 146 of 1908 between the 
liquidators of the Deooan Bank, who are 
now bofore us. and the then two 
defendants who had together borrowed 
money on a promissory note, and made 
themselves jointly and severally responsible 
for the debt. It was held by Mr. Justioe 
Heaton that there were no mutual 
dealings. It is undisputed that a joint i 
debt oannot be set off agaiust a separate I 
debt oibbor under the English Bankruptoy I 
Ao'j or under the Indian Insolvency Aofcs. 

But it has been argued that there is 
this difference, that under the Indian 
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Contraob Aob joint promissors are jointly 
and severally liable, so that a suit could 
be filed against one withoub joining the 
other, and, therefore, it could be deduced, 
that sinoe defendant No. 2 could have 
been sued separately on this promissory 
note by the liquidators therefore be oould 
have set off the amount due on his deposit 
aooount. I do not think that the mere fact 
that a suit could lie against one of two 
joint promissors could alter the fact that 
the original liability of defendant No. 2 
was incurred, not on his own account only, 
but jointly with another, and so result in 
the nature of the dealings taken as a whole 
being altered. I think, therefore, that 
sinoe the dealings on the deposit aocount 
and on the promissory note were of a 
different character, they cannot come 
within the term ‘ mutual dealings \ 
Therefore the judgment of the lower 
appellate Court was right. The appeal 
mu3b be dismissed with ooets, 

Shah, J.:—I agree. 

Appeal dismissed. 

A.I.It 1921 Bombay 67. 

Macleod, o.j. and Shah, j. 

Hamidalli Kadamalli —Plaintiff-Appel¬ 
lant 

v, 

Ahmadalli Mhibuballi and others — 
.Defendants-Respondenbs. 

Second Appeal No. 308 of 1920, deoided 
on 7th December, 1920, from the decree of 
the Acting Diet. J., Ahmednagar, in Appeal 
No. 16 of 1919, 

Limitation Act, Art, 183— Art. 183 applies to 
application for restitution under Civil P.C ., 8. 144. 

An application toe restitution oannot be treated 
as anything else than an application for exeoution 
of the daorae of the appellate Crart. Therefore, 
Art. 182 applies to applications under S. 144, 
‘Civil P. 0. [P. 67, 0. 2 ] 

J. G. Rele —for Appellant. 

S. R. Bakhale —for Respondents. 

Macleod, C. J.: —This is an appeal from 
the order of the District Judge confirming 
iihe order of the lower Court directing the 
execution to prooeed further. The plaintiffs 
bad obtained a decree on the 26th 
September 1903 entitling them to reoover 
*n half-share in pertain property by 
dtertition from the defendants. In second 


appeal the plaiotiffs’ share was reduced to 
one quarber. Meanwhile the plaintiffs got 
possession under the decree of the Trial 
Court, and the defendants were seeking 
exeoution according to the terms of the 
decree of the appellate Court. 

The first question which was raised in 
objection to the defendants’ application 
was whether it was in time. It was 
argued that this was not an application in 
execution of the decree and therefore 
artiole 182, First Schedule, of the Indian 
Limitation Aob was not applicable. But it 
was decided by a Bench of this Court in 
Knrgodigauda v. Ninqangauda (l 1 that an 
order under seotion 144 of the Civil Proce¬ 
dure Code is an order in execution of the 
decree of the appellate Court. That 
decision is binding upon us. The question 
there arose because the applicant was a 
minor at the time when tb6 appellate 
decree was passed and presented an appli¬ 
cation under seotion 144 after he attained 
majority, The Court held that his applica¬ 
tion was an application for the exeoution of 
the decree within the meaning of seotion 6 
of the Indian Limitation Act No doubt, as 
mentioned by Mr. Mulla in his Code of Civil 
Procedure, last edition, p. 315, a different 
view has been taken by the High Court 
of Patna, Kripasindhu v. Balbhadra 
Das (2), and the Chief Court of the 
Punjab Ram Singh v. Sham Parsad (3). 
With all due respect to the learned 
Judges of those Courts, it appears to me 
that the deoision I have referred to is 
correob, and that an application for 
restitution cannot be treated as anything 
else than an application for exeoution of 
the deoree of the appellate Court. It is 
the decree of the appellate Court which 
entitles the successful appellant to get back 
something whioh he had been deprived of 
by the decree of the lower Court, under 
whioh the then successful party badaotually 
received possession. In order, therefore, to 
get baok what he has lost, the successful 
appellant must apply for execution of the 
order whioh entitles him to get baok that 
possession. Clearly, therefore, artiole 188 
applies to applications under seotion 144. 

Then the question was raised that this 
particular application was barred even 


.) (1917) 41 Bom 626-41 1 C 238 — 19 Bom L R 
638. 

I) (1918) 3 Pa*. L.J, 367-47 I.O, 47. 

» (1918) 67 P.R. 1918-36 P.W.R. 1918-44 
1,0. 801-15 1918, 
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under arfciole 182. We agree wibh the 
learned Judge in the Court below that 
there had been steps-in-aid of execution 
whioh have kept the order for restitution 
alive and therefore there was no bar. 
Therefore we dismiss the appeal with 
costs. 

Shah, J.:—I agree, 

Appeal dismissed. 


A.I.R. 1921 Bombay 68. 

SlIAH AND CRUMF, JJ. 

Emperor 

v. 

Tuka Nana Ramoshi —Aooueed-Opposite 
Party. 

Criminal Reference No. 68 of 1920, 
deoided on 20bh October, 1920, made by 
the Dist. Magb., Satara. 

Criminal Tribes Act (III o/ 1911), 8. 23 (a)— 
8eeond conviction need not be after the Act. 

The * eeoond oonviotlon ' contemplated by 
ol. (a) need not be the seoond oonviotlon after the 
Aot, nor is it neoeseary that it should be the 
seoond in faot, Taking the oonviotion or oonvio- 
tions prior to the Aot as one group constituting 
one oonviotion, the first one after the Aot would 
be the seoond oonviotion for the purpose of the 
seotion though in point of faot it may be one more 
in a strieB of oonviotiona prior to the Aot. [P, 68, 

c, a ] 

S. S. Patkar —for the Crown. 

Shah, J. ;—The aooueed No, 2 in thie 
case has been oonviobed of robbery under 
section 392, Indian Penal Code, and 
sentenced to suffer rigorous imprisonment 
for eighteen months by the trial Magistrate, 
though he is a member of a criminal 
tribe, and though he was onoe previously 
convioted in April, 1903 and sentenced bo 
six years' rigorous imprisonment under 
aeotion 395 by the Sessions Court of 
Satara. 

The Distriob Magistrate has made a 
reference to this Court reoommending that 
the oonviotion and sentence be set aside 
and that the aooused No. 2 be committed 
to the Court of Session for trial, in view 
of the provisions of section 23 of the 
Criminal Tribes Aot (III of 1911), We 
have to consider firab whether aeotion 23 (l), 
olause (a) applies bo this case, and, secondly 
if it applies, whether, under the oiroum- 
sbanoes, it (s necessary bo give effeot to the 

JDistriob Magistrate’s recommendation, 


As regards the construction of seobion 23» 
which is not quite easy, I am of opinion 
thab though the first oonviotion is prior to 
the Act of 1911 and the present conviction 
is the firsb after the Aot and seoond in 
point of faot, it is 1 a seoond oonviotion 0 
within the meaning of olause (a) of seo¬ 
bion 23, sub-section (1). The ‘second con- ' 
viotion' contemplated by that clause need 
nob be the seoond oonviotion after the ’ 
Aot, nor is ib necessary thab it should j 
be the seoond in fact, Taking the oonvio¬ 
tion or oonviotions prior bo the Aot as 
one group constituting one oonviotion, the- 
firsb one after the Aot would be the seoond 
oonviotion for the purpose of the seobion 
though in point of faot ib may be one more 
in a series of oonviotions prior to the Aot. 
Clause (6) of the same sub-seobion does not 
apply to the present case. But in order 
to be able to oonsbrue the seobion as & 
whole, we have necessarily considered 
ib; and in my opinion a third oonviotion 
wibbin the meaning of the olause must be 
at leasb the seoond after the Aot. 

This is the oonsbruotion adopted by the* 
Madras High Court in In re Sellamani (1), 
Though this construction i9 nob free from 
difficulty, on the whole I think that out of 
all the alternative constructions, this seems* 
to be the least open to objection, having, 
regard to the words of the seotion, as also 
to the scope and objeot of the seotion. B 
am, therefore, of opinion that the seotion 
applies to the present oase. 

It appears, however, that the trial 
Magistrate was aware of all the material 
faots. In the exeroise of his discretion he 
has deoided the case instead of committing' 
it to the Court of Session for trial, and 
passed a sentenoe within his powers. It is- 
true thab he has not referred in terms to 
seotion 23 of the Criminal Tribes Aot of 
1911. But thab does not neoessarily mean 
that he was not alive to the provisions of 
the seobion. Assuming, however, that ho 
passed the sentenoe without advertenoe to 
these provisions, we have to consider 
whebher ib is neoessary to interfere now. 
The seotion provides that the aooused shall 
be punished in aooordanoe with the require¬ 
ments of olause (a), 'in the absenoe of 
speoial reasons to the contrary to be 
mentioned in the judgment'. The previous 
oonviotion in this oase was in 1903; and 


(1) (1917) 40 Mad. 993-39 M.L.J, 919-331,0*. 
699-(1917) M.W.N.419, 
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presumably after the aoouaed oame out 
of jail in 1909 or earlier, he has led an 
honest life for over ten years. That is, in 
my opinion, a special reason under the 
oiroumstanoes of this case for not punishing 
the aooused under the seofeion. 

I would, therefore, discharge the rule. 
Crump, J.:—I agree. Whatever view I 
might be inclined to take were the matter 
res Integra , I am, as it is, content to follow 
the deoision of the Madras High Court 
cited by my learned brother. Section 23 
(a) of the Criminal Tribes Aot of 1911 is 
no doubt susoeptible of more than one 
interpretation and there are perhaps more 
than one whioh are equally plausible. But 
in suoh a matter as this where one High 
Court has interpreted the seotion, I do not 
think that any advantage would be gained 
by adopting another interpretation, more 
especially as the interpretation whioh has 
found favour with the Madras High Court, 
is on the whole, I think, reasonable. As to 
the particular case I have nothing to add 
to the remarks of my learned brother. 

Rule discharged. 

*A.I R. 1921 Bombay 69. 

Macleod, c.j. and Shah, j. 

Nowroji Pudumjee Siradar —Defendant- 
Appellant 

v. 

The Deccan Bank , Ltd. —Planbiffs-Res- 
pondents. 

Appeal No. 57 of 1920, deoided on 2nd 
February, 1921, from an order of the Joint 
1st Class Sub-J., Poona, in Suit No. 25 of 
1919. 

• Civil P C., 0. 38, R. 5—Pending proceedings 
—Defendant attempting to till some of his immove¬ 
able property, is not disposing with intent to ob- 
struct execution. 

Merely beoauae the defendant attempts to sell 
some of his immoveable property, while proceed¬ 
ings against him are pending, it does not follow 
that he is disposing of the property with intent to 
obstrnot or delay the execution of any deoree that 
may be passed in the enit. [P. 69, C. 2.] 

Thomas Strangman —for Appellant. 

Jinnahi B. J. Desai and J. R. Gharpure — 
for Respondents. 

Macleod, C. J.:—This is an appeal from 
an order made on an application to the 
Joint Eirat Class Subordinate Judge of 


Poona for attachment before judgment 
under Order 38, rule 5, of the Civil 
Procedure Code, in Suit No. 25 of 1919. 
The plaintiffs who were the voluntary 
liquidators of tbe Deooan Bank filed this 
suit against defendant No. 1 and other 
persons to recover from the defendants 
the losses incurred by the Bank 
owiDg to the alleged misoonduot and 
negligence of the defendants. The Bank 
went into voluntary liquidation in 1916 and 
the suit was filed in January 1919. Before 
arr order of attachment before judgment 
can be made, the Court must be satisfied 
by an affidavit or otherwise, that the defen¬ 
dant, with intent to obstruct or delay the 
exeoution of any decree that may be passed 
against him is about to dispose of the whole 
or any part of his property. It is not 
disputed that defendant No. 1 had agreed 
to sell bwoitems of his immoveable property 
in the Poona Disbriot. Bub merely because 
he has attempted to sell some of his 
immoveable property while proceedings 
against him are pending, it does not follow 
that he is disposing of the property with 
intent to obstruct or delay the exeoution of 
any deoree thab may be passed in the suit. 
The Judge in the Court below in hie 
judgment after setting out the faots says : 

“ Having regard, then, lo the position in life of 
defendant No. 1 as well as to the nature and value 
of the plaintiffs’ claim, the two agreements to sell 
for Rs. 29.300 do not appear to me to have been 
entered into by the defendant No. 1 bona fide 
but appear presumably to have been made with 
intent to defraud the plaintiffs.” 

It may be quite possible thab the 
defendant had an intention to defraud the 
plainbiffs. Bub there is nothing in tbe mere 
agreement to sell this portion of tbe first 
defendant’s property from whioh it oan be 
presumed that be aotually had that 
intention. A man is nob debarred from 
dealing with his property beoause a suit 
has been filed against him. Otherwise, in 
every oase in which a suit is brought against 
a man, if during the pendency of the 
proceedings he sells some of bis property, 
that would be at onoe a sufficient ground 
to satisfy the Court thab he is disposing 
of his property with intent bo defraud the 
plaintiff. Clearly there must be additional 
oiroumstanoes before the Court oan be 
satisfied that such an intention exists. 

The plaintiffs rely on certain sales 
effected by the first defendant in previous 
years to show that he had the intention to ■ 
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defraud when he entered into the present 
tran8aotioD. There are two previous sales l 
OD6 so far baok as 1898 and the other in 
1916, three years before the institution of 
the suit. The sale in 1916, as the defen¬ 
dant hinoee?f says, was effeoted in order to 
pay off certain oreditors from whom he had 
contracted debts in order to help the Bank 
which is now in liquidation. Therefore, it 
oannob possibly be inferred that because in 
1916 the first defeudant sold some of his 
property in order to pay off certain debts 
which had been inourred, the present 
transaction wa3 entered into with intent to 
defraud, and the fact that the plaintiffs 
relied on those previous dealings is a sign of 
the weakness of their oase. There is 
absolutely no ground whatever upon which 
the Court could be satisfied that the first 
defendanbhad any frauduleotintention when 
he entered into the agreements in question. 
Aq a matter of fact, it is admitted that there 
has been a considerable rise in the value of 
immoveable property in and around Poona, 
and it might more reasonably be inferred 
that the first defendant was taking 
advantage of that rise in price to dispose of 
these two items of his immoveable 
property, which admittedly form a small 
proportion of his whole property. It 
seems to me that the order of the Court 
below is wrong and therefore must be set 
aside. The appellant to get his costs, in this 
Court, the costs inourred in the Courb 
below will be costs in the cause. 

Shah, J,:—J agree. I am satisfied that 
the evidence on bhe present reoord is 
insufficient ^o justify the inference that 
defendant No. 1 was about to dispose of a 
part of his property with intent to obstruct 
or delay the execution of any dooree that 
may be passed in the suit against him. 
The value of the properties whioh are 
agreed to be sold after bhe filing of the suib 
bears a small proportion to the total value 
of his assets ; and in dealing with the 
property in that manner it oannob be said 
that he intended to obstruot cr delay the 
exeoution of bhe dooree that may be 
passed against him. His dealing with 
the property in 1898 has praotioally no 
bearing upon bhe question at issue and the 
alienation in 19I6also has.if at all, aromofce 
bearing upon it. I may, however, add 
that though the facts now proved are 
sufficient to justify an inference as to his 
fcenfcion to defeat or delay the plaintiffs’ 
aim, if he proposes hereafter bo deal with 


any part of his property in suoh manner 
as would require the consideration of the 
question as to whether he does so with 
intent to obstruct or delay the execution of 
the decree that may be passed against him, 
these faobs will not be exoluded from con¬ 
sideration. All that we decide now is that 
the alienations so far as they have proceed¬ 
ed do nob justify bhe inference as to bhe 
intention of defendant No. 1, whioh is 
riecossarv to invite the application of 
rule 5, Order 38, Civil Procedure Code. 

Order set aside. 

" 1 — —■ . ■ • 
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IMacleod, o.j. and Shah, j. 

Dinanath Sander aji Rzvtc —Aooused- 
Appellant 

v. 

Emperor —Respondent. 

Criminal Appeal No. 401 of 1920, decid¬ 
ed on 20bh Ootober. 1920, from the judg¬ 
ment of the S. J., Thana. 

Evidence Act, 8. 27— Inductmmt. 

Where the aoouaed told the Magistrate that be 
had been told to tell the truth by a Saheb who 
told him to tell the truth and he would bo released, 

Arid that the confession was made under an 
inducement. [P.71, C . J.] 

Jinnah, K. A. Padkye and E. Thakorc 
for Appellant. 

*S. S Patkar —for the Crown. 

Macleod, 0. J. :—The aoous^d was 
ohareed with the offenoe of murder before 
the Sessions Judgs of Thaoa sitting with a 
Jury. There was an unanimous verdict 
of guilty under section 302, Indian Penal 
Code, and bhe accused was sentenced bo 
transportation for life. In appeal it has 
been contended that the confession should 
not have been admitted in evidence and 
placed before the Jury, as it was not 
relevant under 9eotion 24 of bhe Iudian 
Evidenoo Aob. If the oonfession itself had 
been free of all defeots, and then in the 
Sessions Courb had been rebraoted and the 
aooused had made allegations that the 
oonfession had been made under induce 
menb, then it would be a queBbion for bhe 
Courb to consider whether or not the 
oonfession was relevant; and it seems as 
if the learned Judge in directing the Jury 
had considered himself free to oonsider 




whether the oonfession was relevant under 
seotion 24 of the Indian Evidence Act. 
But on reading the confession, it appears 
that the aooused told the Magistrate that 
he had been told to tell the truth by the 
Saheb who told him to tell the truth and 
he would be released. Obviously, then, the 
aooused told the Magistrate that he was 
making a confession under an inducement, 
and it was quite useless for the Magistrate 
to continue further to record the confession. 
It does not matter whether as a matter of 
fact the Police Superintendent had told 
the aooused that he would be released if 
he told the truth. It is rather diffioult 
bo believe that any Polioe Superintendent 
would have been so foolish as to tell the 
accused that. But once the aooused had 
told the Magistrate that he was making 
the confession under inducement it was no 
use whatever continuing to record the 
oonfession. Therefore we shall have to con¬ 
sider thereoordas if the oonfession had 
never been made. No doubb the Jury in com¬ 
ing to the conclusion they did, under the 
direction of the Sessions Judge, took the 
oonfession into consideration and weighed 
it with the rest of the evidence, and io is 
impossible to say whether, supposing that 
the oonfession had never been placed 
before them, they would have oonviobed 
the aooused on the rest of the evidenoe. 
It would be open for us to consider the 
evidenoe aparb from the oonfession and see 
whether it would be sufficient to support 
the oonviotion. But in a oase like this that 
is an extremely diffioult course for the Court 
to pursue beoause no doubb we have read 
the record and it is almost impossible for 
us to exclude all consideration of the 
confession from our minds while looking 
at the rest of the evidence. Undoubtedly 
there is a considerable body of evidence 
aparb from the oonfession whioh the Jury 
might or might not believe, though speaking 
for myself I should find it extremely 
diffioult to be able to oome to a conclusion 
on that evidenoe with regard to the guilt 
or innooenca of the aooused. I think the 
best course to pui3ue is bo set aside the 
oonviotion and direct a retrial. 

Shah J.:—I agree. 

Retrial ordered, 
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Macleod, c. j., Pratt and 
Fawoett, jj. 

JagannathVasudeo 1 Pandit, Party No, 3. 
In re, 

Civil Application No. 757 of 1920, deci¬ 
ded on 17bh January, 1921. 

(a> Civil P. C,, 8, 35 — Costs, 

A Court ought to give the suacessful party suoh 
ooetfl as are neoeseary to enable him to place hie 
oase properly before the Courts [P. 72, C. 1.] 

(b) Bombay Revenue Jurisdiction Act (X of 
1876), 8. 12 —S 12 gives jurisdiction according 
to what rules cost of reference should le taxed — 
Meaning of ‘ in each case ’. 

The last paragraph ol S. 12 gives the High 
Court the jurisdiction not ooly to say whioh of the 
parties should bear the oosts of the reference, but 
also aooording to what rules the 003ts of the 
referenoe should be taxed and the words in each 
case ’ imply the jurisdiction of the High Court to 
give speoial directions in eaoh oase. [P. 72, 0. 1.] 

S. R , Bakhale —for Applicant Party No. 3 

G. S. Rao and J , G. Rele —for Party 
Nos. 1 and 2. 

Macleod, C. J.:—Seotion 12 of the 
Bombay Revenue Jurisdiction Aot Xof 1876, 
under whioh the case was referred for the 
deoision of the High Court, especially 
provides that the costs (if any) consequent 
on any suoh reference should be dealt 
with as bbe High Court in eaoh case 
directs. That appears to me to take 
the question of how the oosts are to be 
dealt with in each oase outside any 
general rules which may have been provided 
with regard to the dealing with costs or 
taxation of oosts. 

It has been argued that as this was an 
appellate side matter, the oosts should be 
taxed under seotion 7 of the Legal Practi¬ 
tioners Act I of 1846, which would only give 
the winning party one-fourth of the costs 
which would have been incurred if this 
matter had been a regular suit decided 
on its merits. Even then, it is not 
quite clear whether this oase could 
come within the words of section 7 of 
Aot I of 1846. Certainly that seotion 
was not intended to provide for references 
of a peouliar nature, as this referenoe is, 
and it was really intended, in my opinion, 
to provide for all other oises arising within 
the trial of regular suits. 
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Then rule 65 of the Appellate Side Rules 
seems fco make this clear, because the High 
Court laid down rules for the amount of 
cost to be awarded in particular matters, 
whioh, on the argument of Mr. Rele, would 
have come within section 7 of Aot I of 
1846. However, all that argument appears 
fio me to be outside the question, because 
the final paragraph of section 12 of the 
Bombay Revenue Jurisdiction Aot seems 
to me to give this Court absolute power 
not only to deal with costs by directing as 
fco who should pay them, but also by giving 
directions as to how those costs should be 
ascertained. 

Then we have been referred to the 
decision in BaiMeherbai v.MaQanchandd ). 
But there the only question was 
whether the basis of taxation should be the 
amount for whioh the suit was valued for 
the purposes of the Court Fees Act, or on 
the amount of thetrue value of the property. 
Sbill Sir Lawrenoe Jenkins said : 

“The priDoipIe and rale of taxation ought (in our 
opinion) aa far aa possible to bo euoh aa to secure 
that the suooeaaful party should recover from hia 
opponent auoh ooata aaare necessary to enable him 
to place hia oase properly before the Court, and 
this can beat be secured by adopting the aotual 
value aa the basis of taxation. ” 

Considering, therefore, as I do, that 
there is no rule whioh binds us in directing 
in fchi8oa8e as to ’how the oosts should be 
ascertained, the principle laid down in that 
oase seems to me to be a proper one. We 
oughb to give the successful party such 
006 t 8 as were neoossary to enable him 
fco place his oase properly before the 
Court. Undoubtedly this was an impor¬ 
tant oase. Property of a very large value 
was ab stake, some of the opposing 
parbies thought it advisable to instruob 
solicitors, and all parbies appeared by 
counsel, while it is beyond doubb, 

fcbab the rules of taxation on the 

Appellate Side do not enable the 

recover the costs 
whioh had bo bo inourred in properly 

preparing his oase and instructing counsel 
to appear before the Courb. I think, 
therefore, that all ooata of the Reference 
No. 3 of 1920, as also those of Civil 
Application No. 388 of 1920, should be 
taxed on tbe scale allowed on the Original 
Side. Eaob party to bear his own costs 
of both these Civil Applications Nos. 727 
and 758 of 1920. 


Pratt, J,:—The Bombay Revenue 
Jurisdiction Aot X of 1876 takes away the 
jurisdiction of Civil Courts with regard bo 
oerbain suits, Under seotion 12, the 
Government has power fco refer a question 
that would arise on any such excluded suit 
for the decision of the High Court. This 
in etfeob restores to this extenb the 
jurisdiction of the Courb. The question 
referred would, therefore, be deoided in the 
same jurisdiction in whioh the suit would 
be tried. 

Now the question deoided in this 
Reference, t. e., the right of the adopted 
son fco suooeed as dependent on the validity 
of the Summary Settlement, was one 
whioh, bub for the Bombay Revenue 
Jurisdiction Aot, would have been deoided 
in a suit in a mofussil Courb, and would 
have come bo this Courb, in appeal in its 
appellate jurisdiction. The reference, 
therefore, seems bo me fco be one under 
the appellate jurisdiction of this Courb. It 
was in faob so presented, and in the 
absence of any directions by the Court, I 
think, the Taxing Master was right in 
taxing all the oosts of the Reference 
according bo the rules on the Appellate 
Side of this Court. But the very wide 
powers given bo this Courb by the last 
paragraph of section 12 of the Bombay 
Revenue Jurisdiction Aot do, I think, give 
us the jurisdiction not only to say whioh 
of the parbies should bear the oosts of the 
reference, bub also aooording bo what rules 
the costs of the reference should be taxed. 
That paragraph is as follows: — 

“The oosts (if any) oonseqaenton suoh reference 
shall be dealt with as the High Court in eaob oase 
direots, M 

The words "in each oase" seam fco me 
fco imply the jurisdiction of this Court bo 
give special directions in each oase. I 
think this is a oase in whioh such special 
directions should be given. The 
Government briof was prepared by the 
Government Solicitor. Some of the parties 
employed solicitors. All employed counsel. 
Taxation on the Original Side would more 
nearly cover oo9ts properly incurred. I, 
therefore, agree in the order proposed by 
my Lord, the Obiof Justice. 

Fawcett, J.:—I agree and have nothing 
fco add. 

Order accordingly . 


(1) (1905) 39 Bom, 339 = 7 Bom. L.R. 131 . 
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Macleod, c.j. and Shah, j. 


QKund'inmzl Doiolo.tram —Defendant-Ap¬ 
plicant 

v. 

Lakhmichand Ghhogmal —Plaintiff-Op¬ 
posite Parby. 


Civil Extraordinary Application No. 
273 of 1920, decided on 16bh February, 
1921, against an order of the Small Cause 
Court J., Bombay. 


Bombay Rent (War Restriction) Act (II of 1918). 
8. 9— Portion of premises demised required by 
landlord for his oton use—Tenant offering to giw 
up a part under a compromise-Court can enforce 
the compromise. 

In a gait foe ejeotment by landlord of his tenant 
if he establishes chat he eeqaiees only a portion of 
the premises for his own nee, whioh portion oan 
be severed and the tenant ie willing to give ap, 
under a compromise arrived at daring the pend- 
- snoy of the saifc the Ooaet oan order the tenant 
to give up aaoh a portioa oaly. [P, 73, 0. 1.) 


Dhirajlal Thakore and Ratanlal Ran- 
choddas —for Applicant. * 

Thomzs String mm, and G t S . Mulgaon- 
kar —for Opposite Parby, 

Macleod, C. J. :—The plaintiff filed an 
ajeotmenb suit in the Small Causes Court 
against bhe defendant in April 1920. 
Before the decree was passed a compromise 
was arrived at that the defendant was bo 
plaoe a big room out of the premises in his 
occupation at the disposal of bhe plaintiff 
in order to accommodate the plaintiff’s 
mother. The terms of the compromise 
were not carried oub with bhe result that 
the plaintiff had to file a fresh suit. The 
Judge found that bhe plainbiff reasonably 
required for his own use at least two rooms. 
The premises occupied by bhe defendant 
contained five rooms. As bhe learned 
Judge thought it was nob open bo him to 
sever the tenancy, he gave the plaintiff a 
decree for possession of the whole of the 
premises. This is rather an important 
question, therefore we granted a rule so 
that it could be decided whether the Judge 
was right in bhe view he took. 

We think there was no valid objection, 
and no authority has been oited in favour 
of it, to the benanoy being severed, provided 
the tenant was willing to occupy the 
remainder of the premises after giving up 
what it had been decided the plaintiff 
reasonably required for his own use, so 
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that the rule musb be made absolute, the 
decree set aside, and the case remanded to 
the Small Causes Court for the learned 
Jedge to resume the hearing of the case 
from the point where he left off. As the 
Judge has found that bhe plaintiff 
reasonably required two rooms for his own 
use, ib is left for him now to decide whioh 
two rooms should now be given up by the 
defendant. The Judge will have to appor¬ 
tion the rent between the parties. Costs 
of the application will be costs in the suit. 

Shah, J.:—I agree. 

Order accordingly. 
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Macleod, o.j. and Shah, j. 

Vishvanath Gancsh Jav&ekar —Plaintiff- 
Appellant 

v. 

G.I.P-Railway —Defendant-lies pondenfe. 

Second Appeal No. 235 of 1920, decided 
on 2nd Maroh, 1921, from bhe decree of the 
Asst. J., Khandesh, in Appeal No. 300 of 
1918. 


m Railways Act (1890), Ss. 4 1 and 42—8. 42 
applies to carriage of goods as well as human 
beings. 

8. 42 deals not only with goods traffio and the 
rates oharged to traders bat aloe with the traffio 
by the carriage of hamao beings, and therefore 
uodfcr S. 41 the question as to the legality of the 
reservation of a compartment for a oertain olass of 
passengers ig outside the soope of the jariediotion 
of th9 civil Courts. 42 All, 327, Dissented from ; 7 
8.L R. 42, Appr. [P. 76, 0. 1 ; P. 76 f C. 2 ; P. 77, 
O. 1.] 

P. V. Kane —for Appellant*. 

Thomas Strangman for Little & Go .—for 
Respondent. 


Macleod, C. J. :—The plaintiff in this 
case is a pleader residing at Dhulia. 

Oq the 2nd March, 1917, he book a third 
class ticket for Bhusawal at the Dhulia 
Station. He took his seat naturally, so 
the plaint says, in the third olass compart¬ 
ment reserved for Europeans and Anglo- 
Indians of the railway train which was to 
start from Dhulia on the same evening. 
The Station Master thereafter illegally 
asked the plaintiff to quit the carriage on 
the ground that the said compartment was 
reserved by the Railway Company for 
Europeans and Anglo-Indians. The plain¬ 
tiff, thereupon, in order to avoid distur¬ 
bance, reluctantly gob out o! the carriage 
and took his seat in another compartment. 
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He then filed this suit to recover from the 
defendant Railway Company Rs. 5 as 
damages and for a perpetual injunction 
restraining the Railway Company from 
preventing the plaintiff from entering a 
oompartment of a railway oarriage reser¬ 
ved for Europeans and Anglo-Indians. 
The defendant Company by its written 
statement contended that the suit was not 
maintainable and that the Court had no 
jurisdiction to entertain it. The Company 
admitted the oontents of the first olause of 
para 1 to the plaint to be substantially 
oorreob, but alleged that the plaintiff was 
in the compartment with two other com¬ 
panions and denied the plaintiff's allegation 
that he took his seat naturally in the 
oompartment. The Company further 
alleged that the plaintiff intentionally 
entered the compartment well knowing 
that he had no right to go there and with 
the desire that the railway officials would 
remove him so as to enable him to bring 
the suit. 

The first issue was, whether the ques¬ 
tion of the defendant Railway Company’s 
righb to reserve a separate compartment 
for Europeans and Anglo-Indians could 
be tried by the Court, The seoond iesue 
was, vhether the jurisdiction of jhe Court 
was barred under eaction 41 of the Indian 
Railways Aot, 1890. The learned trial 
Judge found the first issue in the negative, 
the seoond issue, in the affirmative, and 
dismissed the suit. In appeal the decree 
of the lower Court was confirmed. 

It will be seen that the only issue in the 
lower appellate Court was the issue of 
jurisdiction. The defendant contended 
that seotion 41 of the Aot did apply. That 
section says :— 

“ Ersopt as provided in this Aot, no suit shall 
be instituted or proceeding taken lor anything done 
or any omission made by a railway administration 
in violation or oontravontion of any provision of 
this Chapter or of any order made thereunder by 
the Commissioners or by a High Court,” 

The following sections in Chapter V are 
headed " Traffio Facilities.” 

Under section 42 (1) :— 

“ Every railway administration shall, aooocdiog 
to its powers, afford all reasonable facilities for 
the receiving, forwarding and delivering ol traffio 
upon and from the several railways belonging to 
or worked by it and for the return of rolling. 
Btook.” 

Under seotion 42 (2) :— 

“ A railway administration shall not make or 
give any undue or unreasonable preference or 


advantage to or in favonr of any partioular person 
or railway administration, or any partionlar 
description of traffic, in any respect whatsoever; 
or eubj^ot any particular person or railway 
administration or any partioular description of 
traffic to any undue or unreasonable prejudioe or 
disadvantage in any reepeot whatsoever.*' 

The defendant Company contended that 
if the plaintiff had any grievance at all it 
was on aooounb ot undue or unreasonable 
preference or advantage being given to a 
particular olass of persons and in that oase 
the plaintiff’s only remedy was to apply to 
the Governor General in Council to refer 
the oase bo the Commissioners appointed 
by the Aot under seotion 3G. It would 
certainly seem dear that the Railway 
Company by reserving a compartment for 
bhe use of any European or Anglo Indian 
who might wish to travel by that train 
would be giving a preference or advantage 
to such persons, and if that advantage or 
preference oould be considered undue or 
unreasonable, then it would be contrary to 
bhe powers given to the railway adminis¬ 
tration. Then the provisions of seotion 41 
oome into operation and bhe jurisdiction of 
the Court to try that question is barred. 

The appellant’s pleader endeavoured bo 
geb out of that difficulty by arguing that 
seotion 42 (1) has nobbing whatever to do 
with passenger traffic. It only deals with 
the traffic consisting of the oarriage of 
animals and goods because bhe words 
‘ receiving, forwarding, and delivering of 
braffio” are nob words which can or ought to 
be applied to human beings. 

However if we turn to section 3, the 
berm traffio’ iuolude9 rolling stook of 
every description—passengers, as well as 
animals and goods. Therefore seotion 42 
clearly deals with tbeoarriage of passengers. 
It would appear from the deoision in 
Emperor v. Brtjbasi Lai (l) thab the 
learned Judges were of opinion thab 
sections 42 and 43 of bhe Aot have no 
application to bhe case of the reservation 
of a partioular oarriage for the use of any 
particular olass of the travelling public. 
Thab, however, was a criminal oase in 
which the accused was charged with 
having wilfully entered a third olass 
compartment which was reserved by tho 
railway authorities for Europeans and 
Anglo-Indians only. The aooused was 
convicted under seotion 109 of the Indian 


(1) (1930)42 All. 327-55 I.O. 342-19 A ,L.J. 
254. 
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Bailwavs Aob. There the question which 
is now before us did not arise although in 
the argument a point was taken that suoh 
a reservation was a “ preference ” forbidden 
jby seotions 42 and 43 of the Act. Mr, 
Justice Walsb in his judgment says : “ In 
our view this contention is hardly worthy 
of nobioe. The seotions referred bo belong 
to a ohaoter of the Aob which deals with 
goods traffic and rates charged upon traders, 
and a special tribuaal is appointed for the 
decision of the questions thereunder. ” 
Piggott, J., abpage 333 says “ As regards 
the argument addressed to us based upon 
the wording of saotion 42 (2) of the same 
Act, I think it is to be noted that this 
seotion occurs in a chapter specially 
devoted to the question of the duties 
imposed upon railway companies and the 
nature of the control to be exercised over 
suoh companies by the Government 
of the oountry.” As I have pointed out, 

' with all due respect, it does seem that 
seotion 42 deals nob only with goods traffic 
and the rates charged bo traders bub also 
with the traffic by the oarriage of human 
beings. I may also point out that the 
word “rate” which is used in section 42 
is defined in seotion 3 as including any 
/are charged or payment made for any 
passenger, animals or goods The argu¬ 
ment, therefore, that section 42 does nob 
apply to the reservation by the railway 
authorities of a oomparbmenb for a 
•particular olass of passengers must fail. 

This question was direotly in point in 
Mathradas v. Secretary of State (2>. The 
foots were exaotly similar except that in 
that case the plaintiff had to be removed 
from the oarriage. At page 45 appears the 
■following passage : 

" We have no doubt; that the learned Judge was 
'perfectly right in holding seotion 41 to be a bar 
to any consideration by him of the question 
whether the reservation of the seoond olass 
•carriage for Europeans was or was not undue or 
unreasonable preference under seotion 42 of 
the Railways Act IX of 1890. The Railway 
Company as carriers of passengers would no donbt 
have been at liberty to set apart whatever 
accommodation they might ohoose for the oarriage 
of the various olasses of their passengers apart 
from limitation imposed by 8tatute...It is dearly 
•..not open to this Qonrt either in its jurisdiction 
as a Distriot or a High Court in view of the above 
provisions contained in sections 26 to 41 of the 
Chapter to oonsider or express any opinion what¬ 
ever on the question whether there has been any 
Undue or unreasonable preference within the 

(2) (1913) 7 S.L.R, 42 — 21 1.0, 499. 


meaning of seotion 42 of Chapter V of the 
Railways Aot IX of 1890.” 

The only other point argued for bhe 
appellant is that this reservation of a com¬ 
partment by bhe Railway oon^pany 
could not be considered as an act of 
undue or unreasonable preference, beoause 
it was nob reserved for any particular 
passengers but only reserved for the 
benefit of any European or Anglo-Indian 
who might happen bo be travelling or 
might want to travel by that tran- 
from soma intermediate station. A refeir 
enoe has been made to sections 64, 
67 and 69. Undoubtedly under sec¬ 
tion 64 the oompany is given express 
power bo reserve in every train carry¬ 
ing passengers one compartment) at least 
for bhe exclusive use of females. Bub 
further the company has power to reserve 
accommodation for the use of particular 
passengers. Beoause under section 109, 
a passenger having entered a comp&rtmenb 
whioh is so reserved may be punished with 
a fine, and unless it can be said that the 
oompany has no power to reserve 
accommodation for such passengers as have 
already informed bhe oompany that they 
wish to travel by a particular train, then 
it must follow that bhe oompany have the 
power to reserve accommodation for a 
particular olass of passengers who may 
want bo travel on bhe line. The only 
question would be whether suoh reservation 
was an undue or unreasonable preference 
or advantage in favour of a particular class. 
It seems Co me, therefore, perfectly clear 
that bhe decisions of the lower Courts on 
the issue with regard to jurisdiction were 
oorreob and that the plaintiff’s suit must 
fail. 

The appeal is dismissed with costs. 

Shah, J.:—I desire to state briefly bhe 
grounds upon whioh, I think, bhe jurisdiction 
of the civil Courts is ousted in this oase. 
The plaintiff filed this suit to recover Rs. 5 
as damages and for an injunction against 
the Railway Company on the ground that 
he was illegally asked by the Railway 
Company to leave the compartment, which 
was reserved for Europeans and Anglo- 
Indians, and whioh, he alleged, he bad law¬ 
fully entered. His main complaint in the 
suib was that the Railway Company had 
no legal right to reserve the compartment 
in the manner in whioh it had been reserved 
on that particular oooasion. 

It is common ground that there is no rule 
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framedund-ar seotion 47 of th8 Indian Rail¬ 
ways Act, entitling the Railway Company 
fio reserve the oompartment in that manner. 
If there had been such a rule there would 
have been no question as to the legality of 
theaob of thaRailway Company in reserving 
the oompartmenft. In the absence of any 
suoh rule, bhe question as to whether the 
Railway Company has any power to reserve 
a oompartmeot for the advantage of any 
particular class of passengers would 
necessarily arise. It appears from the 
provisions of section 41 of the Indian 
Railways Act that the jurisdiction of the 
Civil Courts is ousted where the act or 
omission the railway administration in 
question is 3aid to be in violation or 
contravention of any provision of Chapter 
V of the Aob In the Chapter under the 
sub-headiDg ''Traffic Facilities”, by sec¬ 
tion 42 (2) ib is provided that: 

“A railway administration shall not make or 
give any undue or unreasonable preference or 
advantage to or in favour of any particular person 
or railway administration, or any particular 
description of traffic, in any respeot whatsoever, or 
eubjeot any particular person or railway adminis¬ 
tration or any partioular description of traffic to 
any undue or unreasonable prejudice ot 
disadvantage in any respect whatsoever.” 

Under the definition of the word "traffic” 
“passenger traffic” is included; and 
according bo the grammatical and plain 
meaning of the words used, it seems to me 
that 3eotion 42 (2) clearly lays down a 
limibabion upon the general powers of the 
• railway administration, and requires the 
administration not bo show any suoh 
unreasonable or undue preference as is 
referred to in thab sub-aeobion. 

The principal question in this suit in 
substance 13 whether in reserving the 
oomparfcment in the manner in whioh ib 
was reserved, bhe railway administration 
showed any undue or unreasonable prefer¬ 
ence oradvantage to any particular descrip¬ 
tion of passenger fcraffio. That is a question 
in reepaot of whioh, the provisions of this 
Chapter of the Indian Railways Aob 
show that the proper remedy for the 
person aggrieved is to apply to the 
Governor General in Counoil, who oan 
refer the oomplaint to the Railway 
Commission as provided in that Chapter. 

It has been argued on bebalf of the 
plaintiff*appellant here in the hope of saving 
this suit that section 42 does not apply to 
passenger traffic. It seems to me that 
that agrument cannot be allowed. Bub- 


section (2) of section 42 lays down, in my 
opinion, a limitation in the interests of the 
publio at large upon the powers of the 
railway administration ; and ib would not 
be right to restriob the Boope of that 
limitation unless ib were clearly justified 
by the words of the seotion. In Emperor 
v Bnjbasi Lai (1) ib is suggested that- 
seotion 42 would not apply to Buoh re¬ 
servation for controlling the passenger 
traffio. But after a careful consideration 
of the arguments advanced in this oase 
and of the provisions of the Act I am 
unabletoaooepttheview. It isnotjustified 
by the definition of the word " traffio " as 
used in the Aob, and it mayinvolve anundue • 
restriction of bhe proper soope of the 
limitation contained in sub-section (2) upon 
the powers of the railway administration. 

In this case the question which the 
plaintiff seeks to raise is whether the 
railway administration had power to show 
any preference for a partioular class of 
passengers. It is bis oase that the pre¬ 
ference shown to Europeans and Acglo- 
Indians was either undue or unreasonable- 
and that there was a corresponding, 
prejudice or disadvantage to him and other 
passengers. That is a question, in respeot 
of whioh the jurisdiction of the ordinary 
Civil Courts is taken away by the Act, and 
I express no opinion whatever as to the 
merits of that question. If the plaintiff 
really thinks that in reserving the compart¬ 
ment for 1 Europeans and Anglo-Indians ' 
an undue or unreasonable preference or 
advantage was given bo a class of passengers, 
his proper remedy is, as I have stated, to 
apply to the Governor-General in Council 
in order that the oomplaint may be dealt 
with by the Commissioners under the 
Chapter. 

The further question as to the power of 
the railway authorities to call upon the 
plaintiff to leave the compartment, whioh, 
according to him, he had lawfully entered, 
arises in the suit. This question really 
depeuds upon the other question whether 
the Railway administration had power to 
reserve the oompartment. If the reserva¬ 
tion was legal, undoubtedly the order to 
leave the oompartment was legal. If, on 
the other hand, the railway administration 
bad no legal power to reserve the oompart¬ 
ment, the order by the railway authorities 
to the plaintiff to leave the oompartment 
would nob be legal. As I have pointed | 
out, the question as to the legality of the I 
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, reservation is outside the soope of the 
' jurisdiction of the Civil CourtB. It follows 
that the question whether the railway 
administration aofced within its legal rights 
in asking the plaintiff to leave the oomparb- 
ment also must be taken to fall outside the 
jurisdiction of the Civil Courts. 

I may add that where any such conflict 
between any member of the travelling 
public and the railway administration 
arises, as in the present case, it is desirable 
for the railway administration, apart from 
the remedy which a particular individual 
may have under Chapter V, to have proper 
ruleB under section 47 with a view to put 
an end to the possibility of any difference 
arising between the administration and the 
publio as to its legal powers. I agree that 
the appeal should be dismissed with 
costs. 

Appeal dismissed . 

A I R. 1921 Bombay 77. 

Macleod, c.j. and Shah, j, 

Shivalingappa Satvirappa —Plaintiff- 

Appellant 

v. 

SatyavaLaxmanand ethers —Defendants- 
Respondents. 

First Appeal No. 45 of 1916, decided on 
17th November, 1920, from the decree of 
the Asst. J., Belgaum, in Suit No. 400 of 
1913. 

Adverse possession— Tenants-in-common — To 
constitute adverse posseaafon by one tenant-in 
common thete mutt be ouster of the other—Ouster 
may be presumed /rom sole possession of one 
tenant Jot longtime. 

To ooDstitnte an adverse possession as between 
tenants in-ccmmon there xnnet be an ezolusion or 
an ouster. (29 Bom. 300, Bel. on.) Bole posses¬ 
sion by one teDant-in oommon continuously fora 
long period without any claim or demand by any 
person claiming under the other tenant-in-common 
is evidence from whioh an actual ouster of the 
other tenantsin-oommon may be presumed. It 
does not lollow, therefore that as soon aB a 
receipt ol all the profits by one tenant-in-oommon 
commences, time is running adversely against the 
other tenant. It is only after a continuous 
enjoyment by one tenant-in oommon tbat a 
presumption might arise tbat he has denied the 
right of the other teDant-in-oommon to enjoy 
together with him the property. [P. 78, 0. 1,] 

Nadkarni and B. G. Modak —for Appel¬ 
lant!. 

Jinnah and Nilkanth Atmaram —for 

_ " * • 

Respondents, 


Macleod, C. J.:—The plaintiff sued to 

recover by partition half a share in the 
lands specified in the plaint. Admittedly 
those lands were originally held by one 
NaikanDa who appears at the head of the 
pedigree at p. 3 [the pedigree referred to is 
given below.] 
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There were two branches that of Dod- 
Appaya and San-Appaya. The first defen¬ 
dant through whom the plaintiff olaims ie 
the daughter of Satyappa, the son of San- 
Appaya, who died in 1898. 

It was originally strenuously contended 
that thefamily wasstill joint,andthat there¬ 
fore, Dod-Appaya's branch succeeded by 
survivorship to the branch of San-Appaya 
on the death of Satyappa. But it has been 
proved beyond all doubt that before 
Satyappa died his branch was divided, and 
he was with regard to the plaint properties 
a tenant-in-oommon. The plaintiff's suit 
has been dismissed as barred by limitation. 
Bub the learned Judge has held the suit 
barred under Article 136 of the Indian 
Limitation Aot, whioh dearly does nob 
apply to this case, although possibly Arbiole- 
144 might. The present respondents Nos. 7 
to 11 were mortgagees from the members’ 
of Dod-Appaya's branoh. The argument in 
their favour seems to be this, that they 
were given possession by their mortgagors 
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of tbe whole of the lands, and that there¬ 
fore, they held adversely against Satyappa, 
and after his death against his daughter 
Satyava, so that if they had been in posses¬ 
sion for twelve years, they would aoquire 
good title as mortgagees not only to the 
interest of Dod-Appaya, but also to the 
interests of the other branch as well. 
The learned Judge appears to us to have 
failed to realize wbat is the position of a 
oo-tenant-in-oommon, if he is out of 
possession. It does not follow that because 
he is out of possession time immediately 
begins to run against him ; in other words, 
it does not follow that beoause one of 
two tenants-in-oommon is in possession 
that be is holding adversely to the obher 
tenant in-oommon. There must be evi¬ 
dence of ouster, that is to say, the evidence 
of a denial by the tenant in possession of 
the rigbb of the tenant who is out 
of possession to share in the profits of the 
property. As stated in G any ad heir v. 
Parashram (1), to constitute an adverse 
J possession as between tenants-in-oommon 
there must be an exclusion or an ouster.” 
Sole possession by one tenant-in-oommon 
continuously for a long period wibhout 
any claim or demand by any person 
claiming under tbe other tenanb-in-commoo 
18 evidence from which an actual ouster of 
the other teoants-in-common may be 
presumed. It does nob follow, therefore, 
that as soon as a reoeipt of all the profits 
by one tenant-in-oommon commences, 
time is running adversely against the 
other tenant. It is only after a continuous 
enjoyment by one tenant-in-oommon that 
a presumption might arise thab he has 
denied the right of the other tenant in- 

oommon bo enjoy together with him the 
-property. 

Now in this case we have the fact thab 
after Sabyappa’s death a suit was brought 
on behalf of Satyava, who was then a 
minor, for possession of her father’s share. 
Why she was not given possession is not 
very dear, bub she was awarded a decree 
against Dod Appaya’s branoh for her share 
of mesne profib3. One of the mortgagees 
was also a party bo that suit. The Oourb 
said thab the plaintiff should recover 
possession Of her father’s half share in the 
lands mentioned by the Revision Survey 
Numbers and future mesne profits in 
respect of the said share by a properly 

U) (1905) 99 Bom. 800 - 7 Bom. L.B. 363. 


constituted partition suit. It would be 
very strange, therefore, if the plaintiff 
should now be held barred by limitation 
when suing for partition of these plaint 
properties, considering thab his vendor in 
1906 gob a deoree for mesne profits. The 
evidence with regard to the mortgagee’s 
possession is to our minds by no meanB 
dear, and oertainly there is nothing on 
the record to show that the mortgagees 
would have been in any betber position 
than their mortgagors who had nob been 
in possession for so long that a presumption 
would arise that they denied the right of 
Satyava tcshare in the profits. 

The deoree of tbe lower Court must be 
set aside. There must be a decree for 
partition as prayed, with an inquiry with 
regard to mesne profits with regard to 
three years before suit and future mesne 
profits according to the usual rule. Tbe 
plaintiff will be entitled to his costs 
throughout. 

Decree set aside. 


AIR. 1921 Bombay 78. 

Macleod, c j. and Fawoett, j. 

Sitaram Sadashiv Sapre —Plaintiff- 
Appellant 

v. 

Tukaram Daji Patil —Defendant Res¬ 
pondent. 

Second Appeal No. 528 of 1917, decided 
on 5th October 1920, from the deoision of 
the Assistant Judge of Sahara, in A ppeal 
No, 18 of 1916. 

(a) Bombiy Land Revenue Code, 8. 216— 
Grants in unalienated villager absolutely free or 
paying portion only of the revenue— S. 316 does 
not apply t) them. 

Io unaliooated villages there may be many oases 
of grants of oerkain fields by Government to be 
held on oertain terms either absolutely free from 
payment of revenue or merely on payment of a 
portion of the revenue. 8uoh lauds were not 
intended to be wrought within the purview of 
8 . 316. [P.79, 0. 3 ] 

Fawoett, J .—The ordinary oase to whioh ol. (b) 
of 8. 316 is applioable is one where there is an 
Inamdar who has been granted a definite share of 
partioular villago and who is accordingly entitled 
to a corresponding proportion of tbe revenue of the 
village, Government having the remainder. 
[P 80. C. 2.] 

(b) Bombay Land Revenue Code, S. 83—Courf 
can consider the particular usages in considering 
the limit of enhancement. 

In considering what is the limit of enhance¬ 
ment permissible to the landlord nndei 8.83 the 
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Court is entitled to take into consideration not 
only the genetil usage of the Distriot, bnt also 
what has been the particular usage in regard to 
the lands in Bait. [P. 80. C. 2 ] 

D. B . Manerikar for S. S. Patkar —for 
Appellant. 


Macleod, C.J.:—These are three appeals 
in suit filed by the plaintiff Inamdar to 
reoover possession of the plaint land from 
the defendant, or in the alternative for a 
deoree for enhancing the rent. The impor¬ 
tant issues were (1) does plaintiff prove 
that he is the owner of both Inami and 
Mirasi rights over land in suit ; (2) is defen¬ 
dant an annual tenant; and 15) is plaintiff 
enbitled to enhanced renb and at what rate. 
The trial Oourb found that the plaintiff was 
merely an Inamdar of the land in suit; 


that the defendant, was not an annual 
tenant, bub a Mirasdar not liable to evicbion 
so long as he paid the dues ; and that the 
plaintiff was entitled bo enhanoed renb at 
the rate of Rs. 12 annually in respeob of 
plaint land. The question whether the 
plaintiffs were Inamdara of the soil or 
merely grantees of the royal share of the 
revenue does not seem to have been 
disoussed, and it seems bo have been taken 
for granted that bhey were Inamdars of the 
soil. Otherwise if they had been grantees 
only of the royal share of the revenue, then 
they would only be entitled bo the assess¬ 
ment. The learned trial Judge was of 
opinion that the defendants and their 
predecessors had been paying dues bo the 
plaintiff which were nearly equal to the 
assessment or akar of the laud from 
anoienb times. Ib seem3 somewhat unfor¬ 
tunate bo use the word 'dues' which is a 
oolourless word, the useof which might lead 
to confusion, and ib has done so in this case 
as appears from the argumenb of the res¬ 
pondents' pleader. Then the learned Judge 
having come to the conclusion that the 
defendants and their ancestors had acquired 
permanent occupancy rights as Mirasdars 
by reason of the antiquity of their tenure 
and by the continuity of possession for a 
number of years without any break 
under the tenure the origin of which was 
nob traoeable, applied the provisions of sec¬ 
tion 83 of the Bombay Land Revenue Code 
and said : " Ib is a well established principle 
of law that an Inamdar is entitled bo 
enhance the dues or renb payable by a 
Mirasdar. It is also a well established 
principle that an Inamdar is entitled to get 
a fair and equitable enhanoed rent according 


to the oustom of the oountry and quality 
of the land from the defendants. Ib is a 
well-established oustom in this part of the 
country that the renb leviable on Miras 
lands may be enhanced up to the limit of 
half the gross produce of the land. This 
oustom is proved by the judgment, Exhi¬ 
bit 18, wherein qbher decisions of the Courts 
of this District on tho point are referred to.’’ 

In first appeal this decree was set aside on 
a preliminary objection that section 216 ib) 
of the Bombay Land Revenue Godeoperated 
as a bar to the plaintiff’s claim for enhanced 
rent or assessment until the next revision 
survey, following the decision of this High 
Court in Second Appeal No. 618 of 1911. 
That decision was confirmed in appeal on 
the ground that the previous deoision of 
the High Court covered the oase. Afterwards 
a very similar case oame for deoision before 
Sir John Heaton and myself, and it was then 
deoided that the plaintiff in that case, who 
was in very much the same position as the 
plaintiff in this case, that is to say, he was 
the Inamdar of partiouiar fields in an un-, 
alienated village, was not the owner of a* 
definite share of an unalienated village 
within the meaning of seotion 216 (6) of the 
Bombay Land Revenue Code, so that when 
ib was pointed out to me that this question 
had never really been considered in S. A . 
No. 618 of 7911. I granted the application 
for review of our deoision in these bbree 
appeals. The deoision in S. A. No. 618 
of 1911 was really based on a matter of 
prejudice, as the learned Judges thought 
that if an Inamdar who was merely holding 
certain fields in an unalienated village 
was allowed bo enhance the renb of the 
persons oooupying those fields, jealousy 
would arise as between those tenants and 
bheocoupaobs of the unalienated portions 
who were paying assessment to Govern¬ 
ment. Bub ib was never considered in that 
judgment whether the Inamdar of certain 
fields in an unalienated village was Inamdar 
of a definite share of the village within the 
meaning of section 216 (6), 

Now ib is common knowledge that in j 
unalienated villages there may be many | 
cases of grants of certain fields by j 
Government to be held on oerbain term© [ 
either absolutely free from payment of re- I 
venue or merely on payment of a portion of 
the revenue, and I do nob think that such 
lands were intended to be brought within 
the purview of seotion 216 of the Bombay 
Land Revenue Code, Clearly this is an 



80 Bombay 


8IATARAM V, TUKARAM (Maoleod, C.J.) 


1921 


unalienabed village to which the survey has 
been extended. It has not been found in 
this case whether the plaintiff was paying 
a portion of the assessment or none at all 
to Government. But with regard to tho 
relationship of the plaintiff bo the oooupants 
of his lands, that must be proved by 
evidenoe, and so far the evidence shows 
fchab the defendants and their ancestors had 
been in occupation for so long that the 
origin of their tenure was lo3b in antiquity. 
They are, therefore, permanent tenants 
owing to the presumption which arises 
under seotion 83 of the Bombay Land 
.Revenue Code and the only question is 
whether the plain biff is able to prove his 
right bo enhanoe what has previously been 
paid by the defendant for the privilege of 
holding those lands. 

If the defendants can prove thab they 
have been paying in past years a sum 
exactly equivalent to the assessment, then 
it would be open to the Court to hold that 
the defendants were paying assessment 
only, and must, therefore, be in the same 
position as oooupants of unalienated lands. 
If, on the obher hand, the amount paid by 
the defendants was only approximately 
close to the amoant which was paid for 
assessment by such oooupants, then it 
would be open to the Court to hold that 
the defendants had not indefeasible rights 
to continue to hold on paying what they 
had previously paid. Then would arise 
the question, plaintiffs having a righb to 
enhanoe, to what extent the enhancement 
of the rent can be made? That would 
depend entirely on evidenoe with regard 
to the usage or otherwise of this partioular 
District 1 . Therefore in all these three oases 
the decrees of this Court will be set aside, 
and also the decrees of the lower appellate 
Court, and the cases will be sent baok to 
be dealt with on their merits by the lower 
appellate Court. Costs costa in the 
appeal. 

Fawcett, J.: — I certainly think the 
application for review should be granted. 


I do not suppose that there is a single 
unalienated village in this Presidency 
whioh doesnot contain some alienated lands, 
and it would be absurd to suppose thab 
the Legislature intended the provisions of 
section 216 (6) of the Bombay Lind 
Revenue Code to apply in such oases. 
The ordinary case to whioh that olause 
is applicable is one where there is an 
Inamdar who has been granted a definite 
share (say h or J) of a parbioular village, 
and who is accordingly entitled to a 
corresponding proportion of the revenue 
of the village, Government having the 
remainder. I agree, therefore, that the 
ease must be remanded to the lower 
appellate Court. 

I would only add my personal opinion 
that, in considering what is the limit of 
enhancement permissible to the landlord 
under seotion 83 of the Bombay Land 
Revenue Code, the Court is entitled bo take 
into consideration nob only the general 
usage of the District, but also what has 
been the partioular usage in regard to the 
lands in suit. If, for instance, it is proved 
that the permanent tenant has only paid a 
very little more than the assessment of the 
land for a very long number of years, 
then, although there may be a general 
custom allowing an Inamdar to enhanoe 
up to the limit of half the gross produoe 
of the land, I should be inolined to say 
that that usage did not apply to the parti¬ 
cular lands in suit. These, however, are 
questions whioh the lower Court will have 
to consider, aud on whioh it is not neoes- 
sary boooma to auy definite conclusion at 
present. 

Decree set aside. 
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*A.IR. 1921 Bombay 81. 

Pratt,j . 

Ebrahimbhoy Pabaney Mills Co., Ltd .— 
Plaintiffs 

v. 

Hasan Momooji —Defendant. 

O.C.J. Suit No. 2957 of 1919, decided on 
30th July, 1920, 

* Evidence Act, 8. 92 —Contract in writing 
signed by partiespirtonally—Oral evidence to show 
that a party signed only on behalf of his principal 
is not admissible. 

Oral evidence is not admissible to show that a 
person who has signed a contract personally waB 
contracting only as an agent lor hie principal, (or 
the purpose of exonerating the contracting party 
lrom liability for that would be substituting a 
different agreement from that evidenced by the 
writing. Higgins v. Senior , (1841) 68 R.R. 884, 
Poll. ; 46 Cal. 663 (P.O.). Ref. [P, 81, C. 2.] 

Bahadurji and Thomas Strangman —for 
Plaintiffs- 

Jinnah and Campbell —for Defendant. 

Coltman —for Third Party. 

Pratt, J.:— The contract was signed by 
the defendant personally and jie is attempt¬ 
ing to lead oral evidence to Bhow that he 
was contracting as agent and that the 
name of his principal was disclosed at the 
time of the contract, 

I think the plaintiffs’ contention, that 
thiB evidence is inadmissible, is correct. 
Mr. Jinnah contends that the evidence of 
agenoy is de hors the contract and refers 
to seobions 231 and 233 of the Indian Con¬ 
tract Act. No doubt under these sections 
a principal not named in the contract may 
come forward and adopt the contract as his 
or per contra the other oontraoting party 
may elect to sue him although he is not 
named in the contraot. But these seotions 
in no way affeot the liability of the party 
who has signed the contraot. 

This distinction is clearly put in the 
ease of Higgins v. Senior (1). Baron Parke 
said :— 

"There ib do doubt, that where euch an agree¬ 
ment is made, it ib competent to ehow that one or 
both of the oontraoting parties were ageDtB for 
uther persons, and aoted as enoh agents in making 
the contraot. bo as to givethe benefit of the oontraot 
on the one hand to, and oharge with liability on the 
waliot, *uJ unnamed principals : and this, whether 
the agreement be or be not required to be in 
writing by the Statute of Frauds : and this 

(1; (1841)58 R.R. 884. 
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evidenoe in no way oondradiots the written agree¬ 
ment. It does not deny that it is binding on those 
whom, on the faoe of it. it purports to bind ; but 
shows that it also binds another, by reason that 
the aot of the agent in signing the agreement, in 
pursuanoe of his authority, is in law the aot of the 
prinoipal, 

But, on the othet hand, to allow evidenoe to be 
given that the party who appears on the faoe of the 
instrument to be personally a oontraoting party, is 
not suoh, would be to allow parol evidenoe to oon- 
tradiot the written agreement ; whioh cannot be 
done,” 

An Indian oase illustrating this rule is 
that of Venkatasubbiah Chetty v. Govinda - 
rajulu Natdu (2) where the plaintiffs sued 
two partners on a contraot executed by one 
of them. The Court held that oral evi¬ 
dence was admissible to show that the 
partner who did not sign was liable. The 
Court quoted with approval the following 
passages from Roscoe's ‘ Nisi Priua 
Evidence ' :— 

" In an aotion on a written oontraot between 
plaintiff and B, oral evidenoe is admissible, on be¬ 
half of the plaintiff to show that the oontraot was 
in fact, though not in form, made by B, as agent 
of the defendant; for the evidenoe tends not to 
disoharge B, but to oharge the dormant prinoipal: 
Wilson v. Bart (3) and it is admissible although 
B named his principal at the time he entered into 
the contraot.” 

This passage well explains the ground on 
whioh the evidence is admissible, namely, 
that it tends not to discharge the oon¬ 
traoting party but to oharge the dormant 
prinoipal. It is true that the judgment 
contains the following passage:— 

" In our opinion there is nothing in seotion 91 
or seotion 92 of the Indian Evidenoe Aot whioh is 
inconsistent with these deoisions. since a question 
as toiwho the contracting parties are is not in our 
opinion one of the 'terms of a oontraots’ within the 
meaning of these seotions.” 

This may seem at first sight to support 
Mr. Jinnah’s contention. Perhaps this 
statement of law is rather too wide. The 
identity of the contracting parties is not a 
term of the oontraot when given as evi¬ 
dence to establish a benefit or to enforce a 
liability not inconsistent with the oontraot, 
But such evidence is not admissible for 
the purpose of exonerating a oontraoting 
party from liability, for that would be 
substituting a different egreementfrom that 
evidenced by the writing. 

On the same principle the Privy Council 
have held recently in the case of Sadasuk 

(2) (1907) 81 Mad 46«18 M.L.J. 1. 

(3) (1817) 7 Taunt 296. 
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Janki Das v. Sir Kishan Pershad (4) that 
it is contrary to all the established 
rules, that in an aotion on a bill of 
exchange or promissory note against 
a person whose name properly appears as 
party to the instrument, it is open either 
by way of claim or defence to show that 
the signatory was in reality acting for an 
undisclosed principal. 

I, therefore, hold that the evidenoe is 
irrelevant and allow Mr. Bahadurji’s 
objection. 

Objection allowed. 

(4) (1918) 46 C%1. 663 =»50 I.C. ‘J16 = 91 Bom. 

L.B. 605 (P.0,). 


A I R. 1021 Bombay 82. 

Macleod, j. 

N. Roy and Go .—Plaintiffs 


v. 

Surana, Dalai & Co. —Defendants. 


O.C.J. Suit No. 1124 of 1917, deoided on 
25th March, 1919. 

Contract— Imoorter and Indentor — lmoorter 
buying on hi i, as will as hi s constituent's behalf — 
Importer mast make clear to constituent hi i 
liabilities under the contract. 

Aa importer may oonfiae himself to buying only 
against orders reoeived ; in which case he may 
undertake with the indentor to supply the goods 
if and when they arrive at the indent price, mak¬ 
ing bis own profit and oommission if agreed upon 
as well, or he may give his constituent's name to 
his vendor so that the latter has the option to 
establish privity of oontraot with the constituent 
by invoioing to, or drawing on, him when the 
importer only gets his oommissioD, and it is 
immaterial whether he gets it from both vendor 
and purohaaer or from one of them. But if the 
importer buys on his own aooount as well as for 
his constituents then it is neoossary for him to 
make it clear in his doaling with his oonstituentB 
what his liabilities are under his oontraots with 
them. If he does not take this preoaution it 
cannot rest with him to docide afterwards as the 
market falls or risos whether he shall deliver goods 
bought on his own aooount or goods whioh he 
says he has bought against a particular indent. 
(P. 86, 0. I.] 

Inverarity , Rang a and Mehta —for 
Plaintiffs. 

Desai and Taraporevalla —for Defen¬ 
dants. 


JudgmentThe plaintiffs sbabod in 
their plaint that, on the 16th June 1917, 
by a written indent they requested the 
defendants to order out fifteen tons Zinc 
Chloride 980 at .£105 per ton free Bombay 
Harbour from the defendants’ friends in 


England on oerbain terms and conditions 
mentioned in the indent. 

On the 25th June the defendants 
informed the plaintiffs that their order had 
been plaoed with their Manchester friends 
at plaintiffs’ limit. Under the indent 
shipment was to be as early as possible 
subject to shipping, 

On the 11th August the plaintiffs wrote 
asking whether the goods had been 
shipped. In September the defendants 
informed the plaintiffs that the goods were 
shipped and were expected to arrive in 
Bombay shortly. The plaintiffs wrote 
again on the 13bh and 17bh September 
asking for information regarding the arrival 
of the steamer and on the 26bh September 
they wrote asking for the invoioe of the 
goods. 

Thereafter they heard that the goods 
indented for or a great portion bhereof had 
arrived in Bombay by the SS. Ogilvie and 
SS. Keeling and that the defendants 
had entered into an agreement to sell the 
goodsto some obher merchant. Accordingly 
they submitted that the defendants were 
not entitled to sell the goods indented for 
by the plaintiffs and asked— 

(1) for delivery of all the goods whioh 
had arrived in Bombay in respeob of the 
plaintiffs' order : 

(2) for an injunction restraining the 
defendants from delivering the goods whioh 
had arrived either by the Ogilvie or the 
Keeling to any other person until the 
defendants’ order had been satisfied; 

(3) for an option, if the goods had been 
disposed of, either to claim damages or an 
account of profits. 

The plaint was admitted on the 4th 
October and on the same day a rule nisi 
was granted for an injunction as prayed 
for in the plaint. 

In bis affidavit in supporb of the rule 
Gbellabhai, a partner in the plaintiffs’ firm, 
stated that to the best of his belief his firm 
was the first to plaoe the first indent for 
Zinc Chloride with the defendants on the 
16bh June and that plaintiffs’ order was 
plaoed with Messrs. Service Reeve & Oo., 
the defendants’ Manchester friends. The 
SS Ogilvie had arrived about a week 
baok bringing ten tons Zinc Chloride 
bearing the defendants’ mark S. R. & Co. He 
was also informed that the defendants had 
received a oerbain quantity of Zinc Chloride 
per SS. Keeling and had agreed to sell 
ten tons bhereof to Messrs. Varjivandas, 
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Ohunilal & Co. at Rs. 125 per owt. (about 
£175 a ton) leaving aside the indenting 
merchants including the plaintiffs so as to 
seoure the profit. 

Himatlal, a partner in the defendants' 
firm, in his affidavit of the 6th Ostober, set 
out at length the case for the defendants 
which is praotioally the same as that set 
out in the written statement. 

1 In para 2 he details the oourse of business 
pursued between his firm and indentors. 
Toe indentors having given the offer for 
certain goods on the defendants’ printed 
indent form, the defendants communi¬ 
cated with their friends abroad to ascertain 
whether they could profitably purohase 
such goods. If they ascertained they could, 
they sent an acceptance of his offer to the 
indentor. The relationship between them¬ 
selves and the indentor was that of principal 
and principal and this was also the relation¬ 
ship between themselves and their friends 
abroad. The defendants sent their own 
invoices to the indentor. The shipping 
documents were made out in the defen¬ 
dants’ name and the drafts were drawn on 
and paid by the defendants. 

Before the 16th June the defendants 
had purchased twenty-five tons Zinc 
Chloride from Messrs. R Head Si Co. of 
Manchester on their own aaoount. After 
receiving the plaintiffs’ indent the defen¬ 
dants succeeded in booking ten more tons 
with R. Head & Co. and ten [tons with R. 
Reeve & Cc. of London. On the 25bh June 
they accepted the plaintiffs’ offer. They 
sold the remaining five tons, to arrive from 
S. Reeve & Co., to other merchants in 
Bombay. 

Seventeen and a half tons had arrived 
per SS. Keeling from R. Head Si Co. and 
ten tons per SS. Clan Ogilvie from S- 
Ree7e & Co. The seventeen and a half 
tons W3re on aocount of the bw3nty-five 
tons purchased by the defendants for 
themselves, before the 16th June. The 
defendants were ready and willing to 
deliver to the plaintiffs five tons Ex. SS. 
Clan Ogilvie when they oould ascertain 
the actual weight in each drum as their 
invoice from Messrs. S. Reeve & Co. only 
stated the gross weight of all the drums. 
The plaintiffs were given to understand in 
September that some of their goods were 
expected to arrive by the Clan Ogilvie. He 
admitted that ten tons Ex. SS. Keeling had 
been sold to Messrs. Varjivandas, Chuniial 
Si Co. On the 8th October, an order was 


made on the rule that the defendants should 
deliver what they admitted as belonging to 
the plaintiffs and should be at liberty to 
sell or deal with the rest of the goods as 
they pleased. 

Thereafter the plaintiffs took delivery of 
five tons Ex. SS. Clan Ogilvie. 

Toe following issues were raised by the 
defendants 

(1) Whether the suit wag maintainable as 
framed ? 

This was due to the fact that the 
plaintiffs' firm consisted of Ghellabhai 
Mansukhram and a family firm in which 
there were minors. That firm can be 
considered as one partner, so there was 
nothing in the point raised by the defen¬ 
dants. 

(2 Whether the plaintiff \ ware entitled to ful¬ 
filment of their contract from any other goods 
than those received under an order plaoed subse¬ 
quent to or pursuant to the indent of 16Lh June 
1917? 

(8) Whether the defendants ware not always 
ready and willing to fulfil their p«t of the 
oontraot out of the goods reoiived in respect of the 
plaintiff orders ? 

(4) Whether the defendants had disposed of the 
plaintiff*’ goods ag alleged ? 

(5) Whether the plaintiff \ were entitled to 
damages ? 

And the following issues ware raised by 
the plaintiffs:— 

(6i Whether the plaintiff* were not entitled to 
fifteen tons out of the cargo whioh arrived bv the 
B3. Keeling ? 

(7) Whether the 15 tons out of the first tweaty- 
fivs tons were not ordered by the defendants 
pursuant to the plaintiff*’ instruotions ? 

The only oral evidence given was that of 
Ghellabhai for theplaintiffa and of Himatlal 
for the defendants. Taey ware both 
unsatisfactory witnesses who appeared to 
me to trim their stories of what hapoenad 
in June according to the facts of October, 
and the facts discovered on inspection of 
documents. Ghellabhai in his evidence 
set up an entirely new oase to that stated 
in the plaint. He said that in April-May 
1917 he suggested to Himatlal that the 
defendants’ firm should import chemicals, 
and he asked Himatlal to telegraph for 
offers for ten tonsCaustio Soda and fifteen 
tons Zino Chloride to R. Head & Qo. 

On the 9th May defendants cabled to 
Messrs. R. Head Si Co. offering, i. e. t asking 
prices, for fifteen tons Zinc Chloride and 
twenty tons Caustic Soda. On the 15bh 
Messrs R. Head & Co. replied offering 
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Chloride at £ 92-10 0 and Caustio Soda ab 
£40-15 0. Himatlal communicated this 
reply to the witness who instructed him to 
offer £85 for Chloride. On the 25th May 
defendants oabled “accepted Caustiotwenty 
fconB and offer ten tons Chloride ab £85.” 

On the 30th May R. Head k Co. offered 
Chloride at £101 per ton. Himatlal 
showed witness this reply and witness told 
him to offer £95. 

On the 2nd Judo defendants oabled 
"counter-offer Zino fifteen tons £95.” On 
the 5th June R. Head & Co. oabled “Chloride 
subject unsold £100 ton.” Defendants 
oabled on the 6th June “Accepted fifteen 
tons Chloride £100,“ 

Himatlal told witness that £1C5 was 
being asked for and witness told Himatlal 
to aooepb £105, 

The plaintiff’s case now is that their 
order was booked on the 6th June for 
fifteen tons Zinc Chloride at £105 per ton. 
Od the 10th June defendants oabled 
“confirmed fifteen tons Zino Chloride... 
further offer twenty tons Caustio ten 
tons Chloride.” 

On the 11th R. Head & Co. oabled “Booked 
altogether fifty tons Caustic...25 tons 
Chloride.” 

On the 13th defendants confirmed this 
and asked for all the goods by one ship¬ 
ment. On the 15th R. Head k Co. cabled 
that delivery in one lob was impossible as 
shipments were effeoted as the goods were 
delivered. On the 16bh June defendants 
oabled ” Accepted further 20 tons Chloride 
...immediate shipment.” 
u On the 20th R. Head k Co, oabled 
“Booking ten not thirty more Chloride.” 
It may be as well to state here that the 
defendants had also been in oommunioation 
with Servioe Reeve & Co. On the 29th 
May they offered for ten tons Zino Chloride 
ab £85 a ton. On the 4th June Messrs. S. 
Reeve k Co. oabled Chloride £ 78, bub that 
must be a mistake as defendants oabled on 
the 5bh June counter-offering £100. 
Messrs, S. Reeve k Co. replied on the 8th 
" Chloride...£100. ’ 

On the 10th June defendants oabled " ac¬ 
cepted ten tons Zino Chloride £100.” On 
the 16th June they oabled "referring our 
telegram ten Chloride and Caustic under- 
etood confirmed." On the 18th Messrs. 
S. Reeve k Oo, oabled " await our confirma¬ 
tion ” and on the 21st June they oabled 
that the Chloride was booked. Defendants 
.confirmed this on the 22nd June. 


On the 16th June, therefore, the position 
was that defendants had booked twenty- 
five tons Chloride with R. Head k Co. and 
had accepted an offer frcm S. Reeve & Co. 
of ten tons though from defendants’ oable 
of 16th it seems that they were nob quits 
sure of these ten tons and did not consider 
the purchase oomplete until the 21st. On 
the 16th June the plaintiffs signed the 
indent Ex. A. The following are bb&. 
most important printed clauses: 

1 . I request ycu to order the whole or part ot 
the undermentioned goods frcm your friends at 
Manchester on my acocunt and riek. 

2. For the reimbursement 1 authorise you or 
your friends either to draw cn me through aDj 
Bank at 30 daye’ sight, dccvment to be delivered 
agaiDst payment with interest at oil per annum 
and 1 bind myself to accept such draft ana pay 
the same on or before maturity or 1 agree to pay 
you cash your invoioe amount on arrival ot tho 
steamer. 

3. In default of non-acceptance or non-payment 
of such draft ycu are at liberty to land the goods 
and sell them cn my account as may appear beet 
to you, and 1 agree to make good aiy Icbb arising 
from such re sale and fotleit any advantage frcm 
suoh re sale. 

7. You will not be respcnsible for goods bought 
by telegrams until the same have been confirmed 
by letter. Ycu will net be retpcneible for non-deli¬ 
very of the gooda by the makers and ycu shall not 
be held responsible for any less or inccnvenienct- 
that may oiiginafe by ncn-fulfilment of the con- 
traot alter it is accepted by wire or by letter. 

9. If the goods or any portion of them be 
shipped prior to the time stipulated, I will not 
have the right to cancel any pertien of the order, 

14. It shall be optional with you to give 
your invoice or your agents and I will not be 
entitled to production of maker or j oar agent* 
eto. original invoices or any other vouchers. 

Then in MSS. 

Made in England fifteen tons Zino Chloride 98d 
at £106 pet ton tree Bombay Harbour war risk 
extra; 

Shipment, As early as possihle subject to ship¬ 
ping. 

Commission. A buying commission of two end 
a half percent, to be allowed to Burana, Dalal Jb 
Co. on the above price ci £ 106 p6r ton. 

The defendants on the 25th June sent 
to the plaintiffs what ia called a con* 
firmatory letter Ex. O as follows : 

In print. 

“.We hpvo received the following report from 
our Manchester friends by cable which we 
communicate to ycu without any engagement. 
In case of telegram it must be understood that 
the same is eubject to confirmation by letter,” 

The words Manchester” and "oable 1 
are typewritten in blank spaces. Beneath 
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are cypewribben particulars under three 
heads, 


1 

Order. 

Description 
of goods. 

Report, 

1024 

Fifteen tons 

Plaoed subjeot to 

(Number 

Zino Chloride 

war risk iDsuranoe 

of 

at £ 105 per 

extra and subjeot to 

Indent,) 

ton free 
Bombay 
Harbour, 

works approval when 
licensed and subjeot 
to freight available 
in time, otherwise 
the goods will be 
shipped whenever 

freight available, and 


you ace liable to take 
delivery whenever 
shipped whioh please 
note. 


it will be remembered that Himablal in 
his affidavit of the 6bh October said that 
it was defendants’ praotioe to aooepb an 
order only when they had ascertained that 
they would purchase the goods at an 
advantage to themselves. He has said in 
Court that this letter of confirmation was 
sent beoause they had received thetelegrams 
of the 20th and 21st from R. Head & 
Co. and S. Reeve & Co. and this confirms 
the statement in his affidavit. But it is 
obvious that the letter of confirmation was 
misleading. They had not placed the plaint¬ 
iffs’ order at £105 per ton nor had they 
reoeived any report in the terms stated in 
the letter whioh as a matter of faob was 
made up from various telegrams reoeived 
before the 16bh June. If they had told the 
truth the defendants would have written to 
the plaintiffs that they had succeeded in 
buying the goodB in Ecgland and could 
deliver them to the plaintiffs at their price 
subject to arrival. However thab may be 
the oontraob was made on the 25bh June. 
The question for determination is, whether 
the plaintiffs bad a right to demand delivery 
of their fifteen tons when the Keeling and 
the Ogilvie arrived towards the end of 
‘September with seventeen and a half and 
ten tons respectively of Chloride consigned 
to the defendants. In seeking for the 
• answer to that iquestion no benefit will be 
gained by any attempt to deoide whether 
the defendants were principals or agents. 

In Paul Beir v. Ghotalal Javerdas (1) 
the defendants had . accepted an indent 
'Which was drawn in very similar terms to 


(1) (1906) 30 Bom. 1-6 Bom. L.R, 948. 


the indent in this suit, though the terms 
were more diffusely expressed and no 
commission was charged to bbe indentor. 
The defendants had purchased ab a lower 
figure than that mentioned in the indent 
and the plaintiffs contended that they were 
liable to aooounb as agents. Jenkins, O.J., 
said (p. 18): 

“ For the defendant it is argued that the legal 
relation constituted by this document is that of 
principal and agent, with the incidents (including 
the agent’s liability to aooount) whioh that relation 
ordinarily involves. The plaintiff*, on the other 
hand, maintain that the oontraot is one of purohase 
and sale; so that no liability to aooount oan arise 
and alternatively they contend that, if the 
oontraot is one of agency* they are by the oustom 
of trade under no obligation to aooount. It 
appears to me that the method of approaohing 
the oase, whioh these rival contentions invite, 
is unsatisfactory : eaoh is based on too super¬ 
ficial a view of the position ; the oase is (in 
my opinion) not one to be decided by an attempt 
to briDg the oontraot within the one or the other 
of the two categories of sale or agenoy *, the provi¬ 
sions of the document are equivooal, some lean 
towards the one relation, some towards the other. 
Therefore we must examine the doonment as a 
whole and in its several parts, and also the sur¬ 
rounding oiroumstanoes for thus only (as it appears 
to me) oan it be determined whether or not an 
obligation to aooonnt exists, To place the Court 
in full possession of these ourrounding oiroum¬ 
stanoes the plaintiffs proposed to lead evidence in 
order to show that according to oommeroial usage 
in Bombay, when business w*a done on indents 
like the present, accounts were never given, as the 
profits were'the importer’s remuneration, and that 
this has been repeatedly reoognizsd even by the 
defendant.” 

The learned Chief Jusbioe then reviewed 
the evidenoe whioh had been recorded 
regarding the alleged ousbom and concluded 
(p. 23) that: 

14 Aooording to the oustom of trade in Bombay, 
when a merchant requests or authorises a firm to 
order and to bay and send goods to him from 
Europe at a fixed price nett, free godown includ¬ 
ing duty, or free Bombay Harbour, and no rate of 
remuneration is speoifioally mentioned, the firm 
is not bound to aooount for the pcioe at whioh the 
goods were sold to the firm by the manufacturer,” 

This is merely the recognition of the 
general principle that where there is a 
usage of a particular trade, parties who 
engage in that trade must be taken to 
introduce the terms of that usage by 
implication in their oontraob. It will be 
noted that the defendants urged that the 
indentor was brought into direct relation¬ 
ship with the manufacturer and much was 
sought to be made of the fact that in some 
instances invoioes had been sent direob to 
the indentor, but the learned Chief Justice. 
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considered that in coca of the instances 
specified bad the fact been of value because 
in them the indents bad been addressed 
direct to the home firm. For tbe plaintiffs 
it was argued that they locked for their 
prefits to the difierence between the 
indent price and tbe price at which 
they bought, and Jenkins, C.J., consi¬ 
dered that it made no difference if the 
importing firm reoeived commission from 
the manufacturer. To inatanoe the danger 
of generalising on this matter I may 
refer to a recent case whioh was tried 
before me in which tbe indent (in very 
similar terms to the one in that case) was 
not addressed to tbe manufacturer but 
still the invoice was addressed to, 
and the drafts were drawn on, the 
indentor while the importing firm 
admitted their only profits was the 
oemmiaeien they received from tbe 
manufacturer, while in an unreported case 
of J, Gorio v. Pandvji Rowji (2) on a 
similar indent as the invoices were 
addressed to, and the drafts were drawn 
on, the indentor, the Appeal Court held 
that as soon as tbe order was placed 
privity was established between the 
manufacturer and the indentor. 

The question, therefore, whioh may arise 
under the oontraot oreated by the indent 
and its acceptance will vary acoordiDg to 
the oourse of business pursued by the 
acceptor with his corrre6pondent in Europe 
ana it is this uncertain footor combined 
with the equivooal terms of the oontraot 
which makes it undesirable to attempt to 
put the contraot in one or the other of 
the two categories of sale or agency. 
Each questions must be deoided acoordiDg 
to tbe terms of tbe coDtraot and its 

surrounding oiroumstances. (His Lord- 

ship then disoussed the evidence and 

continued.) 

The importer may oonfine himself to 
buying only against orders reoeived. In 
which oaee he may undertake with the 
indentor fco supply the goods if and when 
they arrive at the indent price, making his 
own profit and commission if agreed upon 
as well, or he rx ay give his constituent’s 
name to his vendor so that the latter has 
the option to establish privity of oontraot 
with the constituent by invoicing to, or 
drawing on, him when the importer only 


gets his commission, and it is immaterial' 
whether he gets it from both vendor and 
purchaser or from one of them. But if the 
importer buys on his own account as welt 1 
as for his constituents then it is necessary 
for him to make it dear in his dealings with 
his constituents whathis liabilitieaareunder 
his contracts with them, If he does nob 
take this precaution it oannot rest with him 
to decide afterwards as the market falls or 
rises whether he shall deliver goods bought 
on his own aooountor goods which he says 
he has bought agamst a particular indent. 
The defendants never informed tbe plain¬ 
tiffs that they bad already ordered twenty- 
five tons Chloride on their owd account. 
They aocepted an order for fifteen tons- 
shipment as early as possible making at 
the same time a false representation. What • 
they had really done was to put themselves - 
in a perfectly safe position before acoeptiDg; 
the order. Their correspondence with 
R. Head & Co, and S. Reeve & Co. has not 
been produoed and the defendants had to • 
admit that they did Dot give the names of 

their constituents to their friend sin England, . 

who dealt solely with the defendants and • 
drew on them for the invoice value of the 
goods despatched. Such being the oase 
when the Chloride arrived the plaintiffs 
were entitled to say " Deliver to us under 
your oontraot ’ and the onus would lie on 
the defendants to show that the Chloride 
was not free, They cannot satisfy that 
onus by sayiDg that they sold it on the 3rd 
Ootober. The question at issue can also 
be tested in a manner which should be 
conclusive. Supposing the defendants had 
tendered fifteen tons Ex SS. Keeling, can 
it possibly bo doubted that the plaintiffs 
could have been bound to acoept them ? 

In my opinion the plaintiffs were entitled 
in any event to delivery of the ten tons Ex 
SS. Ogilvie and further on consideration of 
the evidenoo I think they were entitled to 
delivery of their fifteen tons out of the total 
quantity whioh arrived by the Keeling and 
the Clan Ogilvte at the end of September. 
As the plaintiffs have told a false story I 
shall only allow them their oosts against 
defendants up to and inoluding tbe filing 
of the written statement inoludiDg the 
oo9ts of the rule, 

Suit decreed. 


(2) Appeal No. 47 of 1914 decided on 4th March 
1916 by Soott, O J, and Davar, J. 
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AIR. 1921 Bombay 87 (1). 

Pratt, j. 

Sadasukh Gambhtrchand and others — 
Plaintiffs-Appellants 

v. 

Baijnath Earnandrai and others — 
Defendants-Reepondenfcs. 

Appeal No. 15 of 1920, deoided on 25th 
May 1921, in Suit No. 1428 of 1919. 

Bombay High Court Rules—Cats—Discretion 
of Taxing Master is not geretally intertered with, 

The Court will never interfere in taiation 
unless the Taxing Master is wrong in principle or 
very olearly wrong in detail. Where it is a 
question of whether the Taxing master has 
exeroieed his discretion properly, or it is only a 
question as to the amount to be allowed, the 
Court is generally unwilling to interfere with his 
judgment, Robb v. Conner, (1874) Ir, R. 9 Eq, 
373, Dist. ; flitf v. Peel, (1870) L.R. 6 C.P. 172, 
Foil. [P. 87. C. 2.] 

Desai —for Appellants. 

Taraporevalla —for Respondents. 

Judgment: —This is a summons for 
review of the taxation of plaintiff’s bill of 
costs in Suit No. 1428 of 1919 and Appeal 
No. 15 of 1920. Both in the Suit and 
in the Appeal the brief fees olaimed for 
counsel were fifteen G. Ms. for the one and 
thirteen G, Ms. for the other. The Taxing 
Master has reduced these to twelve G. Ms. 
and ten G. Ms, in the Suit, and ten G. Ms. 
and eight G. Ms. in the Appeal. 

These are the reductions oomplained of 
and it is said that they offend against the 
cases of Robb v. Connor (1) and Sturgis v. 
Morse (No. 2) (2). In Robb v '.Connor (1) the 
Taxing Master’s deoision was reversed, 
because he had in fact exercised no dis¬ 
cretion. He reduced the fees marked by 
the attorney on the brief not because 
he considered them exoessive but merely in 
a spirit of wanton interference out of a 
desire to clip and shave. That is not the 
case here. The Taxing Master’s order 
shows that he has considered the nature 
and importance of the suit, the amount 
involved, and has deoided on suoh con¬ 
sideration that the fees of twelve and 
ten G. Ms. are reasonable and proper. 

The oase of Sturqis v. Morse ( No . 2) (2) 
lays down no hard and fast rule. 
Indeed in some oases higher fees 
have been allowed in the Appeal Court. 

(1) (1874) Ir. R. 9 Eq. 373. 

(2) (1859) 26 Beav. 562. 


The Taxing Master allowed lower fees 
on the ground that the counsel engaged 
were already familiar with the facts. 

On both points the Taxing Master has 
exercised his discretion in accordance with 
the principles laid down in rule 517. The 
Court will never interfere in taxation 
unless the master is wrong in principle or 
very olearly wrong in : detail. 

In the case of Hill v. Peel (3), Bovill, 
C. J., said: 

A very wide discretion must neoessarily be 
left to the taxiDg officer, wbioh must be exeroised 
by him after a careful oou&ideration of the parti* 
oular oiroumstances of eaob oaee ; and where, 
after properly considering the matter, the Master 
has arrived at a decision, it lies upon those who 
impeach his decision to satisfy the Court that he 
is wrong. Where a principle is involved, the Court 
will always entertain the question, and, if neces- 
ary, give directions to the Master ; but, where 
it is a question of whether the master has 
exeroised .his discretion properly, or it is only a 
question as to the amount to be allowed, the 
Court is generally unwilling to interfere with | 
the judgment of its officer, whose peouliar | 
province it is to investigate and to judge of suoh 
matters, unless there are very strong grounds 
to ehow that the offioer is wrong in the judgment 
which be has formed. ” 

This lays down the rule that has guided 
the oourts in these matters. On a question 
of the quantum of fees the Court always 
allows the opinion of the Taxing Master to 
be paramount. 

I therefore dismiss this summons with 
costs. Counsel certified. 

Summons dismissed. 

(3) (1870) 5 0. P. 172. 
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(FU-uL B UNCH) 


Macleod, c.j., Shah and Fawcett, jj. 

Sitaram Sakharam Mangle —Defendant- 
Appellant 

v, 

Laxman Vishnu Ketkar —Plaintiff-Res¬ 
pondent. 

Second Appeal No. 68 of 1920, deoided 
on 21st February, 1921, from the deoree of 
the Dist. J., Ratnagiri, in Appeal No. 333 
of 1918. 

• * (a) Civil P. C., 8. 11— Question of law — 
Plaintiff's right to mamul dues decided by constru¬ 
ing statute—Question is not res judioata. (Per 
Macleod, C. J.; Shah J., dissenting .; Fawcett, J, 
doubting). 

On ajoonatruotion of the statute governing the 
matter plaintiff was held entitled to collect mamul 
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rates for oertain years. In a subsequent suit in 
respeofc of another period. 

Held (per Mtoleod, G.J.; 8hah, J. dissenting 
and Fawoett, J. doubting), the question of plaint¬ 
iff's right was not ooooluded by res judicata. 
[P. 90. C. l; P. 91. G. 2; P, 92, 0, 1 ] 

Per Maclood, 0. J., and Fawoett, J. —The ques¬ 
tion may, however, be oonoluded by the prinoiple 
of alare decisis. [P. 90, C. 1; P, 93, 0. 1,] 

(b) Bombay Land Revenue Code, 8, 216— 
Construction of 8. 216 in 18 Bom. 625 should be 
followed at least on the principle of stare deoisis if 
cnee it has been adopted in a previous suit be¬ 
tween the same parties. 

Per Maclsod, C.J, —“Whether 8. 216 of the 
Bombay Land Revenue Gode was rightly construed 
in 18 Bom. 626 is doubtful but where in a previous 
suit that deoisioD was adopted, the question will 
be oonoluded by atare decisis in a subsequent suit 
between the same parties. But the Court would 
not be bound to follow the prinoiple of stare 
decisis if the question arose again between differ¬ 
ent parties.” [P. 90, Cs. 1 and 2.] 

Per 8hah. J. —No clear case for a reoonsideration 
of ?the jdeoision in 18 Bom. 525 was made out. 
[P. 92, C. 1.] 

Per Fawco't, J.—The meaning of 8-216 ib) of 
the Bombay Land Revenue Gode is not so clear as 
to preclude the application of ihe principle 
oVstare decisis in the oase. [P, 93, C. 1.] 

A, G. Desai —for Appellant). 

K, N. Koyajee —for Respondent. 

S. S. Patkar —for bhe Government. 

Macleod, C. J.:— The plainbiff filad this 
suit to recover Rs. 229 15-6 being the 
value of the Mamul loam dues in kind as 
sat forth in the plaint forthe years 1915-16 
and 1916-17. Ha alleged that he and 
some Bhaubands of his had come to 
acquire a moiety of the village of Kasar 
Kolwan from the original Inamdars who 
were entitled to .rent in specie and kind 
from the body of Khobs of the village, bhab 
plaintiff had a four-annas share in the 
Inam, that the defendant wag managing 
Khob of eight anuaa for bh9 first year 
mentioned and four annas for tbe seoond 
year and so was liable to pay the rent, 
whioh had consistently been paid from 
Mamul times. 

The defendant pleaded that plaintiff was 
an Inamdar of the royal share of the 
revenue and was therefore only entitled to 
the survey assessment as ihe survey set¬ 
tlement had been introduced iubo the 
village. 

It was found in the Trial Court— 

(1) that the contention of the defendant 
that plaintiff oould only reoover survey 
assessment and not Mamul rent in kind or 
its money value was barred by res judicata 


1981 

by virtue of the decision in a previous Suit 
No 160 of 1892 ; 

(2) that the introduction of the survey 
settlement did nob affeob the plaintiff's 
right to get the Mamul dues and it was 
introduced without the Inamdars oonsenb; 
and 

(3) that plaintiff was Inamdar of the soil. 

Plainbiff’s suit was accordingly dec¬ 
reed. 

In appeal the deoision of the Trial Court 
was confirmed. When the oase came 
before my brother Fawoett and myself in 
Seoond appeal we thought it advisable thab 
nobioe should be given to Government and 
thab the appeal should be argued before 
three Judges. 

The suit village is one whioh is known 
as a Sbarakati village, being divided 
between Government and the Inamdar, 
bub not by metes and bounds. The survey 
settlement was introduced in 1885 86 and 
it is the policy of Government thab the 
total assessmeDb should be divided between 
Government and the Inamdar. The assess¬ 
ment is collected by the Khots who are in 
the position of occupants. They pay half 
bhe assessment to Government, but the 
Inamdars have been hitherto exaobing 
payment of the Mamul dues instead of 
taking their half, which results to their 
benefit. We have had the advantage of 
hearing bhe Government Pleader from 
whom we gathered that in suoh a village 
as this Government oonsider that the 
Inamdar is only entitled to his share of the 
assessment. The difficulty in deciding 
whether that is bhe oorreob view on the 
faobs of this oase arises from the obscure 
wording of section 216 of the Bombay 
Land Revenue Code. 

The learned Trial Judge thought that bhe 
fate of the oase mainly depended on 
whether the plaintiff was Inamdar of bhe 
soil or of only the share of the revenue. 

The original Sanad is nob produced bub 
from the extract from bhe Barnishi of bhe 
Sanad (Exhibit 41) it would oertainly appear 
to have contained words whioh have been 
oonsbrued by this Court as constituting a' 
grant of the soil. 

Exhibit 18 is an extract from the register 
of Inam land situated at Kasar Kolwan for 
the year 1898-99. It is mentioned thab 
Government has a half share. After 
deducting Judi, rate and assessment, the- 
remaining net Inam was entered as 

Rs. 82 - 12 - 11 . 
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No report of the Inam Commissioners 
or any result) of fche Inam Settlement has 
been produced, but undoubtedly fche village 
was surveyed with other Kbalsa villages, 
as not being excepted from Chapters VIII 
to X of the Bombay Land Revenue Code 
•by seotion 216. and Exhibit 16 shows that 
it was considered that the Inamdars were 
only entitled to a half share of fche revenue. 
The Sanad only grants one-third and there 
is no fcraoe of fche increase to one-half. 

Taking all these ciroumsfcanoes into 
consideration I should say that whatever 
may have been the nature of fche original 
grant in Inam, the present Inamdars are 
grantees of only half fche share of the 
revenue. Clearly they have never asserted 
their right to a definite area of fche village 
s,nd obviously a suit would not lie against 
'Government for partition. 

Apart altogether from fche merits of fche 
plaintiff’s oase it would be a most undesir¬ 
able state of affairs that the occupant, 
in this oase fche body of Khofcs, after paying 
the survey assessment should have to pay 
an additional amount to the Inamdar of 
•an undivided share of the village whether 
he may be considered a grantee of fche soil 
or of fche revenue only. If fche oonsenfc of 
the Inamdar in a Sharakafci village is 
‘required before he can be bound by a 
survey settlement, then without his consent 
bis interests cannot be affected. Both 
Courts have held that fche Inamdars’ oon¬ 
senfc in this village was required, and was 
not obtained. 

Both Courts have also held that fche 
question whether the Inamdar is entitled to 
recover Mamul dues is res judicata, by 
virtue of the judgment in Suit No. 100 of 
1892 in whioh fche Inamdars sued the pre¬ 
sent defendants for the Inam Mamul 
dues on fche ground that they were not 
boundby the Jamabandi whioh had been set¬ 
tled by Government without bheir consent, 
The defendants replied that they had 
offered the dues according to the Jamabandi 
and the plaintiffs were not entitled to the 
Mamul rate. The Judge held that it was 
not necessary to determine whether fche 
survey was introduced with the consent 
of the plaintiffs or not, because the plaintiffs 
were otherwise entibled to claim the 
Mamul rate as they had produoed a 
certified copy of a decree in Suit No. 367 
of 1887 filed by them against fche managing 
CKhofcs to recover the dues for 1885-86, in 
whioh they were granted the Mamul rate. 


We had fco adjourn fche hearing of fche 
appeal in order fco obtain a copy of the 
judgment in that suit and when it was 
obtained we found that it was admitted by 
fche defendant’s pleader that fche survey was 
not introduced in fche suit years. There¬ 
fore fche question now in issue had not 
been deoided in that suit and fche Trial 
Judge in Suit No. 100 of 1892 was in 

error in thinking it had. Ac interesting 
question might then have arisen whether 
a deoision given nob on the merits but 
under an erroneous impression that fche 
question in issue was res judicata oould 
itself be res judicata , bub for fche fact that 
there was produoed before us fche judg¬ 
ment in the appeal from the deoision of fche 
Trial Court in Suib No. 100 of 1892 from 
whioh it appeared fchafc reference was made 
fco fche deoision of this Court in Gangadhar 
v. Morbhat , (1) so that this question was 
deoided on its merits in appeal though nob 
in fche Trial Court. 

But it is contended that a question of 
law can never be res judicata and certainly 
in Chammlal v. Bapubhai (2) Parsons J., 
weob so far as fco lay down fchis rule 
without any qualification, Bub I think 
that the dictum can only be considered 
with reference fco fche facts of fche case 
then before fche Court. There fche question 
was whebher fche period prescribed by fche 
Indian Limitation Aab for a particular 
kind of relief was three years or twelve 
years, and ib might be said that in oases of 
reourring liability suoh as for maintenance 
or rent, a Court would nob be bound by a 
previous deoision on a questiou of limita¬ 
tion, as fche relief asked for would be for a 
different period and fche Court would be 
entitled fco decide for itself whebher fche 
suib was barred by the Limitation Act or 
nofc. The real besb appears bo me fco be 
not whebher fche cause of aotion is the 
same, as obviously a part of the cause of 
aotion in recurring suits for maintenance 
or rent would be different, but whebher 
the title on which fche plaintiff sued in the 
later suit had been substantially and 
directly in issue in fche previous suib. 
Obviously if a plaintiff sued for rent on the 
basis of a particular lease and succeeded, 
fche tenant would be barred from disputing 
fche plaintiff’s title in a later suib for rent 
for a different period. 


(1) (1894) 18 Bom. 595. 

(3) (1897) 92 Bom. 669. i 
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But; when there has been a decision on 
an abstract question of law, as in this 
case, Damely, what was the proper con¬ 
struction to be placed on seotion 216 of 
the Bombay Land Bevenue Code and nob 
a concrete question suoh as the construc¬ 
tion of a document entered into between 
fcbe parties to a suit, ib is no longer a ques¬ 
tion of res judicata as a Court, at any rate 
a Bull Bench, can form its own opinion as 
to what tbe law is, but a question 
whether the principle cf stare decisis 
should be invoked. If i D 1892 the Court 
allowed the plaintiff to oharge Mamul dues, 
considering itself bound by the deoision in 
Gangadharv. Morbhat (1), I do not think 
that would bar the defendant for good and 
all from disputing that deoision, and ask¬ 
ing the Court to hold that the law was not 

as it was deoided to be in the previous 
suit. 

Still ib must be remembered that the 

defendants have been paying Mamul dues 

over sinoe the deoision of Suib No. 100 of 

1892, until they disputed the plaintiff’s 

right in this suit. If the deoision in 

Gangadhar v. Morbhat (1.) had been in tbe 

meantime overruled I think the defendants 

would have been entitled to rely on that 

faot and I do think that sitting as a Full 

Benoh we are nob bound by that deoision. 

Obviously in a similar suit brought by a 

different plaintiff we would nob be bound 
by it. 


This makes it all the more olear that the 
real question is whether we should apply 
the principle of stare decisis. We need 
nob do so if in our opinion an absolutely 
wrong construction has been placed on 
particular words of the Legislature, bub 
generally speaking it is desirable tbab a 
previous construction should be adhered 
to, because ib is always open to the Legis¬ 
lature if it thinks the Courts have pub a 
wrong oonstruotion on the words of an Aob 
to make its meaning dear by amendment. 

or myself, I have considerable doubts 
whether section 216 of the Bombay Land 
Bevenue Code was rightly construed in 
Gangadharv. Morbhat (l)for, although the 
Legislaturemay have intended to preserve 
the lnamdars right in villages of whioh 
a defamte share had been alienated ib 
expressly excepted suoh villages and nob 
only the unalienated share, from the 

provisions of tbe seotion Still, although 

governrtenb must have been aware of the 
deoision of this Court, the seotion has nob 


been amended, so thab ib may very well' 
be that iGovernment at the time agreed 
with the construction placed upon ib 
by this Court, although from what the 
Government Pleader has told us, they 
do nob agree with it now- I think, there¬ 
fore, the attention of Government might 
be drawn to the fact that seotion 216 is 
giving oonstant ground for argument as to. 
what its proper oonstruotion is, and that 
ib stands badly in need of being re-drafted, •! 
and speaking for myself I do nob think : 
this Court would be bound to follow the 
principle of stare decisis if the question 
arose again between different parties. 

In the course of the argument before us 
it was ascertained thab there had been a 
revision settlement of this village and that 
one of the suit years was after that settle¬ 
ment, but I do not think that faot makes 
any difference to fcho application of the 
above principle. 

I think, therefore, the appeal should be 
dismissed with oosts. 

Shah., J.: Two questions of law have 
been argued in this appeal: one relates to 
res judicata , and the other to the oon¬ 
struotion of seotion 216 of the Bombay 
Land Bevenue Code. The plaintiff, who 
is a four-anna sharer in the Sharakati 
Inam village of Kasar Kolwan in the Devru- 
kh Taluka sued to recover Bs. 120-6-0 
being the amount due to him by the 
defendant as the Khob of the village at the 
Mamul rates for the years 1915-16 and 
1916-17. The defendant pleaded thab the 
survey settlement was introduced into the 
village in 1885-86 and thab the plaintiff 
was entitled to recover according to bhe 
survey rates and not the Mamul rates. 
The plaintiff s answer to the plea was that 
he was nob bound by the survey rates, and 
that the question was deoided in his favour 
in Suit No. 160 of 1892, between the parties 
to which the defendant was a party. The 
trial Court found that the question was 
res judicata and that on the merits the 
plaintiff was entitled to reoover the 
Mamul rates. In apreal the Distriob 
Court upheld this view on both the points: 
and the same questions have been raised 
in the appeal before us. 

It has been brought to our notioe in 
the oourse of the argument that a revision 
survey settlement has been introduoed 
into tbe village since 1916-17. 

Mr. Desai for the appellant has argued 
thab bhe point deoided in the suit of 189£ 
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oannob operate as res judicata as the 
decision was based upon a misappre¬ 
hension as to what was decided in an 
earlier suit of 1887. and that the 
question of the construction of a statutory 
provision oannot be res judicata, lb is also 
argued that the causes of action in the two 
suits are different, that the periods in 
respect of which the amounts are claimed 
are different, and that the doctrine of res 
judicata cannot apply to such a case. 

It is clear, however, from the judgment in 
the suitof 1892 that the point that the plain¬ 
tiff was entitled to reoover the Mamul rates 
was expressly raised and decided : and it ap- 
pears from the judgment of the appellate 
Court in thatcase, whioh was not filedin the 
trial Court, but whioh was referred to wibh- 
outobjectionfromtheotherside in the course 
of the argument before us, that section 216 
of the Bombay Land Revenue Code was 
considered, and that the plaintiff was held 
entitled to the Mamul rates in spite of the 
introduction of the survey settlement and 
in spite of the provisions of section 216. 
It was not suggested then, and it is nob 
suggested now, that the introduction of the 
survey settlement was due to any applica¬ 
tion in writing from the Inamdars as 
provided by that seotion. 

It seems to me that the plea of res 
judicata is not dependent upon the merits 
of the reasons given for a particular con¬ 
clusion. The conclusion, whether right 
or wrong, is binding upon the parties. 
Its binding character does nob depend 
upon the correctness of the reasons for the 
conclusion. If Mr. Desai’s argument were 
accepted it would strike at the very root 
of the doctrine of res judicata. The words 
of section 11 do not lend any support to 
the suggestion that if an issue is deoided 
under any misapprehension of faot, it oould 
be reagitated in a subsequent suit. 

It was suggested that at least after the 
introduction of the revision survey settle¬ 
ment the parties oannob be sail to be 
litigating under the same title as before. 
I do nob think, however, that the argu¬ 
ment is sound. The introduction of the 
revision settlement does not affect in any 
way the titles of the parties. In the 
present suit they claim under the same 
title under whioh they olaimed in the suit 
of 1892. The provisions of the Land 
Revenue Code do not lend any support to 
the suggestion made by Mr. Desai. 

It is equally olear that the faot of the 


oauso3 of action being different and of the 
amount now claimed being in respect of a 
different period oannob affect the plea of 
res judicata in this case. It is enough to 
invite the application of the doctrine that 
the matter in issue was direotly and sub¬ 
stantially in issue and was heard and 
finally deoided in the previous suit. 

It is urged that a question of law oan 
never be res judicata. The observations 
in Ohamanlal v. Bapubhai ( 2), are relied 
upon in support thereof. The earlier 
decision in the present case was based 
upon the construction of section 216 ; and 
it is contended that such a question is 
outside the scope of the rule of res judicata. 
In the first plaoe I am not satisfied in this 
case that the question whether the plaintiff 
was entitled bo reoover the Mamul rates 
was a pure question of law. Assuming, 
however, that it was. I do nob see how it 
could be treated as being outside the scope 
of seotion 11 of the Code of Civil Proce¬ 
dure. The section does not make any 
such distinction between issues of law and 
other issues : it refers generally to questions 
direotly and substantially in issue and 
heard and finally decided : and I do not 
think that the distinction could be aooepbed 
without restricting the scope of the section 
in a manner not justified by the words of 
the seotion. ]b would involve the reading 
of words in the seotion which are not 
there. The dictum in Chamanlal v. 
Bapubhai '2) relied upon by Mr. Desai 
must be read in the light of the special 
facts of the case. The proposition, if 
taken without reference to the context, 
appears bo me to have been too broadly 
stated and not wholly justified by the 
words of seotion 13 of the Code of 1882 
whioh was then in force. The decision in 
Ghhaganlal v. Bai Uarkha (3), appears bo 
me to be opposed to Mr. Dasai’a contention. 

I am, therefore, satisfied that the 
question was deoided between the parties 
in the suit of 1892, and that it is res 
judicata. 

The other point relates to the merits of 
the oase. It is common ground now that 
the Inamdars never applied co have the 
survey settlement or the revision survey 
settlement extended to this village. The 
question is whether in virtue of seotion 
216 the Government have the power to 


(3) (1909) 33 Bom. 479=»2 I.C. 530 = 11 Bom. L.R. . 
345, 
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inbroduoe bhe survey settlement in a 
Sharakabi village, a definite share whereof 
is alienated, but not divided by metes and 
bounds, so as to invite the oonsequenoes 
referred to in seotion 217 of the Bombay 
Land Revenue Code. This question was 
deoided so far baok as 1893 in Gangadhar 
v. Morbhat (1). Mr. Desai’s argument in 
effeot is thab that deoision is wrong. Aparb 
from thab deoision, the meaning of clause 
(6), whioh is applicable to this case, would 
not be free from difficulty and doubt. Bub 
bhe question was deoided after consider¬ 
ation and I am nob prepared to hold that 
the view taken in thab case is wrong 
or thab the words used in olause (bj 
read with reference bo bhe context are nob 
susceptible of the construction pub thereon. 
The rights of bhe presenb parties were 
adjusted in bhe earlier libigabion on the 
strength of thab deoision: and ib is not an 
unreasonable inference thab the rights of 
many parties in similar villages musb have 
been adjusted during all these years on bhe 
same basis. The Bombay Land Revenue 
Oode has received bhe attention of bhe 
Legislature on more occasions than one 
after that deoision : bub bhe section has nob 
been amended on this particular point. I 
do nob think that any dear oase for a 
reconsideration of the deoision in Ganga¬ 
dhar v. Motbhat Q) is made out. If thab 
deoision does nob represent bhe true inten¬ 
tion of bhe Legislature as suggested in the 
course of theargumenb before us, ib is open 
to the Legislature to amend bhe seotion 
with a view bo give etleob bo their true 
intention. 

I, therefore, agree that bhe appeal should 
be dismissed with costs. 

Fawcett. J. :—I agree that bhe appeal 
should be dismissed with oosbs, and con¬ 
cur generally in bhe judgment delivered by 
bhe learned Chief Justice, with one 
qualification. 

I am against Iayingdown absolutely that 
the deoision in the appeal arising out of 
8uib No. 100 of 1892 is nob res judicata 
in bhe presenb suit. I feel some doubt 
whether a distinction oan be rightly drawn 
between a deoision on an abstraot question 
of law, suoh as bhe proper construction bo 
be pub on seotion 216 of bhe Bombay Land 
Revenue Code, and on a oonorebe question, 
suoh as the oonstruobion of a parbioular 
document entered into between bhe parties 
to a suit. There oan, I think, be no doubt 
that suoh a diabinobion oannot be drawn in 


oases where parbies seek bo litigate again the 
very same oause of aobion as has been 
deoided against them in a prior suit. This 
is shown by bhe observations of their Lord- 
ships of the Privy Council in Rajwant 
Prasad .Pande v. Ram Ratan Gir (4), in 
regard to an attempt of bhe kind just 
mentioned. They there say:— 

" It is said that the Court belov deoided the 
objeotious wrongly and that the deoree was erro¬ 
neous, Their Lordships think it is very trite 
and very familiar that a ohalleoge of the method 
of the exeroise of the jurisdiction of a Court oan 
never in law justify a denial of the existence of 
suoh jurisdiction.” 

Also in Radar Bee v. Habib Merican 
Noordin (5), their Ljrdships say:— 

" It is not competent for the Court, in the 
oase of the same question arising between the same 
parties, to review a previous deoision not open 
to appeal. If the deoision was wrong, it ought 
to have been appealed from in due time.’* 

Butin Aghore Nath Mukerjee v. Kamini 
Debi (6), Mookerjee, J, holds that, in oases 
where the dispute relates bo mabbers which 
have been already in controversy and 
formed bhe subject of consideration in bhe 
previous suit, but bhe causes of aobion in 
bhe bwo suib3 are disbinob, bhe estoppel 
ought bo be restricted to questions of fact 
or mixed questions of fact and law. The 
reason he gives is that, if ib is extended bo 
pure questions of law, a Courb may find 
itself in the position that, so far as oerbain 
parbies are oonoerned, it is irrevocably 
bound bo adhere to a proposition of law 
erroneously laid down in a previous suit. 
At the same time he admits that the effeofc 
of this is bo substitute in Section 11 of bhe 
Code bhe phrase “ oause of aobion ” for 

bhe matter in issue ” in so far as his view 
lays down that where fche mabfcer directly 
and substantially in issue is a matter of 
law, the deoision may nob be res judicata 
if tho oause of action iu fche subsequent 
suit is different from the oause of aobion in 
the former suit. And is not this view 
based on an arQumentumab inconvenienti? 
If so, as is said io H irioastle on Stabubory 
Law, 3rd Ed., p. 101: 

“The argument...Is only admissible in construc¬ 
tion where the meaning of the statute is obscure. 
Where tho language is explicit, its consequences 

are for Parliament, and not for the Courts to 
oonsider.” 

(4) (1916) 37 All, 485-30 1.0. 849-42 I.A. 171 

(P.O.). 

(6) (1909) A.C. 615-78 L.J.P.O, 161-101 L.T. 

161 

(6) (1909) 11 C.L.J. 461-6 I. 0. 654. 
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It seems to me that there is great force 

in the reasons given by Napier, J. in Sree 
Rajah Bommadevara Venkata Narasima 
Naidu v, Andavolu Venkataratnam 17) for 
holding that, where a decision on a point 
of law, whether it be on the construction 
of a document or of a statute or on common 
law or on customary law, onoe settles a 
question that arises direotly out of conflict¬ 
ing views as to the rights of the parties it 
is res judicata. SadaBiva Aiyar, J. on the 
other hand in the same oase seems to 
approve of the distinction between a 
deoision on an abstraot question of law 
(say a question of limitation between the 
parties) and other decisions. It is a 
difficult question, on whioh there is 
considerable difference of judicial opinion 
and (though I am inclined to the view 
taken by my brother Shah on the point) I 
think it is best to leave it open, as this 
particular oase can be decided on other 
grounds. 

I I do not think the meaning of sec¬ 
tion 216 ( b) of the Bombay Land Revenue 
Code is so dear as to preclude the 
application of the principle of stare decisis 
in the oase and I agree with the learned 
Chief Justice that the best course is to leave 
it to the Legislature to alter the lauguage 
used in that section, if the construction put 
on it in Gangadhar v. Morbhat (1) is 
considered to be wrong or undesirable. 

Appeal dismissed . 

(7) (1917) 32 M.L J. 63«(1917) M.W.N. 321 = 37 
I.C. 867 = 5 L.W. 682. 
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Marten, j. 

Lakshman Gowroji Nakhwa —Plaintiff 

v. 

Ramji Antone Nakhwa —Defendant. 

O.C.J. Suit No. 1649 of 1918 and Appeal 
No. 35 of 1920,deoided on 12th April, 1920. 

•• (a) Fishery — Exclusive right o1 fishery— 
8take fishing ordinary method of public fishing— 
No presumption ol lost grant arises where acts can 
be explained as user ol public right—Right cannot 
pass by lease or other grant or descent. 

Where stake fishing is an ordinary method of 
public fishing, aots whioh oould be relied under 
l&Dglish law to establish a several fishery may be 
attributed to the person’s ezeroise of a publio 
eight. There would seem no reason why a man 
who has onoe planted his stakes and kept them in 
cepair should ever be turned out during his life, 


nor why if, from illness or old age, he wanted to 
retire, he Bhould not be able to substitute a rela¬ 
tive or a friend in his plaoe with or without payment 
before any other member of the publio could 
intervene. Onoe it is granted that the publio right 
of fishing in navigable waters on any ooast may be 
exeroised by stoke fishing, it almost follows that 
quasi permanent rights may be obtained in parti¬ 
cular spots. For there is no one entitled to ejeot 
the stake holder, and in praotice it would be diffi¬ 
cult, if not impossible, to prevent him from 
transferring his rights to his relatives or friends, 
80 where stake fisbiDg is general, caution is neoeB- 
sary before one aooepts the view that eaoh Dar 
owner has a presoriptive right to a sheet of water 
and to affix his stakes in the sub-soil although he 
has no claim to the soil itself. Where it is not 
established that the aots in question are necessa¬ 
rily inoonsistent with a publio right of stake 
fishing, no presoriptive right to an exolusive right 
or several fishery oan be held to be made out. 
[P. 99. Os. 1 & 2 J P. 104, G. 2.) 

The stake fisherman may fix bis stake as the 
sailor does bis anchor or mooring buoy. Neither 
olaimsthe soil for eaoh is exercising a publio right. 
The stake like the mooring buoy may belong to 
and be used by a particular man or a shipping 
Company. But all this does.not involve an exclu¬ 
sive right to any partioular waters. It is only be* 
oause all persons having the like right,namely, the 
general publio oaunot all fish or anchor in the 
same spot that by a natural prooess different 
persons go to different Bpots and that in oourse of 
time a partioular spot may be identified with a 
partioular person. [Pi 106, 0, l.J 

The right of a member of the publio who is 
entitled to fish in the sea by meaDsof stakes would 
not pass by grant or desoent. The right of the 
publio to fish in the sea does not oome within the 
desorption of property of any kind. On the other 
hand, the stake fisherman will be entitled to be 
proteoted from improper interference with hiB 
publio right of fiehiDg, The law is capable of 
compelling partiesjto exeroise their oommon rights 
fairly towards eaoh other, and not in a spirit of 
malice or rapacity. But though the right to 
fish may be public, the right to the stake is 
private and is a eubjeot of property. If, therefore, 
the stakes W 6 re let out with covenants lor repair, 
surrender and non removal and possibly also with 
a oovenant for compensation if by negligenoe tho 
existing right to fish therefrom was lost, it would 
be questionable whether such an agreement oould 
be successfully attaoked. (Oase law fully disoussed), 
[P. 106, Cs. 1 & 2.3 

(b) Evidence Act, 8 . 116—Lease o/ several 
fishery—Tenant cannot question landlord's title 
unZess he gives up possession. 

A tenant oaunot dispute his landlord’s title 
unless he first gives up.possession of the property 
to the landlord and it makes no difference in this 
reepeot whether the lease is determined by the 
expiration of the specific) term fixed in the lease, 
or by a notice given in pursuance of a power in 
the lease to determine it, [P. 100, 0. 1,3 

• (o) General Clauses Act (1897), 8 . 3 (25)"-* 
Several fishery would ordinarily be immoveablt 
property—Transfer of Property Act , 8 . 3. 

A several fishery is an incorporeal hereditament, 
and would normally be considered real or immovs* 
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able property. 8, 136, Evidenoe Act, applies to 
the lease of a several fishery, [P. 100, C. 2; P. 101. 
C. 1.] 

(d) Transfer of Property Act, 8 . 108 (m)— 
8everal fishery—Lease of—On termination of 
lease, lessee must give up fishing stakes though he 
may have renewed them—Fishery — 8everal fishery. 

^ The tenant of a several fishery must give up the 
fibbing stakes oo the termination of the tenanoy, 
and be oanoot claim to retain them on the ground 
that be has repaired them from time to time or 
even renewed them. Prima lacie the boundaries 
mentioned would include every fixture witbin their 
limits at the oreation of the tenanoy. [P, 101, 
Cs. 1 & 2.3 


(e) Contract dot, 8s. 21 and 20 — Mutual 
mistake of law—Cmtract is not voidable-Even 
is otherwise 8. 72 applies —Contract Aot. S. 73. 

Where mutual mistake was one of law, ut*., as 
to what legal rights the defendant possessed 8. 31 
would apply and the contract would not be avoid¬ 
able. But even if 8 20 applies, under 8 72 a 
person to whom anything is delivered by mistake 
must return it. [P. 102, O. 1.] 

(f) Easements Acts, Ss, 15 and 4 Several 
fishery—No claim to soil itself—Applicability of 
Easements Act is doubtlul. 

It is considerably doubtful whether E cements 
Aot applies to a case, where the right claimed to 
a several fishery makes no olaim to the soil itself. 
(P. 103, C. 2.] 

(g) Fishery—Right to soil prima faoie is in 
Government, 


Prima facie the soil in the bed or the sea in a 
port would be vested in the Government in riebt 
of the Crown, [P. 103. C. 2.] K 

(b) Fishery-Several fishery-host grant-0 + 

gmal lost grant in avour of unincorporated com* 

munity-Next grant by latter to men of certain 

places ivho granted it to men of certain places 

who granted it to present parties— Theory is 
unacceptable. " 


There are serious legal diffi mlties in aooepting i 
contention that a right of several fishery had it 
origin in a lost grant by the Government to i 
certain unincorporated community who granted i 
to the men of certain looalitiei, who lastly grantee 
it to the parties in question. [P. 105, 0. 1.] 

(i) Grant—Implied grant—Enjoyment explioa 
ble as a mere user of public ngh'-No presump 
Hon of lost grant arises. 


Where the enjoyment may be explained as a 
mere user of a public right, a presumption of a 
lost grant need not be made, [P. 105, C. 2.] 


Coilman and Mirza —for Plaintiff. 

Davar, Kemp aud Rmgnckar — for Da* 
Cendant. 


Judgment This 8u ifc i 0 one of a 
aenea of disputes between the CoUba and 
Mandvi sections of Bombay fishermen with 
respeot to certain fishing stakes and filing 
grounds in tidal navigable waters off the 
Oyster Rook in the Port of Bombay. It 
\8 in the nature of a test oase, and certain 


other suits have been stayed by the con¬ 
sent of the parties pending the hearing of 
the present suit. 

In the present suit the plaintiff is a 
Colaba Hindu fisherman, and the defend¬ 
ant is a Mandvi Christian fisherman. 
But there are Hindus as well as 
Christians among the Mandvi fishermen. 
The stakes in dispute in the suit are 
Nos. 31 and 32 in the line of stakes lying 
to the south-east of Oyster Rook and 
known as Bhairohee Kau, which means 
further from the shore. The other lines 
of stakes lie to the Dorbh-east of the 
Oyster Rook and are known as Darohee 
Kau or nearer the shore. We are not 
oonoerned with the latter stakes in this 
suit exoept indireotiy. 

Very briefly stated, the plaintiff claims 
that the locus in quo is a publio fishery. 
The defendant on the other hand olaims to 
be entitled to a several or exclusive right 
of fishing based on prescription, or alter¬ 
natively, on the presumption of a lost grant 
or grants. He further relies on estoppel 
based on a tenanoy agreement or agree¬ 
ments whioh the plaintiff as tenanb gave 
to the defendant as landlord. 

The defendant does not wish to raise 
any objection on the ground that the 
Advooate-General is not a parby to the 
suit to protdofc the rights of the publio. 
Nor does either party wish the Bombay 
Port Trust or the Secretary of State to be 
added as parties. It is dear that the Port 
Trust have full notice of this suit and I 
should infer that the Government of 
Bombay are also aware of it. Under all 
the oiroumstaocos, I have not thought ib 
neoessary to insist upon other parties 
being added. 

Oyster Rook itself lies some 1100 yards 
off the narrow spit of land now called 
Colaba, whioh forms the western side of the 
approach to Bombay Harbour. Here the 
Harbour entrance runs approximately north 
and south, the open sea being to the south. 
This entrance is over five miles in width 
from Colaba to Karanja Island on the 
eastern side. The suit stakes, therefore, are 
really on an arm of the sea, and their exaot 
position is shown in the Admiralty Chart 

; , * ' A Iin e drawn from St. John’s 
Church, Colaba, through the southern 
point of Oyster Rook would meet the 
Bhairohee Kau stakes, and a similar line 
drawn through the north point of Oyster 
Rook would meet Durohee Kau, The 
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Bhairohee Kau stakes are numbered from 
west to east and are some 400 yards in 
length, and consist in all of some forty 
stakes. The westernmost stakes is about 
400yards fromOyster Rock,and the eastern¬ 
most stakes touches a line drawn from the 
Sunk Rook Light House to Dolphin Rook. 
To the east again of the latter line is the 
fairway for ships approaohing the Harbour, 
the oourse being to the east of the Sunk 
Rook Lightship and the Middle Ground. 
There is, however, no gap in Bhairohee 
Kau as shown in the above Admiralty 
Chart. It is now one continuous line of 
stakes. 

The depth of water at Bhairohee Kau is 
considerable, and varies from a minimum 
of twenty-three feet to a maximum of 
forty feet and upwards. Consequently, 
the fishing stakes which have to be driven 
into the bed of the Harbour are some 
seventy-two feet in length and measure at 
the ground level some 6f feet in oircum* 
ferenoe. They are made up of three joints 
which are bound together. The top of the 
Btakes projeobs some twelve feet or more 
^above the surface of the sea depending on 
the state of the tide. 

The fishing is done by means of nebs 
fixed on rings to a pair of stakes some fifty- 
seven feet apart. The fishing usually 
takes place at high water when the tide is 
beginning to ebb, bub occasionally the nets 
are fixed for the rising flood. Exhibit E is 
a model of two fishing stakes and the neb 
whioh is used. Exhibit H is a model of a 
fishing stake and has the dimensions 
marked on it. Farther details as to this 
mode of fishing will be found in the 
Gazetteer of Bombay City and Island (1909) 
Vol. I, at p. 140, and incidentally they 
corroborate what plaintiff has told us as to 
the method of ereobing the stakes—a 
method whioh is not free from personal 
risk. Speaking generally, one may com¬ 
pare the fishing stakes and neb to the goals 
at a game of Association foot ball. The 
goal nets, however, is much deeper and 
tapers to a peak, and swings freely. 

The Bpaoe between each pair of stakes is 
usually known as " Dar ”, and a good deal 
burns in this case on what may be desori- 
• bed as a Dar and whether it may include 
the stakes themselves. So, too, one might 
argue whether the word “ goal " or “ goals)” 
includes the goal posts and the goal neb in 
the rear. Sometimes the fishermen oall 
the space between the stakes 11 Jaga.” 


Now it is common ground that for some 
twelve years prior to the suit the plaintiff 
rented the Dar between the two suit stakes 
from the defendant, and that the last ten¬ 
ancy agreement was one dated the let June 
1916 (Ex. B). and that the defendant 
purported bo terminate this tenancy by 
the notice to quib of the 260h April, 1918, 
(Ex. C) expiring about the end of May 
1918. The ownership of the stakes them¬ 
selves is a matter of controversy, but it is 
common ground that, following an inter¬ 
view with the Harbour Master at the end 
of May 1918, the plaintiff repudiated the 
right of the defendant to let the Dar and 
refused to give up possession and has 
remained in possession ever since. The 
defendant retorted by bringing a suit in the 
Small Causes Court to reoover the arrears 
of rent to June 1918 and damages for 
subsequent use and occupation. That suit, 
No. 18040 of 1918, was stayed to permit 
of the rights of the parties being tested in 
the High Court, and hence arose the 
present suit. 

I can now explain the somewhat curious 
form whioh this action takes. The only 
substantive relief asked in the plaint is in 
paras, (e) and (/). All the rest is declara¬ 
tory, But para (e) whioh asked for repay¬ 
ment of oerbain sums paid by the plaintiff 
for rent was abandoned at the outset of the 
trial and para. (/) is confined to interlocu¬ 
tory relief, viz,, an injunction to restrain 
the defendant from proceeding with the 
Small Causes Court suit unbil the hearing 
and final disposal of this High Court suit. 
There is no counter-olaim, and, therefore, 
I have a suit in which the only relief 
olaimed at the trial is declaratory, apart 
from the prayers for costs and further or 
other relief, the latter of whioh is unneces¬ 
sary haying regard to Order VII, rule 7, of 
the Civil Procedure Code, 

The declaratory relief asked for is in 
effeot (a) that the plaoe in dispute is a 
public fishery and that the plaintiff is en¬ 
titled to fish there as a member of the 
public ; (6) that the defendant has no right 
to obstruct the plaintiff in the exercise of 
this right or bo eject him from the place or 
to demand any rent for its use and occu¬ 
pation : (c) that the tenancy agreement 
(Ex. B) is not binding on the plaintiff; 
and {d) that the suit stakes are the property 
of the plaintiff and that the defendant has 
no manner of claim on them. 

The defendant in his written statement 
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pleads the tenanoy agreements and the rent 

paid thereunder by the plaintiff ; and then 

in para. 13 be pleads as follows:— 

” The defendant and the other fishermen of 
Mandvi do not claim any right to charge rent 
outside the area where the said stakes are ; but 
they olaim the right to stretoh or plaoe their nets 
between the stakes that belong to them and to 
fish the same and to lease such rights. Buch right 
has been exeroised and has always been recognised 
from time immemorial by the defendant and other 
Mandvi fishermen and their predeoeesora-in-title.” 

There is a somewhat similar plea in para. 
17 whiob runs as follows :— 

" The defendant and the other Mandvi owners 
of stakes claim that the stakes reepeolively are 
their own property and they have the right to 
stretch or place mts for oatohing fish between the 
said stakes over the soil covered by water between 
the said etikes and that suoh right they oan sell 
or let and that the Port Trust have no right to 
interfere, with suoh rights which have been 
enjoyed from time immemorial by the said fisher¬ 
men and their predeoesaora-in-title 

Ab fche oubseb of the trial, defendant's 
counsel defined his olient’s position thus :— 

“ I olaim the exolusive right to fish in the Dare 
between the stakes wbioh I oall my own. And I 
olaim the absolute right to lease and assign or 
deal with my exolusive right to fish in any way 
I like in my own Dar. 1 do not claim any right 
or ownership of the land between my stakes ; but 
I do olaim the exclusive right to the entire spaoe 
between the stakes oovered by water or otherwise.*' 

Defendant’s oounsel also stated that he 
relied on prescription and on the presump¬ 
tion of a lost grant; and in the oonoluding 
stages of the trial he handed up an amended 
pleading dealing with this presumption. 

Of the fifteen issues raised ab the trial, 
No. 10 asks whether, by reason of the 
above tenanoy, the plaintiff is estopped from 
denying the defendants’ ownership of and 
the right to fish from the said stakes and 
to lease suoh rights and from raising his 
present olaim. 

No objeotion to issue No. 10 was taken 
at the time it was raised, and the case 
proceeded on the basis that it waB open to 
the defendant on his pleading to raise this 
issue. In his final speooh oounsel for the 
plaintiff suggested for the first time that 
estoppel was nob, but ought to have been 
expressly, pleaded. To avoid any ques¬ 
tions, therefore, the written statement 
should be treated as pleading estoppel, and 
it should bo formally amended to raise that 
plea expressly. 

Now 7 I think thab the experience of moat 
lawyers is thab fishery questions usually 
involve difficult questions of law and 


troublesome questions of faob and often, 
result in a protracted trial. This suit is na 
exoepbion bo the general rule. I only hope* 
it will not meet a similar fate to Harris v, 
Earl of Chesterfield (1) and Johnston v. 
O’Naill (2). The first of these oases was. 
litigated with varying results up to the 
House of Lords, and there three of the 
learned Lords thought thab by loDg user 
fche free-holders in certain parishes had 
made out their olaim to the fisheries in, 
dispute on the river Wye, bub the remain¬ 
ing four learned Lords thought thab 
they had nob and so by a majoriby of one^ 
fche olaim failed. The other oase concerned. 
Lough Neagh in Ireland. There again 
there was a striking difference of judioial 
opinion and it was only by a majority of 
four to three that a olaim to a several 
fishery in an inland lake to the exclusion 
of the publio was established. 

Id Srinath Roy v. Dinabandhu Sen (3X 
Lord Sumner in delivering the judgment of 
their Lordships of fche Privy Council dealt, 
fully with fche law !of waters applicable fca 
fche tidal navigable rivers of Bengal aDd 
fche fishing rights therein. Ab p. 238 ho 
says :— 

" Tho Indian Courts have in many respeots 
followed the English law of waters. Sometimes; 
their rules are the same ; sometimes only similar*’. 

At p. 243 he further says: 

'In proposing to apply the juristic rules of & 
distant time or oountry to the conditions of a 
particular plaoe at the present day regard must bo 
had to the physioa), sooial, and historical 
conditions to which that rule iB to be adapted. " 

I have endeavoured throughout this oastf 
to direct counsel's attention to fche historical 
conditions governing stake fishing in and 
around fche Port of Bombay including tho 
original oessipn of the town and island of 
Bombay by the Portuguese. Bub subst¬ 
antially fche parties insisted on confining 
themselves to the Porb Trust reoords, 
which only go baok in this matter bo 187G 
or thereabouts as presented in evidence. 
It was nob till the oral evidence was dosed, 
and Mr. Rangnekar for the defence had 
entered on fche seoond day of his summing 
up speech, that I was for the first time 
referred to pages 142-164 of Campbell's 

Bombay Gazetteer, Yol XXVI, Part II, 

^^ . 

(11 (1911) A C. 633-80 L.J.Oh. 626-105 L.T. 458) 
=>55 8.J. 686 = 27 T.L.R. 548. 

(3) U91D A.O. 652-81 L.J.P.O 17-105 L T. 

687 = 65 8.J. 636-27 T.L.R. 645. 

(3) (1914) 41 I.A. 221 —42 Cal. 489 — 25 I.C. 462 
(P.O) 
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which was published under Government 
Orders in 1894 and whioh sets out many 
valuable resolutions and letters of the East 
India Company relative to the fisheries in 
and around Bombay, the first of which 
dates back to 1670, and I should not have 
had this but for the industry and personal 
researches o? Mr. Rangnekar for whioh 
I am muoh obliged. I have, however, no 
confidence that I have been put in posses¬ 
sion of all relevant and available histori¬ 
cal material, and I must decide this case as 
best as I can on what has been placed before 
me. I do not aay this by way of complaint, 
but only to show that a lawyer’s ideals 
oannot always be attained in practice. One 
must also remember that the fishermen 
in the present oase have not the financial 
resources of a duoal house such as in Neill 
v. Duke of Devonshire (4), and that it 
is not the praotioe in Bombay to obtain the 
opinion of counsel on evidence: and that 
even if counsel had advised the services of 
a legal antiquarian expert being obtained, 
it iB very questionable whether such 
advice could have been followed in praotioe. 
At any rate no such expert evidence has 
been given before me. The ostensible 
point whioh I have to decide is whether 
there is a public right of fishing by stakes 
at the spot in dispute, or whether the 
defendant is entitled to the exclusive right 
of fishing by stakes at that point. I say 
the ostensible point, beoause for the 
reasons which I will mention here¬ 
after, I doubt whether the public are 
likely to benefit, even should the 
plaintiff succeed in the suit. It will be 
seen ir> the first plaoe that the plaintiff 
is olaiming the public right to fish by 
means of stakes. I doubt whether such 
a mode of fishing would be permissible 
under English law which draws a clear 
distinction between fishing by fixed 
engines, such as weirs, stakes and so on, 
and fishing by lines or nets. Thus in 
Halsbury, Vol. XIV at p,575 it is said :— 

" When fishing ovar soil whioh is not within the 
limits of a several fishery, but is in private owner¬ 
ship, the public must fish in the ordinary way. 
They may lay lines and draw their nets, but 
' they must not set up stake nets or fized 
engines’”, 

For this proposition Bevins v. Bird (5) 
is cited. There the respondent had fished 
for salmon for forty years with stake nets 

(4) (1883) 8 A.O.135-31 W.R. 633, 

(5) (1865) 12 L.T. 306. 
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in tidal navigable waters, and it was held 
that he acquired no suoh right as against 
the general public who were entitled to fish 
there in the ordinary way and that he- 
was rightly convioted by the Justices for 
using fixed engines. 

Further, the right claimed by tha de¬ 
fendant, viz , to a several fishery with fixed 
engines but with no right or claim to 
the soil is also one whioh it would be. 
difficult to establish under English law. 
Lord Hale, in distinguishing the several 
kinds of fishing, says :— 

" Fishing may be of two kinds ordinarily, tJ«f., 
the fishing with the net, whioh may be either as a 
liberty without the soil or as a liberty arising by 
reason of and in conoomilauoe with the soil^ or 
interest or propriety of it : or otherwise ic is a looal 
fishing that ariseth by and from the propriety o£ 
the soil. Buoh are gurgites, weares, fhhiug places 
boraohice staohicc, eto., whioh are the very soil 
itself, aod so frequently agreed in our books.” 

Commenting on that passage. Lord 
Hersohell in Attorney General v. Emerson 
(6) said :— 

“ Muoh learning was displayed in the effort 
made at the Bar to explain the exaofc meaning of 
the different words used by Lord Hale in this 
passage. I do not think it neoeseary to follow the 
learned Couneel in their endeavour to distinguish 
with preoision between the various erections 
or constructions enumerated. 1 think they all 
have this in oommon, that they are oonstruotions 
or ereotions by whioh the soil is more or less per¬ 
manently oooupied, and that it is this occupation 
of a portion of the soil whioh leads Lord Hale to 
tay that they are ' the very soil itself’. I invited 
the learned Counsel for the appellant to oite any 
authority for the proposition that the mere grant 
ol a several fishery conferred the^ right thus to 
oooupy the soil. They were unable to do so It. 
may be that the temporary driving one or more 
stakes into the foreshore, as. for example, to holcf 
a net in its plaoe during a single tide, might be 
regarded as ancillary to the grant o? a several 
fishery. But I do net thick constructions of 
the nature specified by Lord Hale can be so regar¬ 
ded. It need not be determined on the present 
oooasion whether the right to maintain suoh struc¬ 
tures as Lord Hale refers to necessarily imports in 
all cases the ownership of the soil, nor whether a 
kiddle suobas has been proved to be in lawful use 
on the foreshore in question falls within the class 
specified byword Hale. It is impossible. I think, 
to deny that tha right to maintain suoh a kiddle 
affords oogent evidence chat the person possessing 
this right is the owner of the soil.” 

Ifc is true that Lord Hersohell there 
did not exolude the possibility of a several 
fishery with fixedenginss but with no rights 
to the soil. But this language throws 
considerable doubt on whether suoh a right 
would be legally practicable : So, too, in 

(6) (1891) A.O. 649. 
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Neill v. Duke of Devonshire (4), the Duke’s 
weirs were held to be strong corroborative 
evidence of his paper title to the exclusive 
fishery which he olaimod. 

On the other hand it is quite dear that 
stake fishing is one of the ordinary modes of 
fishing along this coast, and that ibis also 
an old mode of fishing. The evidence in 
the present case shows that stake fishing 
is practised at at least some six or seven 
plaoes in and near the Port of Bombay, 
such as Mazagaon, Worli, Karanja, Danda, 
etc. If one looks at the Admiralty Charts 
(Exe. XX and YY), one finds in different 
parts of the Harbour many spoti marked 
as fishing stakes. In that most interesting 
book " The Rise of Bombay ” by Mr. S. M. 
Edwardes, reprinted from Vol. XX of the 
Census of India Series 1901 by order of bhe 
Government of Bombay, there are copies of 
numerous old maps of Bombay. One of 
them, viz., Fryer’s Map cf Bombay 1672, 
is reproduced opposite page 89. There 
three rows of fishing stakes are shown. 
The soubhernmost one is opposite the 
island there called "The Old Women’s 
Island” whioh is a portion of what is now 
known as Colaba, for what were formerly 
separate islands are now linked up. I 
have oompared this map with the original 
in Fryer’s Travels and it is evidently a copy 
as it purports to be. Then at p. 71 of the 
same book there is the following extract 
from the log book of David Davies’ ship 
bhe Disoovery in 1626, viz., " The 13th 
Ootober we went into bhe Bay of Bombay 
and rode without the stakes.” This was 
of oourse before the oession of Bombay 
Porb and Island by the Portuguese to the 
English Crown about 1661. That was 
under the marriage treaty between 
Charles II and the Infanta of Portugal 
whioh is referred to on p. 89 of Mr. 
Edwardes' book but is seb out more fully 
at p. 90 of Mr. Malabari’s Book "Bombay 
in the Making” and also in the well-known 
judgmenb of Sir Miohael Westropp in 
Naoroji Beramji v. Rogers (7). Then in 
Campbell's Bombay Gazetteer, whioh I 
have referred to, one finds at p. 142 a 
reference in a letter of 1676 from the 
Surat Directors to bhe Company whioh 
says: "We, finding ib prejudicial bo your 
oooleries or fishing stakes of Bombay, 
Worli, Mazagaon and other plaoes and 
much inconvenient bo your people....” 


In our Courts, we find a valuable deci¬ 
sion of Sir Miohael Westropp in Baban 
Muyacha v, Nagu Shravucha (8), with 
reference to some fishing stakes within the 
three mile limit near Salsebbe some twenty 
miles up the Coast from Bombay. At p. 

60 he says :—“The system of stake fishing 
along this coast is very anoient.” He then 
refers to Fryer’s Map and proceeds :— 

"It has not been contended that the plaintiffs' 
stakes interfere with navigation, and the system 
is too long established, and permitted as one of 
the most ordinary inodes of oea fishing, to be 
regarded with the jjelousy with whioh stake 
fishing is viewed by the English Law, whioh 
deems stake fishing a private mode of fishing incon¬ 
sistent with a common fishery, Moreover, the 
stakes are alleged to bo shifted at partioular 
seasons, and cannot be regarded as giviug a title 
to the pacts of the soil iu whioh they are from 
time to time planted, as Lord Hale seemed to think 
was the oaao in England, from whioh opinion 
Me. Hall expresses bis dissent”. 

That oase is important on other grounds, 
because bhe plaintiffs there were fishing by 
stakea but olaimed to do so merely as mem¬ 
bers of bhe public and without any exclu¬ 
sive right thereto : and in spite of that they 
olaimed a right to prevent the defendants 
from ereoting other stakes and nets within 
suoha disbanoeas bointerfere with bhe plain¬ 
tiff’s fishing. Sir Miohael gave a most inte¬ 
resting judgmenb whioh requires to be read 
from beginning to end. His decision was in 
favour of the plaintiffs and he pub ib on 
the ground that eaoh member of the publio 
ought to exeroise his rights so as nob to 
interfere with bhe rights of the other 
members of the publio. At p. 55 he says: 

" If the plaintiffs have, as we hold to be the 
osbc, a right to fish in the eea off Yerangal as 
members of the publio, and the defendants have a 
similar right, we think that eaoh were bound to 
exeroise that right in a fair and reasonable manner, 
and not so as to impede the others from doing the 
same. There being a right, there must be a 
remedy, and wo think that this suit, whioh sounds 
in caso, is a proper mode of seeking that remedy. ” 

At p. 58 he says : 

4 ‘ I asked the learned counsel for the defendants 
whether, it the defendants had plaoad one row of 
stakes immediately in front, and another row of 
stakes immediately behind those of the plaintiffs, 
such oonduot, which would completely prevent 
them from exercising their equal right with that 
of the defendants to fish in the sea, would not be 
actionable, and he did not venture to deny that it 
would. There undoubtedly was room enough 
for both parties to fish off Yarangal, and they 
should exeroise their right in suoh a manner as 
not to impede eaoh other in so doing, What is a 
reasonable distanoe at whioh one party should fix 


(7) (1867) 4 B.H.O, O.C. 1 


(8) (1877) 3 Bom. 19. 
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their stakes from those of the other, so as not to 
impede the lat6er from fishing, may depend on 
many oiroumetanoes, 0 . g,, the strength with 
whiob the tide runs, the direction in whioh the 
fish usually run on the ebb or flood tide, the 
variety of the currants occasioned by the confor¬ 
mation of the shore or upon other ciroumataaoes, 
whioh should be the subject of careful enquiry. 
Independently of custom if there be any oonduot 
of one party towards the o -her which prevents the 
latter from a fair ereroise of his equal right, and 
speoial injury thereby results to him, suoh 
oonduot is actionable. There appears to be no 
good reason why the prinoiple, sic utere tuo ut 
alienum non laedas, should not be applied to 
rights as well as to property. There is a very great 
differenoe between fair competition and wilful 
prevention,” 

Thao, after referring to fcha custom that 
prevailed in the whale fisheries, the Court 
eventually remitted the ease for a new 
trial on the merits, inasmuch as the oa 3 e 
had originally been dismissed by the trial 
Judge on the ground that the plaintiffs 
were nob inlaw entitled to the injunction 
■whioh they claimed. 

I should mention that it is not suggested 
in the present case that the stakes are 
shifted at particular seasons. This distin¬ 
guishes to soma degree the faobs in the 
present case from those in Baban Mayacha 
v. Nagu Shravuchct , (8) Probably this de¬ 
pends in any particular spot on the protec¬ 
tion if any from the monsoon. Off Oolaba, 
there would be some protection. 

So, too, in Reg. v Kastya Rama (9) 
it was held to be a criminal offenoe for vil¬ 
lagers to remove the fishing stakes which 
had been planted by the villagers of a 
neighbouring village. There at p, 70 
Mr. Justice Kemball said:— 

“ It is admitted that the ordinary and recognis¬ 
ed praotice of taking fish along the ooast is by 
means of nets attached to stakes.” 

Stake fishing has also been considered 
by the Madras High Court in Narasayya 
v. Sami (10) where the plaintiffs in that 
case were held to have made out their claim 
by custom and usage to put up stake nets 
across a tidal river and were held entitled 
to an injunction to restrain the defendants 
from interfering with that right. That 
case rested, I think, on custom. 

The fact, therefore, that stake fishing is 
an ordinary method of public fishing 
along this ooast puts a serious difficulty 
in the way of the defendant for aots whioh 
he could rely on uader English law to 


(9) (1870 8B.H.C.R. 63. 

(10) (1889) 12 Mad. 43, 


establish a several fishery may be at¬ 
tributed here merely to his exeroise of a 
public right, When, too, one considers 
what that public right involves, there would 
seem no reason why a man who has onoe 
planted his stakes and kept them in repair 
should ever be turned out during his life, 
nor why if, from illness or old age, he 
wanted to retire, he should not be able to 
substitute a relative or a friend in his 
place with or without payment before any 
other member of the public could intervene. 
If this is so, then the real point in this suit 
is not so much whether the fishery is a 
public or a private fishery, but who can 
retain or obtain possession of the stakes and 
Dar? For once in possession, he could 
praatioally snap his fingers at any other 
member of the public. That is why I 
venture] to think that though the osten¬ 
sible point in the case is whether the 
fishery is public or private, the practical 
point is, who is entitled to possession ? 

Turning to the actual issues raised, I 
will first deal with the question of estoppel 
raised by issue No. 10. That depends on 
the agreement of the 1st June 1916 
(Ex. B) whioh is in the following terms : 
[His Lordship read the agreement,] 

It will be observed that the agreement 
expressly states that the defendant is the 
owner of the Dar, that the plaintiff is to 
deliver up possession at the expiration of 
the tenanoy, and that if the tenancy is to 
be renewed, he should pass a fresh rent 
note. Further, the agreement defines the 
boundaries by reference to the adjoining 
Dar on each side. It further provides 
that :f the tenant does not wish to continue 
the^ tenancy, he is to give one month’s 
notioe, and, on the other hand, if the 
landlord wishes to resume possession he is 
to give one month’s previous notice. It 
will also be observed that the agreement 
throughout refers to the Dar and does not 
expressly mention the stakes themselves. 
Further, the promise by the tenant to 

deliver up possession is repeated no less 
than four times. 

One point I should mention as to the 
duration of the tenanoy. It is expressed 
to be for one year that is to say from the 
above-mentioned lunar date (the 1st June 
1916) to the 25th November 1916, i.e. t 
until the termination of the agreement 
Later on, the expression “ the next year ” 
is used in connection with a notioe to be 
given by the defendant in the event of hia 
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non-renewal of the tenancy. The wording 
ia not very happy, but both aides oonoeded 
that despite the reference to 25ish Novem¬ 
ber 191G the agreement was for one whole 
year from the 1st June 1916. Similar 
wording was used in the earlier agreement 
(Ex. A) of 28th June 1915, and 
indeed in many, if not all. of the 
similar agreements as to the other Dars. 
The witnesses could not altogether ex¬ 
plain the oommon form thus used, though 
it may have some reference to the fishing 
season which at this particular spot 
is during the monsoon months, June to 
October and a little beyond. At any rate 
it was not contended that the agreement 
Ex. B was void for ambiguity. After the 
expiration of the year, the fcenanoy agree¬ 
ment was, I think, renewed as a monbhly 
fcenanoy having regard to eeotion 116 of 
the Transfer of Property Aot. 

Now I think it is settled law that a 
tenant oannot dispute his landlord’s title 
unless he first gives up possession of the 
property to the landlord, and that it makes 
no difference in this respeot whether the 
lease is determined by the expiration of 
the speoifio term fixed in the lease, or by 
a nofcioe given in pursuance of a power in 
the lease to determine it. 

In Mt. Bilas Eunwar v. Deoraj Banjit 
Singh (11) Sir George Farwell, in 
delivering the judgment of their Lordships 
of the Privy Counoil, said as follows :— 

“ Tho other point in the oase is one of estoppel, 
The property was let by tho plaintifl to the defend- 
h nt Banjit 8ingh ; he was lot into possession by 
tbe plaintiS’s gardener Bhairon, on hot behalf and 
by her direction, and he regularly paid rent to her 
nad applied to her to do all the nooessary repairs ; 
he has never given up possession to her although 
b c duly received notion to quit, and he has denied 
her title. 8eotion 116 of the Indian Evidonoo 
Aot is perfectly clear on tho point, and rests on 
the prinoiplo well established by ninny English 
c*sca, that a tenanr who has been lot into posses¬ 
sion oannot deny his landlord’s title however 
dolcotivo it may b9, so long as bo has not openly 
restored possession by surrender to his landlord.’ 

This oaso has been rocoufcly followed in 
this Court, by my Lord tho Chief Justice 
and Mr. Justice Heaton in Ekoha v. 
Dayaram (12). There tho Chief Jusfcioo 
said at p. 84 as follows :— 

M It is necessary t.o lay down perfectly clearly, 
that a tenant who wishes to disputo his landlord’s 
title, must not ouly sea that the tenancy has 


(11) (1915) 37 All. 667 = 30 I. C. 299 = 43 I. A 

203 (P.O.). 

(12) (1920) 22 Bom, L.R. 82 = 65 I, 0. 363, 


oome to an end, but that the possession which was 
in him as a tenant has been surrendered. We 
oannot allow a tenant to hold over aDd remain in 
possession, and then use that possession as a lever 
to support a case in whioh he denies the landlord’s 
title,” 

I may also refer fco Oour Hurt Mai v. 
Amirunnessa Ehatoon (13>, whioh was a 
fishery oase deoided in 1881, and where ifc 
was held that a tenant was nob entitled fco 
plead that bis landlord could nob have an 
oxolusive right of a several fishery in a 
navigable river. The oase seems very close 
to the present one. 

The law as thus stated was nob and 
indeed oould not be disputed by counsel for 
the plaintiff so far as regards landed 
property. His contention was bhat sec¬ 
tion 116 of the Indian Evidence Aot, 1872; 
only referred to immoveable property, and 
that a right of fishrng oould not be 
immoveable property. There is no definition 
of immoveable property in the Indian 
Evidenoe Aot, but iD seotion 2 (5) of the 
General Clauses Aot, 1868, it is defined to 
inolude land”, benefits to arise out of 
land and things attaohed to the earth or 
permanently fastened to anything attaohed 
fco earth. There is a similar definition in 
seotion 3 (25) of the General Clauses Aot, 
1897. In my opinion a several fishery is 
an inoorporeal hereditament and would 
normally be considered real or immoveable 
property. Thus in Neill v. Duke of Devon¬ 
shire (4) Lord Selborne says :— 

" The publio oould not, id law, prescribe fora 
profit a prendre in alieno solo, ihey could acquire 
no right adversely to the owner of the several 
fishory under any statute of limitation ; and 
‘ abandonment’ whioh was suggested in the 
argument of the appellants ’ counsel, is a term 
which has no legal meaning as to an incorporeal 
hereditament, such as a sovoral fishery, whioh oan 
ouly pas 8 by deed.” 

I may also refer to Ram Gopcil Bysack 
v. Nuruniuddin (14) where a several fishery 
was hold to be immoveable property within 
tho meaning of the General Clauses Aot and 
seotion 106 of the Transfer of Property 
Aot. 

Turning, then to the agreement, Ex. B, 
I think it purports to demise a several 
fishery, viz., a right of fishing, whioh 
is in the oxolusive ownership of a parti¬ 
cular person over a particular locality. 
Itseemstome, therefore, that it is no 
answer for the plaintiff fco say that no such 


(13) (1910) 11 O.L.R. 9. 

(14) (1893) 20 Oal. 446. 
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right was in faot demised, because the 
plaintiff had no several fishery, but only a 
right to fish as a member of the public. 
That argument direotly challenges the 
landlords title, and that is exactly what 
the law of estoppel prevents the tenants 
from doing. After all, that law seems only 
a reasonable one, viz., that if a tenant 
disputes the validity of the document under 
whioh he has obtained possession, he 
must first restore the status quo ante by 
giving up possession, and none-the less so, 
because in the agreement before us, he has 
expressly contracted so to do. In my 
judgment, therefore, the defendant is enti¬ 
tled to euooeed on]the question of estoppel, 
so far as regards at any rate the Dar. 
•What then about the stakes and the 
position whioh the stakes oooupy ? Does 
the agreement comprise them ? In my 
opinion the agreement does inolude the site 
of the stakes having regard to the bounda¬ 
ries whioh are fixed by the agreement. If the 
boundaries are, as stated in the agreement, 
to be those of the adjoining Dars, prima 
facie the tenanoy would inolude the site of 
the suit stakes. Counsel have stated that 
the suit Dar could not run right up to the 
adjoining stakes, because otherwise the 
owner of the adjoining stakes would be 
unable to pull his nets up and down his 
own stakes. In faot, a small space is left 
between, say, the easternmost stake of one 
Dar and the westernmost stake of the 
other, and this is no doubt neoessary for 
practical fishing. But if one assumes that 
prima facie the boundary of one Dar is 
half way between the easternmost stake of 
the one Dar and westernmost stake of the 
other, I think that would be a reasonable 
solution of the suggested difficulty. I think, 
therefore, that the tenanoy agreement in 
question included the present site of the 
suit stakes. 

What then about the stakes themselves, 
viz., the pieoes of wood ? As to them, I 
think the defendant is prima facie entitled 
to them. On the faots of this case, I am 
of opinion that the defendant owned both 
the Dar and the stakes before they were 
first let out to the plaintiff, and that it 
was the defendant’s stakes which the 
plaintiff first made use of wlien he entered 
originally into the tenancy. I think, 
therefore, that he must give up the fishing 
stakes on the termination of the tenanoy, 
and that he oannot claim to retain them 
on the ground that he has repaired 


them from time to time or even 
renewed them, Prima facie the boun¬ 
daries mentioned would inolude every 
fixture within their limits at the creation 
of the tenanoy. Henoe the stakes them¬ 
selves would be inoluded. I am satisfied 
that originally these stakes belonged to the 
defendant. It is most improbable, therefore, 
that he would for a rent of say Rs. 25 give 
a year’s lease and allow the tenant to remove 
stakes worth upwards of R3. 120. The 
agreements of other Dars are mainly in the 
same form, and the witness Shivram Hassia 
let one of his Dars for the first time some 
two years ago, and yet nothing was express¬ 
ly said about the stakes. Did he too make 
a presenb of the stakes to his tenant ? 

Further, from a technical point of view, 
I take it that eaoh new writing constituted 
a new tenanoy, and that even if the stakes 
oould be considered as tenant’s fixtures 
under an earlier agreement but were not 
removed thereunder, it would not neces¬ 
sarily follow that they would remain 
tenant’s fixtures, under the subsequent 
agreement. It is true that the notice to 
quit gave them notice to remove their stakes 
if any, but this was a common form notice 
sent round to all the various tenants, and 
it was explained by the defendant to mean 
that if any of the parties had put down 
entirely new stakes, the defendant wished 
them to be at liberty to remove them. In 
fact in the present oase that notioe was not 
complied with by the plaintiff, and I doubt 
whether he is now entitled to obtain the 
benefit of it. 

In my judgment, therefore, issue No. 10 
must be answered in the affirmative. 

I may next take issues Nos. 1L and 13, 
which in effect raise the question whether 
the plaintiff can avoid the agreement of 1st 
June 1916 (Ex. B) on the alleged grounds 
of fraud or mistake. Strictly speaking, I 
should have taken these issues before issue 
No. 10, but there seems to be so little 
substanoe in them, that it is sufficient to 
mention them briefly here. At the outset 
of the trial, plaintiff’s counsel was prepared 
to drop prayer (c) of the plaint, viz., that 
the tenanoy agreement waa not binding and 
also the charge of fraud if the defendant did 
not rely on estoppel. But on defendant’s 
counsel stating that he did rely on estoppel, 
the charge of fraud was maintained, and 
subsequently plaintiff’s counsel obtained 
my leave to retain prayer (c) of the plaint. 

The charge of fraud is, in my opinion* 
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wholly unfounded and should never have 
been made or persisted in. The alleged 
fraud is that the defendant falsely and 
fraudulently represented to " the plaintiff 
that he is the owner of the plaoe where the 
suit’ stakes were fixed.” But this tenancy 
began in 1906 according to the defendant 
and in 1896 according to the plaintiff. 
Further the renewals in 1915 were 
the result of the decision of the secretary 
of the whole Koli community. Indeed 
up to the interview with the Harbour 
Master in July 1918, which I will deal with 
later, nobody ever doubted the right of the 
defendant and other- Mandvi men to the 
ownership of these Dare. I am satisfied 
that bbe defendant honestly thought that 
he was ths owner of the Dar and that he 
had grounds for thinking so and that if he 
did make any representation, it was not 
fraudulent. 

Then it was said that there was a mutual 
mistake of fact and therefore the agreement 
was void under seotion 20 of the Indian 
Contraot Aot. Mutual mistake is not, I 
think, pleaded, but even if it was, I am of 
opinion that the mutual mistake, if any, 
was one of law, viz., as to what legal rights 
the defendant possessed. If so section 21 
would apply and the contraot would not 
be avoidable. But even if seotion 20 doos 
apply, thon under seotion 72 a person to 
whom anything is delivered by mistake 
must return it. So presumably the plain¬ 
tiff would still have to give up possession 
of the suit Dar to the defendant. I need 
not, however, pursue the matter further 
nor consider whether any mutual mistake 
was established on the evidence, Nor need 
I oonsider whether, in the absence of fraud, 
it is open to a tenant bo avoid the principle 
of estoppel by alleging a mutual mistake a 3 
to his landlord a title. As tho tenancy agree¬ 
ment oannot then beavo'ded either on the 
ground of fraud or mistake, ib follows that 
in my judgment bhe defence of estoppel suc¬ 
ceeds and is an answer to the whole action. 

The oonolusion whioh I have thus arrived 
at on bhe question of estoppel is sufficient 
to dispose of this present suit. There has 
been no offer made by the plaintiff at the 
trial to give up possession, and thon to let 
the matter be fought out on the other issues. 
Even if there had been, there would have 
been some difficulty in aooeding bo that 
suggestion having regard to what wasstabed 
by the Chief Justice in Ekoba v. Day a- 
ram (12), unless of course the defendant 


consented to it. On bhe other hand, muoh 
time has been spent over the evidence in 
this oase, and both parties have at various 
sbages expressed their desire that my judg¬ 
ment should deal with the speoifio rights • 
olaimed by the defendant and the plaintiff 
respectively. That is in one sense the 
reason why the parties stayed bhe Small 
Causes Court suits and oame bo the High 
Court. Furbher, the issues raised at 
the trial whioh included the plaintiff’s 
olaim to have bhe tenanoy agreement 
set aside on the ground of fraud or 
mistake and the alleged distinctions 
between the Dar and the stakes would have 
made it difficult to confine the evidence 
solely to estoppel. Tbe parties have also 
intimated their probable intention of 
contesting this matter to the Privy 
Council, or at any rate in the appellate 
Court. On the whole, therefore, I think I 
may aooede to the wishes of the parties, and 
give my opinion on the rest of the issues 
raised apart from the question of estoppel. 

Apart, then, from estoppel, the defen¬ 
dant's oase is founded on prescription, and 
this is raised in issue No. 12. He relies in 
the first plaoe on seotions 15 and 4 of the 
Indian Easements Aot, viz., in seotion 15 
the words— 

“Where...any other easement has been peaoeably 
and openly enjoyed by any person olaimiog title 
thereto, as an easement, and as of right, without 
interruption, and for twenty years, tbe right to 
suoh...other easement shall be absolute,’* 

Explanation 4 provides : — 

“ When the property over whioh a right is 
olaimed under this eootion belongs to Government, 
this section shall bs read as if, for the words 
twenty years’ the words 'sixty years' were 
substituted.” 

Thon under seotion 4— 

” An easement is aright whioh the owner ot 
occupier of certain land possesses, as suoh, for the 
boneficial onjoymeot of that land, to do and 
oontinue to do something, or to prevent and con¬ 
tinue to prevent something boing done, in or upon, 
or iu respect of, certain other land not bis own.” 

In the explanation to that seotion " the 
expression land’ includes also things 
permanently abtaohed to the earth.” 

He next relies on tho definition of 
easement in the Indian Limitation Aot IX 
of 1908, Seotion 2 (5) says:— 

Easement' inoludes a right not arising from 
contraot, by which one person is entitled to remove 
and appropriate for his own profit any part of tbe 
soil belonging to another or anything growing in. 

or attached to or subsisting upon, tbe land of 
another,” 
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He says that in law waters are merely 
regarded as land covered with water, 
and that consequently fish “ grow 
or subsist upon land” because the land 
includes the water, and that it has been 
so held in Chundee Churn Roy v. Shib 
Chunder Mundul (15). That, however, 
was a decision on the Indian Limitation 
Act, and the definition of easement in the 
Indian Easements Ant is quite different. 

I oonfess I have considerable difficulty 
in seeing how the Indian Easements Acb 
applies to a case like the present, where 
the right claimed to a several fishery 
i makes no claim to the soil itself. It was 
said that the defendant was the “owner of 
certain land” within the meaning of 
section 4 beoause he was the owner 
of the Dar, and that “the certain other 
land nob his own” in respect of whioh 
he was doing something was the bed of the 
Harbour. This contention may help to 
explain how the defendant came to claim 
the Dar and not the soil, bub I am far from 
satisfied that it is oorreot. There seems 
bo me muoh foroein Mr. Coltman’s conten¬ 
tion that the defendant is really claiming 
to be the owner of both the dominant 
tenement and the servient tenement, viz., 
the Dar and that hence there can be no 
easement. There is also the difficulty as 
to whether the enjoyment proved here was 
“ of right ” within the meaning of sec¬ 
tion 15, I will, however, deal with this in 
considering the presumption of a lost grant. 

Now seotion 2 (c) of the Indian Ease¬ 
ments Aob preserves ‘‘ any right acquired 
or arising out of a relation created before 
the Act came into foroe ” and accord¬ 
ingly I think it would be open to the 
defendant to found his case on prescription 
or the presumption of a lost grant quite 
irrespective of the Indian Easements Aob. 
(His Lordship held on the evidence that 
the defendant and his grandfather had 
been in possession of the suit Dar by 
themselves or their tenants or servants for 
sixty years and upwards, viz., for a period 
beginning at least twenty years prior to 
the death of the grand-father in 1874). 
Another considerable body of evidence dealb 
with the position which the Government of 
India and the Bombay Port Trust have 
adopted towards the fishermen. The re¬ 
cords of the Port Trust in this matter going 
baok to 1876 or thereabouts have been 
pat in, and it is contended that they show 
(15) (1880) 5 Oal. 945 = 6 G.L.R. 269. 


that after a considerable struggle the 
fishermen’s right have been formally 
recognised by Government and the Port 
Trust. Whether the bed of the port is at 
this particular spot vested in the Govern¬ 
ment of India or in the Port Trust, I do I 
nob propose to deoide. Prima facie the J 
soil would, I think, be vested in the 
Government of India in right of the 
Crown. In Srinath Roy v. Dinabandhu 
Sen (3), Lord Sumner says :— 

“The freehoid of 4he bed of navigable waters 
was deemed to be in the East India Company aB 
representing the Crown and now ie- vested in the 

Government of India in right of the Crown.” 

• 

[After referring to the arguments of the 
counsel His Lordship proceeded :—] 

In 1877 or thereabouts very serious 
complaints began to be made of the danger 
to navigation caused by some of the fishing 
stakes outside the then limits of the Porb 
Trust but an the entranoe to the Port. 
Representations were made by the Port 
Trust to Government and enquiries as to 
the legal position were made. So far aa 
these records have been plaoed before me, 

I have not found that insistence on the 
rights of public navigation which one 
might have expeoted, (See Halsbury’s 
Laws of England, Vol. XXVIII, pp. 400- 
403). But I cannot assume that these 
rights of navigation or any attendant 
remedies against improper obstructions 
were over looked. At any rate the result 
was that the Government of India intro¬ 
duced the Obstruction to Fairways Act, 
1881, whioh eventually was passed into 
law. Section 10 runs as follows :— 

“Whenever the maintenance or oreation of an 
obstruction in any fairway has become lawful 
by loDg usage or otherwise, and such obstruction 
is removed or destroyed under section 2, or its 
oreation is regulated or prohibited under seotion 
8, any person having a right to maintain or 
create such obstruction shall be entitled to receive 
from the 8eoretary of State for India in Council 
reasonable compensation for aDy damage caused 
to him by suoh removal, obstruction, regulation 
or prohibition”. 

It is further established that under that 
Acb a large number of stakes, viz., those off 
Chandi Kau outside the entranoe to the 
Porb and some miles south of Oyster Rook 
were removed, and compensation amount¬ 
ing toRs. 42,000 or thereabouts was paid 
to the owners of the stakes. It is further 
proved that under this same Aot some of 
the easternmost stakes whioh then existed 
off Bhairohee Kau were removed oompul- 
Borily. In that case, however, no oompen~ 
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aafcion was paid as the fishermen were 
given other places for their stakes. Now it 
is quite true that I have only to deal with 
Bhairohee Kau, and that I am not directly 
concerned with the stakes off Chandi Kau. 
But I think it is in favour of the defend¬ 
ant, so far as it goes, that Government 
have recognised that fishermen may have 
a legal right to retain their fishing stakes 
within territorial waters and to be entitled 
to compensation, if for any purpose they 
are desired to be removed. I think also 
one may fairly say that if as regards 
Bhairchee Kau the fishermen, whose 
shakes were removed, had nob aooepted the 
position, they would ha voprima facie been 
entitled under seotion 10 to compensation. 
Some other provisions as to removing 
obstructions and paying compensation will 
be found in sections 10 and 12 of the 
Indian Ports Aot, 1908, whioh wa 9 
amended by Aot VI of 1916, bub I do not 
think I need pursue that. 

Then ooming down bo the time of the 
present dispute the defendant relies on 
what is the present fishery position taken 
up by the Port Trust. They have oalled 
the Harbour Master, Capb. Mackenzie, 
who has an experience going baok 
some twenty-two years of the Harbour, 
first, as a pilot and afterwards for the last 
two or three years in his present position. 
As a result of this experience he acoepts 
as acourate the following statement made 
in para 4 of the letter of the 7tb August 
1918 (Ex. 11) written by the Porb Trust 
to the solicitors for the defendant. This 
letter was written by the Port Officer and 
runs as foliows :— 

“ With roforeoca tn corrogpocdeoce ending with 
your letter dated ‘JGth Juty, 1918, I have the 
honour to elate that, alter Roing through the 

°r> rpoor ^ y * b ft ve oome to the oonolueion that 
the I ort Offiocr i9 only empowered to remove fish¬ 
ing stakes, fishing buoys, 0 fo., when placed outsido 
ho authorized aBaa^,” 

(2) That witnin the authorised fishing areas 
any person or perions can plaut fishing stakes 
eto. and if such bo au obstruction to the othors 
who have already planted their stakes eto. then it 
is a oaee for their oasteraen or Patois to deoido, 
and settle the dispute between themselves and' 
failing to coma to any oonolusioD, then tbo law 
Court is open to them, 

(3) The Port Officer oau on no aooounfc 
interfere in their internal disputes, i.o. disputes as 
-o rights of fishing within the authorised areas as 
his duty is only to see that tho authorised fisbiDg 
areas are not extended by plaoing fishing stakes or 
buoys outside the areas allotted for fishing 
^purposes in Harbour. 

(4) I may add that tho owners of the fishing 
stakes or buoys may lease or sell their right of 


fishing on their stakes or buoys or let them or hire 
or transfer their stakes or buoys to other members 
of their family or to any other person by private 
agreement and oharge rent for the buoys or stakes 
(Dars or doors) but they are on no aooount to 
oharge rent for the plaoe, ».e., land or soil whioh 
is entirely the property of the Port as conservators 
of the Port. 

(5) It should, however, be noted that if any 
owner of the fishing stakes eto. fails to renew the 
stakes broken or replaoa those washed away and 
suoh land or soil falling vacant, others shall have 
right to plant stakes eto. and therefore in order to 
keep their rights over their stakes or buoys they 
should keep them repaired when broken or renew¬ 
ed when washed away! but if they abandon their 
stakes eto. others shall have the right to plant 
stakes and fish there, but all suoh disputes must 
be settled betweon themselves or in a Court of 
Law.” 

[After referring to the evidence of Oapt* 
Mackenzie and afterwards the historical 
evidence, His Lordship proceeded :—] 

But wbat does this evidence all amount 
to? In the first plaoe, the defendant has 
never been able to satisfy me that what he 
and his grandfather have done was 
necessarily inconsistent with a publio 
right of stake fishing. Once it is granted 
that the publio right of fishing in navig¬ 
able waters on this coast may be exeroised 
by shake fishing, it almost follows that 
quasi-permanent rights may be obtained in 
particular spots. For there is no one entitled 
to ejeot the stake-holder, and iu practice 
it would be difficult, if not impossible, 
to prevent him from transferring his right 
to his relatives or friends. 

Where indeed stake fishing is general I 
thiok oaution is necessary before one 
aooepts the view that each Dar owner has 
a prescriptive right to a sheet of water and 
to affix his stakes in the sub-soil although 
he has no claim to the soil itself. 
Personally, too, I doubt whether the suit 
stakes have always been in their present 
position. The two Admiralty Charts in 
evidence are not quite consistent about 
theso stakes. And if one turns to Fryer’s 
Map of 1672, tbo stako9 there shown were 
much further out into the Harbour, and 
were indeed in the present fairway being al¬ 
most due south of Cross Island. 

Anothor great difficulty in the way of 
the defendant is to explain how he and his 
ancestors obtained their individual right 
by prescription. One test is to see bow 
they oould have acquired it by any grant 
now lost. This is, I think, a fair test. 
The common law doctrine is that all pres¬ 
criptions presuppose a grant (per Lord 
Lindley in Gardner v. Hodgson's Kingston 
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Brewery Company (16), I accordingly 
direoted the defendant to bring in a supple¬ 
mental pleading as to the presumption of 
a lost grant and it amounted to this. Either 
there were three lost grants, viz., (a) from 
the East India Company to the fishing class 
of Koli community ; (6) from latter class 
to Mandvi and Colaba men ; and (c) from 
latter men to defendant’s predecessors-in- 
title, or alternatively, there was a direot 
grant from the East India Company to 
the defendant’s predecessors-in-title. 

Mr. Coltman in a foroible argument 
pointed out the legal difficulties in the way 
of the first contention. Could there be 
such a grant (a^ unless the fishing class 
were thereby made a corporation or there 
was a grant upon trust for them ? (See 
Goodman v. Mayor of Saltash (17); Attorney - 
General v, Mathias (18); Lord Rivers v, 
Adams (19), But even if grant (a) was 
made, how could grant (6) be validly made ? 
In the first place, what right could the 
corporators have to dispose of the right 
(oompare In re The Company or Fraternity 
of Free Fishermen of Faversham (20) and 
seoondly, how could it be validly granted to 
the Mandvi and Colaba men, for according 
to English law they could only be cons¬ 
tituted a corporation by a grant from the 
• King. (See Willingale v. Maitland (21). 
Similarly there would be other legal objec¬ 
tions to the validity of the suggested grant 
(c), It was said in answer that in this 
country a grant may be made to a fluctuat¬ 
ing body like a village ora caste: Secretary 
of State v. Mathurabhai (22) and Secretary 
of State v. Haibatrao Hari (23). But in the 
former case the question as to fisheries, etc., 
was left open and in Lutchmeeput Singh 
v. Sadaulla Nushyo (24), Lord Rivers v. 
Adams (19) was followed. 

This leaves the alternative direot grant. 
It may be that the Crown or the East India 
Company unlike the Crown in England 
would not be fettered by Magna Charta 


(16) (1903) A.C. 229 = 72 L.J. Oh. 558 = 88 L.T* 

698 = 52 W.R. 17 = 19 T.L.R. 458. 

(17) (1882) 7 A.G. 633 = 52 L.J.Q.B, 193 = 48 L.T, 

239 = 31 W.R, 293 = 47 J.F, 276. 

(18) (1858) 4 K. & J. 579. 

(19) (1878) 3 fir. D. 361 = 48 L.J. Er. 47 = 39 

L.T. 39-27 W.R. 381. 

(20) (1887) 36 Oh. D. 329. 

(21) (1866) 3 Eq. 103 = 36 L.J. Oh. 64 = 15 W.R. 

83. 

<f22) (1890)114 Bom. 213. 

(23) (1904) 28 Bom. 276 = 6 Bom. L.R. 43. 

24) (1883) 9 Cal. 698 = 12 O.L.R. 382. 


in making suoh a grant: see Viresa v. Tat- 
ayya (25) and Mori Das Mai v. Mahomed 
Jaki (26). But it seems to me unlikely 
that any such grant was ever made. In 
Baban Mayacha v. Nagu Shravucha (8) 
Westropp, C.J. said : 

“ West, J. in speaking of the prerogatives of the 
Crown in India in this respcot said : ‘I am not 
aware that in any oase they have been so used as 
to exolude any Bubjeot in this oountry from fishing 
in any part of the sea. No grant of a fishery in 
th 9 present oase has been set up either as directly 
proved or as to be inferred from presoriptive 
enjoyment.” 

If I could not find a legal origin for this 
stake fishing, the case would be quite, 
different but as it may be explained as a 
mere user of a public right, one is not 
driven to make the presumptions one 
might otherwise do. Thus in Gardner v. 
Hodgson's Kingston Brewery Oo. (16) Lord 
Maonaghten at p. 235 says :— 

“ There is oertainly no need to resort to the 
presumption of a lost grant when the faota of the 
oase, eo far as 'they are'.known suggest a much 
simpler aud a more natural explanation.” 

And Lord Lindley says at p. 240 :— 

“ For that dootrine only applies where the 
enjoyment cannot be otherwise reasonably ao- 
oounted lor.” 

So, too, in speaking of prescription under 
the,English Prescription Act, where, like 
section 15 of the Indian Easements Act, 
the enjoyment has to be of “ right.” Lord 
Lindley inithe same case says at p. 239,: 

“ a. uitle by prescription oan ba established by 
long 9 eaoeable open enjoyment ooly : but in order 
that it may be so established the enjoyment must 
be inconsistent with any other reasonable inferenoe 
than that it has baen as of right in the senBe 
above explained, This, I think ia the proper 
inference to be drawn from the authorities dieous- 
sed in the Court below. If the enjoyment is 
equally ooosistent with two reasonable inferences, 
enjoyment aa of right is not established. 

The right of navigation affords, I think, 
some analogy. Speaking very generally, 
this right entitles one to cast anchor 
or moor in territorial harbours, That 
right involves no claim to the ownership of 
the soil itself. It is merely an inoident of 
the right of navigation and must be used 
as such : and is subject to the proper 
discretion of the harbour authorities in 
the interest of all having the like right 
and may be subject to statutory restric¬ 
tions, suoh as section 30 of the Indian 
Ports Act, 1908. Accordingly in general 
the right will prevail against the owner of 


(25) (1885) 8 Mad. 467o 

(26) (1885) 11 Cal. 434. 
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the foreshore who may nob out adrift the 
mooring buoys used by yaohfca or other 
vessels for the purpose of navigation : see 
Attorney-General v. Wright (27). On the 
other hand it will not enable a ooal hulk 
to be moored in the harbour permanently, 
see Denaby and Cadeby Main Collieries , 
Limited v. Anson (28). 

So hero the stake fisherman may fix his 
stake as the sailor dees his anohor or 
mooring buoy. Neither olaims the soil 
for each is exercising a public right. The 
1 stake like the mooring buoy may belong 
to and be used by a partioular man or a 
shipping Company. Bub all this does nob 
involve an exolusive right to any partioular 
waters. It is only because all persons 
having the like right, namely, the general 
public cannot all fish or anohor in the 
same spot that by a natural prooess differ¬ 
ent persons go to a different spot and that 
in course of.time a partioular spot may be 
identified with a partioular person. Custom 
here is nob pleaded or relied on, so I need 
nob deal with that. 

The defendant very naturally relied on 
Viresa v. Tatayya (25). But there the 
faots were not found by the lower appellate 
Court and consequently the case was sent 
baok for a re-hearing. It really only 
amounted to this bhat prescription was 
possible in law in thab partioular oaso if 
sixty years’ enjoyment as oi right was 
proved or alternatively that the plaintiffs 
oould obtain similar proteotion bo that in 
Baban Mayacha v. Nagu Shravucha (8). 

There ara other details and points in this 
oa86 whioh I do not propose to disouss. 
Nor do I propose to deal with all the 
authorities that were oifced to mo. I have 
to the best of my ability considered all the 
faots and weighed the able arguments of 

Ia th e result I am of opinion 
that the defendant has not made out his 
oase to the exolusive right whioh he olaims, 
Aooordingly, in my judgment, the de¬ 
fendant's rights are those of a member of 
the publio who is entitled to fish in the 
sea by means of stakes. That right 
would nob, I think, pass by graut or 
descent As Sir Michael Wesbropp pubs 
it in Baban Mayacha's oase at p, 53 " suoh 
a right oould neither pass by livery, grant, 
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descent or devise," I am satisfied thab the 
right of the publio to fish in the sea, does 
not come within the description of property 
of any kind On the other hand the same 
oase shows bhat the defendant will be 
entitled to be protected from improper 
interference with his publio right of fishing. 
The judgment ends too with the warning 
that the parties “ should reoolleob thab it 
is certain bhat the law is capable of com¬ 
pelling them to exercise their common 
rights fairly towards eaoh other, and nob 
in a spirit of malice or rapacity" (p, 61). 

In Narasayya v. Sami (10), the stake 
fishermen got further protection beoause 
ousbora was pleaded or proved. Here 
oustom is nob pleaded- But though the 
right to fish may be public, the right to 
the stake is private and is a subjeot of 
property. If, therefore, the stakes were 
let out with covenants for repair, sur¬ 
render and non-removal and possibly also 
with a oovenant for compensation if by 
negligenoe the existing right to fish there 
from was lost, it would be questionable 
whether such an agreement could be 
successfully atbaoked. But I deoide 
nothing as to that. The right olaimed 
before mo is to lease a several fishery whioh 
is a very different matter. 

I only hope the good sense of the parties 
will enable thorn to come to somo forking 
arrangement, and will not insist on their 
respective rights being gradually ascertain¬ 
ed as the result of protracted and oostly 
litigation. In Baban Mayacha's oase (8), 
Sir Michael Wesbropp said (p. 26) :— 

Excepting however, the information derivable 
from the previous litigation between tbe inhabit- 
p.nts of the village? of Malavni and Manori, who 
onoa aga*n encounter eaoh other in tbo present 
suit, there is absolute dearth of authority in 

our Indian law books with respeot to fisheries in 
tho open eea. ” 

This was in 1876. It shows that the 
fishermen of old were content to setble 
their disputes without coming to the High 
Court. Their successors would, I think, 
bo wise to follow their example so far as 
is now practicable having regard to the 
litigation already started, 

[His Lordship recorded the findings on 
the issuoa and proceeded :—j 

Tbo practical results of my findings are 
that the dofendanb succeeds ou the issue 
of estoppel and that consequently the suit 
must be dismissed. He did nob, however 
ask that this issue of estoppel should ba 
tried as a preliminary issue and he baa 
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failed on the important issue as to his olaim 
Co a private or exclusive fishery, and it is 
this olaim which has occupied a large 
proportion of time at the trial. On the 
other hand the plaintiff has oharged fraud 
but has failed on that issue and also on 
some other questions of faot. On the 
whole I think that the fair order will be 
that the plaintiff pays half the defendant’s 
oosts of the suit. 

Suit dismissed. 
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Maoleod, o.j., Pratt and Fawcett, jj. 

Vasudeo Harihar Pandit , In re. 

Civil Reference No. 3 of 1920, deoided on 
21st July, 1920, made by the Government 
of Bombay, under S. 12 of the Bombay 
Revenue Jurisdiction Aot, 1876. 

(a) Bombay Revenue Jurisdiction Act, 10 of 
(1876) 8. 13— Matter that might not be trisd by 
Civil Court before passing 0 / Act—Reference by 
Government.—High Court has jurisdiction, 

The High Court has jurisdiction to hear the 
matter retorted to it by the Government although 
the matter may be euoh that before the passing of 
the Aot it oould not have been tried or investigated 
by a Civil Court. [P. 107, 0. 2 ; P. 108, 0. 2.] 

(b) Bombay Summary Settlement Act (1863) 

—Inam “ Dharmadaya ” from son to grandson — 
Summary sutlement—Applicability . 

The British Government granted by a Saoad 
some villages in the Taluqs Chikodi and Manowlee 
as “Inam Dharmadaya” to one B to be enjoyed 
from son to grandson &a. t from generation to gene* 
ration. Afterwards the British Government oeded 
the Talukas of Chikodi and Manowlee to the 
Maharajah of Kolhapur. In 1821 the Maharaja 
granted some more villages in the said Talukas 
to B, In 1826. a treaty was oonoluded between 
the British Government and the Maharaja and 
one of the artioles of that treaky provided that the 
Maharaja of Kolhapur promised to oontinue to B 
his lands and rights, and the British Government 
guaranteed enjoyment of those villages to the 
grantee for life. The Maharaja did not keep hie pro¬ 
mise not to molest B and the British Government 
made a further treaty in 1827 with the Maharaja, 
whioh provided that the latter should give baok to 
the former the said Talukas in the same state in 
whioh he received them ; and that as the Maha¬ 
rajah had never ceased to annoy and distress B by 
seizing his villages and other property, it was 
thought neoessary to extend the guarantee of the 
British Government to B’s descendants and the 
Maharajah accordingly engaged never to molest 
them. On the introduction of the summary 
settlement in 1863 the Government was of opinion 
that no p rima fade case had been made out for 
exoluding B’s lands from the benefit of the 
summary settlement on the ground of their being 


held on politioal tenure, and therefore the sum* 
mary settlement was applied to his l&nda with hia 
consent, On the question whether the lands so 
granted were excepted from the provisions of the 
Bombay Summary Settlement Aot, 1863; 

Held , that the lands in question were not held 
under a ^treaty at the time of summary settle¬ 
ment and as the grant was desoribed in the 6anad 
as Dharmadaya Inam, and there was nothing to 
show that it was a Jaghir or held under political 
tenure, the application of the 8ummary Settle¬ 
ment to these lande was valid aDd legal. [P. Ill, 

0. 1 ; P. 112, 0. 2 ; P. 115, C. 2.] 

Thomas Strangman , Jayakar and Coya - 
jee —for Party No. J. 

Thomas Strangman , Jayakar , Ohaubal 
and J. G Rele—tov Party No. 2. 

Jinnah , Bahadurji and S. R. Bakhale - 
for Party No. 3. 

Colt man and J. C. G. Bowen —for Party 
No. 4. 

Macleod 0. J.: —As a preliminary 
question to the bearing of this Reference, 
it has been argued by Mr. Bahadurji for 
the 3rd Party that this Court has no 
jurisdiction to hear the matter referred 
because section 12 of the Bombay Revenue 
Jurisdiction Aob only deals with claims or 
objections whioh, bub for the passing of the 
Act, might have been tried or investigated 
by a Civil Court. The meaning the learned 
Counsel gives to those words is this, that if 
there was any claim or objection whioh 
was exoluded before the passing of the Act 
from the oognizanoe of the Civil Courts, 
then it oould not be said to have been 
within tbe oognizanoe of tbe Civil Courts 
but for the passing of the Aob. Speaking 
for myself, I do not think that is a proper 
interpretation to be put on section 12, Aot 
X of 1876 (Revenue Jurisdiction Aob) 
was a consolidating Aot passed by the 
Government of India and the object of it 
appears in the preamble whioh states : 

" Whereas in certain parts of the Presidency of 
Bombay the jurisdiction of the Civil Courts in 
matters oonneoted with the land-revenue is more 
extensive than it is in the rest of tbe Presidency, 
and whereas it is expedient that the jurisdiction 
of all the Civil Courts in the said Presidency 
should be limited in manner hereinafter appear- 
ing. ” 

If we look to the repealed sections in 
the Act, we find that all the Acts or parts 
of Aots whioh had been passed by the 
Government of India or by the Govern¬ 
ment of Bombay with the objeot of with¬ 
drawing oertain matters from the oogniz- 
ance of the Civil Courts were repealed. It 
waa clearly intended that all the matters 
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whioh were withdrawn from the oogniz* 
anoe of the Oivil Courts should beoontained 
within section 4 of the Aot. I cannot 
think that ib was intended that.the Govern¬ 
ment should have no right to refer a 
Question for the deoision of the Sigh Courb 
under seotion 12 when investigating any 
claim or objection whioh before 1876 may 
have been excluded from the oognizanoe of 
a Oivil Courb. But apart from that, ib is 
extremely doubtful whether the question 
in this case oould nob have been tried by a 
Civil Courb before Aot X of 1876. A 
dispute arose before the passing of the 
Summary Settlement Aot II of 1863. An 
offer was made to Tabya Maharaj to aooepb 
the Summary Settlement before the Aot 
was actually passed. It appears in a letter 
at page 48 written on the 6th of March 
1862 by bhe Government to the Revenue 
Commissioner, Southern Division, as 
follows:— 

1 am directed to acknowledge the receipt of 
your letter No. 195, dated lat ultimo, submitting 
for consideration the question as to the applioabi- 
my or otherwise of the terms of the Summary 
settlement to the estates of Tatya Maharaj lying 
in British territory. In reply I am desired to 
inform you that His Excellency in Oounoil does 
not consider that a prima taoie case has been made 
out for oxoluding Tatya Maharaj’* lands from the 
neneht of the Summary Settlement on the ground 
oj their being held on political tenure. His 
i^xcellenoy in Oounoil accordingly diroots that the 

J h9 . 8umm * c y Settlement be offered to 
•Tatya Maharaj If ho refuses to aooept the unas¬ 
sailable title thus offared, it.will remain for further 

shnnM C K tl0n , whQther and what enquiry 

b jl bnD8titut 0 d into the title on whioh he 
holds the lands.” 


On bhe 29th Maroh 1S62 Tatya Maharaj 
replied 


Smoe the time of my father Shrimant Bl 
Axaharaj mam villages and gifts in inam, bungal 
garden, grazing lauds and lands eto., have bi 
continued to ua through the friendship and fav( 
of Government and this has already been oo 

Cd lV 3eUil fc0 Mattecl >a° Agent Sal 
Baha d u r and Revonus Sahob Bahadur. In sc 

oi it. Government arc passing the order and it 01 

ot bo helped. I therefore agree to the Summ- 

Mettle Dent being applied to the inam villages s 

ando etc., in our enjoyment on the aseessm; 

after the same are olaasified and measured.” 


The question io thisraferanoe is whether 
or not on bha faobs herein stated bhe appli¬ 
cation of the Summary Setblomeno in or 
about the year 1864 to the villages and 
lands of Tatya Maharaj situate in Briiiah 
India or to any and if so whioh of them was 
valid and legal. I cannot see how Aot XI 
of 1852 has any application as ib was only 
ioy the provisions of, Act II of 1863 that 


the Summary Settlement was introduced, 
and oould be made applicable to any lands 
of this nature, and it has not been pointed 
out to us by bhe learned Counsel under 
whab provision of any later Actor of Act II 
of 1863 itself, if bhe 1st and 2nd parties 
had filed a suit againgb bhe 3rd Party and 
Government, it would have been excluded 
form the cognizance of the Oivil Courts, 
However that may be, I am olearly of 
opinion, on the construction of seotion 12 
of bhe Bombay Revenue Jurisdiction Act, 
thatthis Court has jurisdiction bo hear the 
reference. 

Pratt, J.:—I agree. 

Fawcett, J. :—I agree. 

The oase was next argued on meribs, 

Macleod, C.J,: —The Governor-General 
in Oounoil being desirous of having the 
deoision of the High Courb of Judioabure 
at Bombay on the following question:— 

Whether or not on the faots in tho oase stated 
the application of the Summary Settlement in or 
about the year 1864 to tho villages and lands of 
Tatya Maharaj situate in British India or to any 
and if eo wbioh was valid and legal ? 

has referred the said question for the 
determination of this Court under bhe pro¬ 
vision of seotion 12 of the Bombay 
Revenue Jurigdiobion Act X of 1876. The 
parties to the reference are (l) H. H. the 
Maharajah of Kolhapur, (2) Shri Bala 
Maharaj, (3) Shri Jagannath Vasudev 
Pandit Maharaj, (4) bhe Seorebary of State 
for India in Counoil. The last named holds 
no oontentious attitude in relation to the 
matter, the real contestants being Shri 
Jagannath, who olaima under a deoision of 
the Privy Council to be bhe parson entitled 
to the estate of Tabya Maharaj, on the one 
hand, and His Highness the Maharajah of 

Kolhapur and Shri Bala Maharaj on the 
other, 

The faots whioh require to be extracted 
from the case stated for the purpose of 
our deoision are as follows. Upon the 
downfall of the Peshwa, Sir Thomas 
Munro in 1818 when settling the Southern 
Mahrabta Country whioh had fallen into 
the hands of the British Government, 
granbed by Sanad dated the 2nd August 
to Bhau Maharaj, the youngest son of 
Sri Sideshwar Maharaj appointed before 
1800 bo be the spiritual preoeptor 
of the then ruler of Kolhapur, three 
villages and one hamlet in the talukas 
of Ohikodi and Manowlee as Inam 
Dharmadaya to be enjoyed from son bo 
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grandson, etc., from generation to genera¬ 
tion. This grant was subsequently con¬ 
firmed on the 24th October, 1819 by a 
Sanad in the same terms signed by the 
Honourable Mountstuart Eiphinsfcone. 

Bhau Maharaj was at that time Prime 
Minister to the Maharajah of Kolhapur. 

On the same day as the Sanad was granted 
Sir Thomas Munro wrote to the Maharajah 
that the talukas of Chikoai and Hukeri 
had been given in charge of Bhau Maharaj, 
and requested His Highness to send orders 
to the Mamledar of the Company’s 
Government and take possession of the 
talukas, and by a private letter of the same 
date His Highness was informed that it 
had been deemed neoessary to grant four 
villages in the Talukas to Bhau as he was 
a particular friend of the Company. In 
1821 His Highness granted to Bhau ten 
villages several of which were within the 
said Talukas. It was not until the 24th 
January, 1826 that the cession of these 
talukas was recognized by treaty. By 
Article 7 the Eajah of Kolhapur promised 
to continue to Bhau and his elder brother 
Baba their respective lands and rights 
agreeably to the Sohedule annexed. The 
guarantee of the British Government to 
the enjoymenb of the above lands and 
rights should only continue during the life¬ 
time of the abovementioned persons but 
the rights of their descendants as founded 
by Sanad or custom should nob'be prejudi¬ 
ced by the cessation of the said guarantee. 
By a further Treaty confirmed by the 
Governor-in Counoil on the 5th November, 
1827 after reoiting the cession of these 
talukas to His Highness on his engaging 
bo respeob the right and privilege of the 
Zamindars, Inamdars andYatandars of the 
said Disbriot, and the infringement of those 
rights by His Highness it was provided in 
article 2 that His Highness should give 
baok to tha British Government the said 
talukas in the same state in which he 
received them. By article 3 after reciting 
article 7 of the previous Treaty and the 
guarantee given thereby to Bhau Maharaj 
and Baba Maharaj and the fact that 
His Highness had never ceased to 
annoy and distress these persons by seizing 
their villages and other property, it was 
provided that it had been deemed neoessary 
to extend the guarantee of the British 
Government to their descendants, and 
His Highness accordingly engaged never 
to molest them. 
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Thereafter a question arose with regard 
to the villages in these talukas granted to 
Bhau Maharaj by His Highness during the 
period they were in his possession, and, 
though it is not quite dear, from the letters 
Nos. 16 and 17 in the appendix to the case 
it seems that these grants were confirmed. 
Bhau Maharaj died in 1837 leaving two 
sons Tatya and Dada. In 1838 four villages 
and lands in the Poona Distriot were given 
in exchange for Keroor, one of the villages 
granted by the Sanad of 1818. From 1841 
onwards arrangements were being made for 
the investigation of the claims of persons 
to hold villages and lands as Inam in the 
Southern Mahratta Country, and in 1843 
a Committee was appointed to conduct the 
investigation. The inquiry proceeded until 
by Act XI of 1852 an Inam Commission 
was given a statutory existence, and rules 
were framed for the determination of tha 
titles of claimants. The preamble to the 
Act is as follows:— 

Whereas in the territories of the Deocan, 
Khandesh and Southern Mahratta Country and 
in other Districts reoently annexed to the Bombay 
Presidency olaims against Government on account 
of loams and other estates wholly or partially 
exempt from payment of land revenue are 
exoepted from the oognizanoe of the ordinary 
Civil Courts and whereas it is desirable that the 
6 aid claims should be tried and determined 
without lurther delay. 

Iu 1859 an inquiry was held under the 
Act as to the suooession to the villages in 
the Poona District given in exchange to 
Tatya Maharaj in 1838, and on the report 
of the Sub-Assistant Inam Commissioner 
the aobing Inam Commissioner deoreed 
that the villages should be continued in 
Inam for so long as there might be in 
existence any male lineal descendant of 
Bhau Maharaj. As sufficient progress 
was not made under the Act of 1852, a 
more summary mode of settlement was 
projected. It was proposed to offer an 
enlarged tenure on certain terms tc 
claimants to Inams. A Bill was prepared 
and negotiations were entered into with 
such claimants pending its becoming law. 
Tatya Maharaj objected to the Summary 
Settlement being applied to his Inams on 
the ground that he held under Treaty and 
in reply to a letter from the Revenue 
Commissioner of the 1st February, 1862 
to Government asking for instructions, 
Government replied that it did not consider 
that a prima facie oase had been made out 
for exoluding Tatya Maharaj’s lands from 
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She benefit of the Summary Settlement; on 
the ground of their being held on political 
tenure. If Tatya refused to accept 
the unassailable title thus offered to him 
it would remain for further consideration 
whether any and what inquiry should be 
instituted into the title he held. On the 
29th March, 1862 Tatya agreed to the 
summary Settlement being applied to the 
Inam villages and lands etc. in his 
enjoyment. 

The Summary Settlement Act (Bombay 
Act II of 1863) was passed on the 9th 
April, 18G3. 

The preamble 3tate3 ;— 

Whecoit hag boao deemed expedient to 
provide for tho fiaa! adjustment, summarily, of 
unsettled oIaim3 to exemption from the payment 
ot land revenue, and to fix the oonditiona whioh 
3Uall 9Qoure. in oortaio oaaea, tho recognition of 
titles tosuoh exemption with re3peot to suooosaion 
and transfer in those Districts of tho Bombay 
Pre3ideocy to which the operation of Act XI of 
1852 of the Legislative (Jonuoil of India extends. 

Seobion 1 says : 

When the holders of lands in any oi tho distriots 
(exoopt aa exoeptcd in olauae 2 of thia seotion), 
held either wholly or partially exempt from thn 
pay meat of Government Laud Revenue, whose 
title to exemption has not yet been formally 
adjudicated, shall hive consented to submit to the 
terms and conditions hereinafter described, to in 

preference to being obliged to prove their title to 

exemption enjoyed by them, it shall be lawful for 
the governor in Oounoil to finally authorise and 
guarantee the continuance, in perpetuity, of the 
said land to the said holders, their heirs and 

assigns, upon the said terms and aubjeot to tho 
Baid conditions. 


Meanwhile Ravji Maharaj, the represen¬ 
tative ofBaba's branch, had been contending 
against the application of the Summary 
Settlement to his Inama, bub be consented 
on the 19bh December 1863. The Summary 
Settlement was accordingly applied to all 
the possessions of Ravji Maharaj and 
Tatya Maharaj in British India, In 1866 
Tatya Maharaj died and eventually Baba 
Maharaj was reoognised as his successor 
by adoption. Baba Maharaj died in 1897 
leaving a will wheroby he appointed five 
trustees and direotod his widow in certain 
events whioh have haDDeaed to adopt a 
son. Oo the 28th June, 1901 the widow 
purported to adopt Jagamiafch. On the 
* August 1901 she purported to adopt 


By the deoision of the Privy Count 
>n Appeal No. 33 of 1914 Jagannal 
was deolared to be the validly adopts 
son, His Highness the Maharaja 


not give his oonsent to tho adoption of 
Jagannath and supported the adoption of 
Bala, Although many grounds are stated 
in the case under whioh His Highness 
and Bala Maharaj contest the validity of 
the application of the Summary Settle¬ 
ment bo the villages and lands of Tatya 
Maharaj onlytwo havebeenarguedbeforeus. 
It has been contended that at the time 
the Summary Settlement was applied these 
villages and lands were either lands held 
under treaty, or under political tenure and 
therefore were excepted from the provi¬ 
sions of Act II of 1863. 

I am of opinion that the villages and 
lands of Tatya were Inam and did not 
ocme within the exception in clause 2 of 
seotion 1 of the Aot. My learned brothers 
agree with me and have given very full 
and sufficient reasons for the conclusions 
they have arrived at; and so there is no 
need for me bo go lower the ground again 
at length. The 1st and 2nd parties appear 
to me bo have entirely misread the pro¬ 
visions of the Treaties of 1826 and 1827. 
The Sub-Assistant Inam Commissioner in 
his report (Appendix 18) seems to have 
fallen into the same error. When the 
two talukas came back to the British 
Government, they were to be taken back in 
the same state in whioh His Highness 
reooived them, that is bo say, the Sanads 
granted by His Highness would not be 
reoognised. His Highness’ guarantee not 
ho molest Bhau Maharaj and Baba Maha 
raj oould only refer to those possessions 
whioh they continued to hold in the terri¬ 
tories of His Highness. These appear in 
the Schedule annexed to the Treaty of 
1826. Bhau s title to the villages in the 
two talukas granted to him by His High¬ 
ness after 1818 was not reoognised by the 
British Government under the treaty, but 
was reoognised afterwards in accordance 
with principles whioh the Government 
considered just and expedient. The 
Political Agent in his letter of the 18th 
April, 1828 (Appeudix 18' considered that 
suoh Inams might have been resumed 
according to tho strict letter of the Treaty, 
but he had allowed them to remain in the 
possession of the proprietors in conse¬ 
quence of their haying been restored at 
t e suggestion of the British Government 
or granted with its concurrence. Tatya’s 
title thereafter to these villages depended 
more on the goodwill of the British 
Government than on any regular grant. 
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Bub as regards the villages mentioned 
in the Sanad of 1818 his tittle would be 
based on the Sanad after the talukas of 
Cbikodi and Manowlee reverted to the 
British Government, and not on the treaty 
of 1827. The fact that by that Sanad the 
villages weregrantad to Bhau Maharaj as 
Inam Dharmadaya is conclusive against 
the villages being held on political tenure. 
Generally it may be pointed out that 
lands held on Saranjam, Jaghoer or other 
political tenure were exoepted from the 
provisions of the Summary Settlement 
Act for the protection of Government, and 
not for the protection of persons claiming 
exemption from the payment of land 
revenue. For the terms offered were 
extraordinarily favourable especially when 
the title to exemption was at all doubtful, 
as Government relinquished all claims 
whatever to the land on payment of a 
Nazrana, and in some cases of a fourth of 
the assessment. Subject to that the Inam 
would be held by the grantees to use on 
English expression, as freehold. It would 
nob therefore, be open bo an Inamnar to 
question the validity of the application of 
the Summary Settlement to his lands and 
certainly not when he had agreed to such 
application. It might be open to the 
Governmentof India to oritioise the applica¬ 
tion of the Summary Settlement boanlnam 
on the ground that. the favourable terms 
whioh had been offered to the holder were 
beyond the powers of the Local Govern¬ 
ment. 

The answer to the question propounded 
is that the application of the Summary 
Settlement in or about 1864 to the villages 

I and lands of Tatya Maharaj situate in 
British India was valid and legal. 

The 1st and 2nd parties must pay the 
oosts of the 3rd party. 

No order as to the oosts of the Govern¬ 
ment. 

Pratt, J. :—This i3 a reference by the. 
Bombay Government under seotion 12 of 
the Bombay Revenue Jurisdiction Act, 
1876. The question referred is : "Whether 
or not on the facts herein stated the 
application of the Summary Settlement in 
or about the year 1864 to the villages and 
lands of Tatya Maharaj situate in British 
India or bo any and if so whioh of them 
was valid and legal?" 

The question has arisen out of a 
disputed adoption. fHis Lordship then set 
* out the history of the Summary Settle¬ 


ment as given in the judgment of Mac- 
leod, C. J., and continued.] Now of the 
various objections raised to the Summary. 
Settlement only two have been argued 
before us. These are that the settlement 
is invalid or the villages are excepted from 
the operationof Bom. Aot II of 1863— 

(1) Beoause they are held under treaty 
—section 2, clause 1 (1), of the Act. 

(2) Because they had been granted 
under Jp*gheer or political tenure—section 
2, clause 1 (2), of the Act 

Tb is said that when the villages were 
ceded by Kolhapur in 1827 Bhau had no 
title which he could enforce against the 
Bribish Government; Cook v. Sprigg (1). 
Bhau’s tibia was therefore extinguished bub 
as Bhau and his descendants continued to 
hold the villages it is argued that they 
must have done so under the guarantee in 
article ‘3 of .the treaty of oaesion. Now 
when territory is ceded by one Sovereign 
State to another the latter may either 
ratify or repudiate existing grants. Accord¬ 
ing to International Law change of 
sovereignty by cession does not affeot 
private property and there is an obligation 
to ratify. All that was decided in Cook v. 
Sprigg (1), was that this obligation cannot 
be enforced by Municipal Courts. In the 
present case the question of ratification 
was left in abeyance to be dealt with by 
the Inam Commission ; and in the end the 
olaim to ratification was compromised and 
adjusted under Bom. Aot II of 1863. It 
is, therefore, nob correob to say that Bhau 
had no rights after the cession. He 
continued to hold under his original title— 
a title precarious until ratified. 

Nor does the fact that he continued bo 
hold pending ratification lead necessarily 
to the conclusion that he held under the 
treaty. To establish this it must be shown 
either that bh6 original title was under a 
term of a treaty whioh remained in foroe or 
that the treaty of oession guaranteed title. 
Now it is true that the original title was 
guaranteed by article 7 of the treaty of 
1826 but as that term of the treaty was 
superseded by the treaty of 1827 bhab 
guarantee was determined at the time of 
the oeasion. There was a further guarantee 
in arfciole 3 of the treaty of 1827—but I 
am unable to construe this as affeoting the 
Bribish villages at all. The two talukas 


(I) (1899) A,0.572«68 L J. P.0. 144 = 15 T.L. R, 
515=»91L.T, 81. 
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were resumed in order to save Bhau from 
molestation by Kolhapur. Kolhapur was in 
no way solioitous for bhe welfare of Bhau 
and his descendants and could not have 
requested the British Government bo 
guarantee Bhau’s enjoyment of villages 
in British territory. The British would 
nob and Kolhapur could nob molest 
Bhau in British villages. Bub Kolha¬ 
pur could molest Bhau in bhe villages 
that wero not resumed. By arbiole 7 of 
the treaty Kolhapur engaged nob to do so 
and the British Government gave a 
guarantee for the protection of Bhau and 
his descendants in those villages, 

It is true that the Sub-Assistant Inam 
Commissioner in his report in 1859 
(Appendix 18) described Bhau’s title as 
resting partly on the guarantee of the 
British Government. This is an erroneous 
oonstruotion and the report cannot prevail 
against the plain words of the treaty. On 
the other band the Alienation Settlement 
Offioer in 1863 oorreotly oonsbrued bhe 
guarantee as limited to Kolhapur villages 
(Appendix 30). I am satisfied that at the 
time of the Summary Settlement bhe 
villages were noc held under treaby. 

The seoond contention that the Inam 
was a Jagheer or held under political 
benure is easily disposed of. The points 
urged are that Bhau had rendered political 
services, that he is described in the Sanad 
as a well-wisher of Company’s Government 
and that bhe Inam was described as of 
Jagheer in letters written in 1818. Bub 
these oircumsbanoes oanDot prevail against 
express terms of the Sanad in which the 
Inam is described as Dharmadaya, i t e„ 
charitable or religious. Bhau was bobh 
a Prime Minister and a spiritual preceptor 
and the Inam was given to him in bhe 
latter capacity. Again if the Inam was 
Jagheer it was liable bo resumption under 
Seotion 38 of Regulation XVII of 1829 
and the Poona village would have been 
settled under bho Jagheer rules and not 
under rule 2 of the Souodule to the Acb of 
1859. And lastly Government on the 6th 
March of 18G2 decided that tho Inara wag 
nob Jagheer (Appendix 2D and this deoisiou 
is conclusive uudor seotion 16 (c) of the 

Aob of 1862. The deoision was given 
shortly before the Act oamo into foroe bub 
thab makes no difference. The Aob was the 
last stage of a laborious process that had 
already lasted nineteen years and provision 
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was made by seotion 13 for the validation 
of prior orders. 

I, therefore, find bhatthe I nam was nob 
Jagheer. 

The application of bhe Summary Settle¬ 
ment was, therefore, valid and that is the 
answer to the reference. 

Fawcett, J.The objection that the 
application of the Summary Settlement ie 
invalid beoause the property was held on 
political tenure oan be shortly disposed of. 

In bhe first plaoe the deoision of tho 
Bombay Government that a prima facie 
oase had not been made out for excluding 
bhe lands from the Summary Settlement 
on bhe ground of their being held on 
political tenure (whioh was oommunioated 
to the Revenue Commissioner in bhe letter 
of 6bh Maroh 1862 (App. 21, p. 48, of the 
statement), is oonolusive and oannob be 
questioned in a Civil Court, This follows 
fromtheenaobmenb in seotion 16 (c) of Bom, 
Aob II of 1863. It is true bhe deoision 
was made prior to the date when thab Aob 
oame into foroe ; bub the Commissioner’s 
letter of 1st February 1862, referring the 
point for determination, shows that a 
similar provision was contained in the 
Rules issued for effeobing the settlement— 
whioh reoeivos legislative validation as an 
" order issued ” falling under seotion 12 of 
bhe Aob. 

Secondly, there does nob appear to be 
any subabanoe in the contention that the 
lands were, "granted or held a 9 Jagirs or 
Saranjams or on similar politioal tenure " 
so as bo be exoepted under seotion 1, clause 2, 
of tho Aot. The original Sanads (App. 2 
and 3, pp. 12, 14) and the Schedule annex¬ 
ed bo tho treaty of 24th January, 1826 
(App, 10, item 15, pp. 22, 23) describe the 
grant as one of " Inam Dharmadaya,” i.c., 
of a religious nature. This would soaroely 
have boon done, if the grants wero really 
intended to be Saranjam or Jagir grants. 
Suoh grants by the British Government in 
Bombay generally contained the words " as 
Jagir" of. Gulabdas Jugjivandas v. Collec¬ 
tor of Surat (2) Dosibai v. Ishwardas 
Jagjivandas (3), and Dosibai v, Ishtuat 
das Jagjivandas (4) it i9 true that in two 
letters of 1S18 Sir Thomas Munro descri¬ 
bes the grant as a ' Jagir ’ (App. 4 and 5 
pp. 14, 15) : but the word there was 
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probably used in a loose sense and oannot 
prevail against the terms of the formal 
Sanads. Nor was any such claim apparent¬ 
ly set up before the Inam Commissioner, 
when he enquired into the title on whioh 
the Poona villages were held ; and his deci¬ 
sion appears to treat them as held in 
ordinary Inam (App. 18, pp. 43, 46). When 
Tatya and Raoji Mabaraj protested against 
the Summary Settlement being applied, 
they did not set up a claim to exception 
on the ground that the lands were held 
on political tenure, but on the ground that 
they were Inam Dharmadaya grants, 
guaranteed hereditarily under the Treaty 
of 23rd October, 1827 (App. 20 and 29, 
pp. 47 and 53). In para 5 of his letter of 6th 
July, 1863, Raoji again describes the grant 
as one of Rhairat, i, e, t of a religious or 
charitable nature. The Commissioner’sletter 
of IstFebruary, 1862 also specifically states 
that the latter’s olaim was that the lands 
should be excepted as held “ under treaty.” 
In these circumstances, even supposing the 
point is open to reconsideration, there 
seems no good ground for differing from 
the view taken by the Bombay Govern¬ 
ment in 1862. 

The other objection that the lands were 
“ held under treaty ” and so fall under the 
1st head of olause 2 of section 1 of the 
Aot requires more consideration. The 
3rd artiole of the Treaty of 1827 (as I read 
it) undoubtedly contains a guarantee of the 
British Government for the continuance 
of the lands entered in the Sohedule 
to the Treaty of 1826 to the descend¬ 
ants of Bhau and Baba Maharaj; 
and it is contended by the learned 
Advooate-General that this guarantee is 
the foundation of the title of those descend¬ 
ants to the lands. This is based on the 
argument that, under the cession of the 
talukas containing the lands in question by 
the Rajah of Kolhapur to the British 
Government (artiole 2 of the Treaty of 
1827), the lands came back to the British 
Government free from any rights, so that the 
holders of the lands and their descendants 
can only olaim a title to them by virtue of 
the Treaty. In support of this contention, 
the oase of Cook v. Sprigg (1) was oited. 
That, however, only decides that upon 
annexation of territory by the British 
Government persons to whom oonoessions 
have been made by the former sovereign 
oannot enforoe them against its successor, 
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or (as it is put in Halsbury’s Laws 
of England, Vol. XXIII, artiole 652 at 
p. 311) “ nor can privileges or rights 
obtained from the predecessor be direotly 
enforced against the successor.” This does 
not apply to the present oase, for the 
rights in question to these lands were 
obtained not from the predecessor ( ie., the 
Kolhapur Maharajah) but from the suc¬ 
cessor itself, *.e., the British Government 
whioh had granted them priortothe original 
cession of the talukas to Kolhapur under 
the Treaty of 1826. There could never be 
any question of the British Government 
repudiating suoh rights, especially as the 
Treaty of 1827, artiole 2, provides that the 
talukas shall be given back “ in the same 
state in whioh he (the Rajah of Kolhapur) 
received them.” This is confirmed by the 
letter of the Political Agent (App. 16, p. 41), 
whioh only discusses the validity of 
grants subsequent to the cession of 1826. 
The appended statement (p. 42) accordingly 
deducts all “ old Inams in the enjoy¬ 
ment of the proprietors at the time the 
District was ceded by the Honourable 
Company,” as well as the grants to Bhau 
Maharaj, which are now in question. The 
original rights under the Sanads, therefore, 
remained undisturbed, pleno vigore, This 
is borne out by the report of the Inam 
Commissioner regarding the Poona villages 
(App. 18, pp. 43 46), whioh recites the 
Sanads, as well as the Treaty of 1827, as 
part of “ the evidence produoed by the 
claimant in support of his title, ” and says 
(para. 15) that the holder’s olaim " appears 
to be firmly based on the recognised 
competency of thegrantor and the guarantee 
of the British government” contained in 
the Treaty of 1827. The guarantee is not 
there regarded as the sole basis of his title : 
it also rests on the grant by a grantor, 
recognised as competent. This is in con¬ 
formity with rule 2 of sohedule B to Act 
XI of 1852, under which *' any land held 
under a Smad declaring it to be hereditary 
shall be so continued aooording to the terms 
of the Sanad, ” where the grant was by a 
competent authority and was not afterwards 
revoked, disallowed or altered. Apart 
from the guarantee contained in the Treaty 
of 1827, the Sanads, whioh direoted the 
Inam to be continued “ from son to grand¬ 
son, etc,, from generation to generation, ,r 
would clearly justify the Inam Commis¬ 
sioner's decision that the villages “ be 
continued in Inam for so long as there may 
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bo in existence any male lineal descendant 
of Bhau Maharaj. ” 

It may be added that in the Schedule to 
the Treaby of 1826, the title to the four 
villages is shown as based on the Sanad of 
Sir Thomas Munro oonfirmedby subsequent 
Sanads of the Honourable Mount Stuart 
Elphinstone (App. 10, item 15, Cols.4 and 
8, pp. 22 and 23) and as the talukas were 
re-oeded to the British Government in the 
same state in whioh “the Rajah received 
them, ” that title would (as already pointed 
out) survive. 

That being so, ib seems to me that the 
lands oannot properly be treated as held 
under treaty ” within the meaning of 
seobion 1 of Bom. Act II of 1863. The 
Treaby of 1827 is not bhe foundation of the 
holder's title nor does bhe treaby itself 
specify the terms on whioh the lands were 
to be held, as would ordinarily be doae in 
the oase of suoh lands (c/. clause 31sbof 
section 2 of Bom. Aob VII of^ 1863). In 
obher words bhe Treaty is nob “ the root of 
bhe title " ofBhauMabaraj and his descend¬ 
ants. This distinguishes the oase from 
one like thab whioh was dealt with in 
Shekh Sultan Sani v. Shekh Ajmodin (5), 
where a treaty of July, 1820 was held to be 
the roob of bhe grantee’s title (see at bottom 
of pp. 446, 456 of bhe reporb). In suoh a 
case bhe lands granted by bhe Treaby would 
of course be “ held under treaty. ” 

This oase (Shekh Sultan Sani v. Shekh 
Ajmodin(b)) helps bo show why bhe guaran¬ 
tee of bhe British Government regard¬ 
ing bhe enjoyment of bhe lands and 
rights conferred on Bhau and Baba 
Maharaj was inserted in bhe treaties of 
1826 and 1827. The judgment Ip. 44G 
of bhe reporb) shows that in a similar 
Treaby with the Rajah of Satara in 1819 

“ It wa<? provided that the possessions of the 
Jaghirdars within the Rija's territory were to be 
under the guarantee of the British Government, 
whioh engaged to soouro the perfosmanoe of the 
service due to the Raja aooording to established 
custom,” 

The guarantee was obviously for bhe 
protection of bhe grantees; there was an 
agreement given by bhe Rajah of Kolhapur 
torespeob bheir rights aooordingly ; and in 
the Treaty of 1827 the pibh of bhe mabter is 
contained in bhe engagement of the Rajah 

never to mloesb ” the descendants of 
Bhau and Baba Maharaj in the posses¬ 
sions guaranteed them. This was 

16) (1893) 17 Bom. 431-30 I.A, 60-6 Bar, 63 
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necessary, as a large number of Inams 
specified in bhe Schedule to the Treaby of 
1826 8till remained in bhe Kolhapur State. 
Col. Etheridge, bhe Alienation Settlement 
Offioer, whose opinion is entitled to great 
weighb, took this view of the effeot of 
arbiole 3 of the Treaby of 1827. In his 
letter of 2nd Deoember, 1863 bo Tatya 
Maharaj (App. 30, p. 54) he says: 

“If your objection is. that Government have 
guaranteed the possessions (villages) granted to 
you by the Maharajah of Kolhapur by an 
artiole of the treaty, that treaty is not applicable 
in the present case at all The Maharajah of 
Kolhapur oonstantly interfered with the posses¬ 
sions of Baba Maharaj and Bhau Maharaj and 
therefore, so long as the villages were oontinued 
to them, the Maharajah of Kolhapur was not to 
disturb their possessions. That is the only 
provision in the Treaty. ” 

Similarly Sir W. Lee Warner, in sum¬ 
marizing this Treaby, savs: 

*• In 1837 the Kolhapur Government began to 
oppress oertain landed proprietors who possessed 
olaims on British protection, and a right of 
intervention on their behalf was seoured by Treaty,” 

(See Probeoted Princes of India, p. 185.) 
The guarantee of the British Government 
was subsidiary bo this objeob. 

The passage in Shekh Sultan Sani's 
case (5) (p. 447) referring to Sir Thomas 
Munro’s minute of 15bh Maroh, 1822 was 
oited in supporb of the view that the 
guarantee, and nob bhe Sanads, formed bhe 
basis of bhe hereditary title to these lands. 
That minute, however, appears bo refer bo 
Sanads granted by pre-British authorities, 
and cannot rightly be applied to a Sanad 
granted by Si t Thomas Munro himself. 
Even in the oase of Jagirs, granted by the 
British Government, whioh pruna facie 
is an estate only for life, bhe rule laid down 
is that where there is a grant to a man 
and his heirs, and nothing bo oontrol the 
ordinary meaning of bhe word, bhe grantee 
bakes an absolute interest. In this oase 
bhe grant in berms was to Bhau Maharaj 
and his lineal male descendants ('son bo 
grandson ebo.’), and bhis condition is 
specified in the Schedule bo the Treaty of 
1826 (App. 10, p. 23). The Sanads were 
oonfirmed by Government; and therefore 
bheir hereditary nature had to be recognised 
under Aob XI of 1852, seobion 4 and 
sohedule B, rule 2, 

I am, accordingly, of opinion that the 
lands cannot be treated as " lands held 
under treaty,” so as to be exoepbed under 
Bom. Aob II of 1863, section 1, olause 2. 

Even if the lands were " held under 
treaty,” I do not think this would suffioa 
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«to invalidate the application of the Sum- 
•mary Settlement, made with tbe oonaent 
•of the then holders. The effect of sec¬ 
tion 1, clause 2, of the Act is that the Gover¬ 
nor in Council would not then have the 
authority of adjustment and guarantee 
conferred upon him by clause 1 of the 
seotion. Such authority is one derived 
‘from the Government of India and the 
•Secretary of State, who under 21 & 22 Vic., 
o. 108. S. 40 and 22 & 23 Vic., 
o. 41, S. 1, had the main power to dis¬ 
pose of immoveable property vesting in 
Her Majesty for the purposes of the 
Government of India. If the authority 
conferred by seotion 1, clause 1, of the 
Bombay Act II of 1863 is wanting, still 
it can be conferred by ratification, as is 
■reoognised in Collector of Masulipatam v. 
Cavaly Venkata Narraimpxh (6). Suoh 
ratification would almost necessarily be 
given, in view of th9 circumstances and 
the lapse of time sinoa the settlement was 
made. And as the settlement was 
assented to by the then holders of the lands 
with full knowledge of their rights and all 
the material facts, and such assent was 
the real basis of the contract constituting 
the settlement (of. The Secretary of 
'State for India v. Sheth Jeshinghbhai 
HathisariQ (7) it is not, in my opinion, 
opento any legal representatives of those 
holders to impeach the validity of the 
transaction on the ground of want of 
authority by the Governor in Oounoil to 
make the oontraot. It is not as if any 
repudiation of the contract by superior 
authority had been made or threatened, 
or is in any way probable. Tne stricter 
rule that applies to public agents as 
opposed to private agents is one based on 
the public interest and not the private 
Interest of any person with whom the 
publio agent may oontraot.—See Story’s 
Law of Agency, 9bh EIn„ seobion 307 
(a), oibed in The Secretary of State v, 
Kasturi Heidi (8), The objeobion of want 
of actual authority (not expressly or 
Impliedly repudiated by the principal) is, 
cherefore, one whioh, in my opinion, is 
open only to the Government of India or 
the Secretary of State for India in Oounoil, 
and not to a party, who has freely oontract- 
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ed with the publio agent and been in no 
way prejudiced by the latter’s want of 
authority. Suoh an objection by a person, 
who is not shown to be a legal representa¬ 
tive of the party to tne contract, is still 
less maintainable. 

I, therefore, concur in the decision that 
the application of theSummary Settlement 
to the lands in question wa3 valid and 
legal. 

Answer accordingly. 


*A.I.R, 1921 Bombay 116. 

Pratt and Fawcett, jj. 

Anverkhan Mahamadkhin — Accused- 
Appellant 

v. 

Emperor —Rsspondent. 

Criminal Appeal No. 135 of 1921, 
decided oa 7oh Jaae, 1921, from the judg¬ 
ment of the 2ad Aldl. S. J„ Ahmedabad. 

•• (a) Pinal C )i*, S. 218— Off in:* must have 
bsen comnittid. [Per Pratt, J ) Intention to 
screen particular person is not mcessaru ( Faw¬ 
cett , J. dutttante), 

Pat Pratt, J. —3 218 is mi3h wider thin 

S. 201 and embraces 01933 other than those in 
whiob a principal oScodar h screened. But even 
ag to suoh oi303th3 words of the section imply that 
an ofbace hi3 been ocmm.tted. Ten gist of the 
seotioa '.9 the st'ifl ag of traih acd tha perversion 
of the course of justice in ones where an offence 
ha3 been committed. It is not ueoesairy even to 
prove the inteation to screen any pirtioulir 
pecsen. It is saffiiient fch»t ha knows it to be 
likely that justice will not be executed and that 
some one will escape puabhmaak for the offence. 

3 Oil. 412, Foil, [P. 118, C. 1.] 

Per Fawcett, J.—It i 3 doubtful whether it is 
unnecessary uuder 8. 218 to p:ova an intention to 

screen any particular person. [P. 119, O. 1,] 

** Peml Oods, 8, 20i—Suppression of state- 
mmts of witness and Panzhnamas and fabrica¬ 
tion of false ones—8. 201 does not apply, 

The expression “any evidence of the commis¬ 
sion of that offmoe ” refers not to evideaoe in the 
extensive sense in whioh tbit word is used in the 
Evidence Act. but to evideaoe in its primary eense 
as meaning anything that is likely to mak 3 the 
orima evident, such a3 the existence of a 
wounded corpse or of blood stains, fabricated 
documents, or similar material objects indicating 
that an offence had been committed. The state¬ 
ments of a witness and Panchanamas do not ; 
constitute suoh evidence. 15 Bom. B.R. 578, Ref. : 
[P. 118, O. 2.] 

G. N. Thakor —for Appellant. 

S. S. Patkar —for the Crown. 

Pratt, J.:—The appellanb in this oasa 
has been oonvioted of the offences under 
seotion 201 and 218, Indian Penal Code, by 
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the Sessions Judge of Kaira and sentenced 
to undergo rigorous imprisonment for six 
monbhe on each of tbe obarges, the 
8eoteno98 to run concurrently. Tbe 
acoused was a Head Constable in charge of 
a Police Station at Kathana. On the 24th 
July last, the Mukhi of Ralai sent a report 
to tbe Police Station that one Nana Daya 
had oomplained of the commission of a 
theft of his ornaments and olothes. The 
report was reoeived at noon at Kathana 
and the accused went to Ralaj to investi¬ 
gate the oase. 

It is admitted that in the course of his 
investigation he searohed the bouse of 
Ganesh Ramji, fatber in-law of the com¬ 
plainant's daughter, who was suspected of 
being the thief, found in his house a pieoe 
of cloth and a bodice whioh the complainant 
said belonged to him. He also found in 
that searoh a sum of Rs. 149. It is also 
admitted that Panohanamas were made of 
the search and of a comparison of the 
olothes found with the olothes of the oom- 
plainant. Aooused also admitted that he 
searohed the house where the oomplainant 
lived a month ago and made a Panohnama 
in respect of that searoh, It is admitted 
that next morning aooused returned to 
Kathana with the complainant Nana the 
suspect Ganesh, and the Mukhi. 

That same afternoon the Sub Inspector, 
while returning to Kathana, met the Mukhi 
and Nana returning bo their village and 
they oomplained to him that the oomplaint 
of theft had been hushed up by aooused 
No. 1. The Sub-Inspeofcor took the papers 
of the investigation, from aooused 
No. 1 and the papers handed to him 
by accused No. 1 were statements of 
Nana, hie wife Santok and Beohar and a 
Panchanama of properby produoed by 
Nana. All these refer bo a theft whioh 
was supposed to have taken place on the 
24bh July, bub which was immediately 
discovered to have been a mistake. The 
statements withdraw the oomplaint 
and ip tbe Panohanama the oomplainant 
produced some articles whioh were wrongly 
supposed to have been stolen from his 
house. 

The case for the proseoubion is that 
these are all false writings fabricated on 
the 25th, and that the papers of the real 
investigation have been suppressed. 

Nana says that his oomplaint was of 
theft of ornaments and of a sum of Rs. 450 
whioh be bad reoeived as tbe bride prioe 


of his daughter when she was married a 
month ago to the son of Ganesh. He says 
that this properby was stolen from the 
house of a Bania where he lived a month 
ago, that he made no oomplaint at the time 
as he was a stranger but gave information 
when be oame to 6U8peot Ganesh to have 
been the offender. Nana and the Mukhi 
both speak to the searoh of Ganesh’s house 
the finding of olothes and the comparison 
of olothes. Nana says that he was abused 
that evening by the aooused and the next 
day Nana and the Mukhi speak to the 
preparation of the false statements and the 
Panohanama at Kathana on tbe 25th. 
They say Santok never went to Kathana 
at all. 

The accused's explanation is that im¬ 
mediately on arriving at the village of Ralaj 
the oomplaint was withdrawn and he 
reoorded the statement and made the 
Panohanama as to the properties that were 
produoed. He says that Nana admitted 
that the complaint he made to the Mukhi 
was a mistake and that he found the artioles 
had been shifted by his wife from the 
place where he had put them. All this 
refers to a supposed theft on the 24th July. 
Subsequently bhe aocused says he got in¬ 
formation of a theft a month previous in the 
Bania’s house whereNana was then living. 
He says he searohed that house of Nana, he 
searohed the house of Ganesh, found olothes 
and rupees, compared olothes with olothes 
belonging to Nana in Nana's bouse. He 
saysthab after doing this he oame tbe next 
day to Kathana with Nana, Ganesh, and 
the Mukhi in order to take advice of the 
Sub-Inspector as bo what be should do 
next, hut that the latter took the papers 
from him. 

This explanation involves two sets of 
police papers : first, the papers of the 
investigation of a tboft of the 24th whioh 
was withdrawn; secondly, papers of the 
investigation of a theft whioh ooourred a 
month before and which wa9 under 
investigation. 

The question then arises, where are the 
latter set of papers ? The aooused says that 
he gave these papers also to the Sub-Ins- 

peotor and that bhe Sub Inspector who 
was his enemy suppressed them. But 
there is no suggestion that the Sub-Ins¬ 
pector tampered with the diary of the 
aooused. The diary of the aooused makes 
no montion of the investigation of 
the theft whioh had ooounred a month 
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previously. Accused’s explanation of this 
is that the diary whioh was taken 
from him by the Sub-Inspeotor was 
incomplete. We agree with the Sessions 
Judge that this cannot be true for this 
diary contains a full reoord of all th it 
accused did on the 24bh July. The omission 
in the diary of any reference to the inves¬ 
tigation of the theft a monbh previous 
corroborates the Sub-Inspector, and, 
therefore, we believe that those papers were 
never given by the aooused to him- 

It is significant that the statement of 
Santok, the complainant’s wife, does not 
bear her thumb impression, while the 
obher statements do bear the thumb 
impression of the supposed deponents. If 
the statement had been made on the 24th 
it would oerbainly have borne her thumb 
impression. This omission corroborates 
the prosecution story and it shows the 
statement was written at Kathana on the 
25th when Santok was nob present. 

Again, if the complaint was immediately 
withdrawn and the property produced by 
the oomplaioanb, it is improbable that the 
Head Constable would have suo motu 
started an investigation of a different 
theft of which no one had complained. 
Who informed him of the previous theft 
and why is there no statement taken of 
Nana about this theft? 

Again the immediate complaint made by 
Nana and the Mukhi to the Sub-Inspector 
makes the truth of the story probable. 
Nana is a stranger to the village and nob 
likely to embark on a conspiracy bo ruin 
the Head Gonsbable. 

The witnesses to the Panohnama as bo 
the production of the property and the 
withdrawal of the complaint by Nana, no 
doubt, support the Panchanama as they are 
bound to do. But two of them, Mofci 
Jiva and Moti Tapi, repudiated it before 
the Committing Magistrate. Ganesh, the 
person suspeoted by Nana, supports Nana 
and the Mukhi and he says that he was 
made to give up the Rs. 149 found in the 
house by these two Panoh witnesses 

The Sessions Judge thinks that Nana 
and the Mukhi have given false evidence 
as to the substitution of the first report. 
But Nana is illiterate and the Mukhi is 
barely liberate Even if they are wrong 
in saying that Ex. 10 was not the 
genuine first report, we are by no means 
satisfied that another first report was not 
prepared, for the information recorded 


in the Crime Register, Exhibit 24, bailies 
nob with Ex. 10 bub with the Panchnama. 

We have no difficulty in agreeing with 
the Sessions Judge od facts that Nana 
did complain that the theft took place a 
monbh ago and that the papers of that 
investigation have been suppressed, and 
that the statements and Panchnama 
handed over by the accused to the Sub- 
Inspector are false* 

As to the conviction we do not chink 
that the conviction under section 201 in 
respect of the suppressed papers can be 
maintained. These papers are not in 
themselves evidence of the commission of 
the theft and we need nob inquire whether 

the accused should nob have bean oharged 
under section 204, Indian Penal Code. 

Bab even as to the conviction under 
section 218, the learned pleader for the 
defence oontends that the facts do not 
constitute an offenoe under this section 
uole3s it is proved that it was Ganesh who 
committed the offence. He oites in this 
connection Emperor v. Sanalal (1). That 
was a oase under sections 213, 214, Indian 
Penal Code, and it was there held that 
these offences wore nob committed as the 
person screened had been aoquitted of the 
principal offenoe which was one of criminal 
breaoh of fcrusG. Taat was a case in whioh 
the offenoe oould not have been committed 
by any one but the parson screened and 
his acquibbal involved the conclusion that 
no offence had bean committed. This was 
the basis of the judgment of Batchelor, J. 
for he says the Magistrate was bound bo 
proceed on the footing that no offence of 
oriminal breach of trust bad been proved. 
The ratio decidendi was that where no 
principal offence has been committed there 
can be no conviction of an accessory under 
saobion 213 or 214. These sections like 
sections 201 and 203 imply that the 
offenoe screened has been oommitbed and 
not the guilfc of the particular person 
screened. This distinction was, we think, 
overlooked in Queen Empress v. Saminatha 
(2) and Girish Myte v. Queen-Empress (3) 
and the oases there oited, Empress of 
India v. Abdul Kadir (4), Queen-Empress v. 
Fateh Singh (5) and Matuki Misser v. 


1) (1913)87 Bom. 658-20 I.C. 613 = 15 Bom. 
L.R. 694. 

(2) (1891) 14 Mad. 400 = 1 M.L.J. 163. 

(3) (1896) 23 Oai. 420. 

U) (1881)3 All. 279 (P.B.). 

(6) (1890) 12 All, 432-1890 A.W.N, 73. ) 
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Queen-Empress (6), do not require proof of 
tbe guilt of the persons screened. 

Section 218, Indian Penal Code, is muoh 
wider and embraces oases other than those 
in which a principal offender is screened. 
But even as to such cases, the criminal 
intent is expressed in the following 
words : " with intent thereby to save, or 
knowing ib to be likely that he will 
thereby save, any person from legal 
punishment.” These words, we think, 
also imply that an offence has been com¬ 
mitted. Tbe gist of the seotion is tbe 
stifling of truth and the perversion of the 
course of justice in cases where an offence 
has been committed. Ib is nob necessary 
even to prove the intention to soreen any 
particular person It is sufficient that he 
knows it to be likely that justice will nob 
be exeouted and that some one will escape 
punishment for the cffenoe. Iu tbe case 
of Empress v. Amiruddecn , (7) Jaokscn, J. 
at p. 413 says : 

“ This i9 an tflence applyirg only to publio 
servants, and an aot ot a certain kind is made 
punishable as an cffence when such aot is dene 
knowingly against the direoticn of tbe law and 
with tbe intention of eavirg a person frem legal 
punishment, whether the person so intended to be 
saved Item punishment had cemmitted the cffenoe 
or not." 

I think this is a oorreot interpretation of 
the seotion. It has been followed by this 
Court in the oase of Queen- Empress v. 
Krishnaji (8). 

In this connection the learned pleader 
further contends that the proseoution 
should be limited to the oase made in the 
obarge that tbe offenoe had been committed 
by Ganesh. But under seotion 423, 
Criminal Procedure Code, the finding may 
be altered in appeal. This may be done 
where the alteration involves no new facts 
and no prejudice to the accused : Lala 
Ojha v. Queen-Empress (9). The only 
alteration neoeesary in the oharge is to 
desoribe the offenoe as one supposed to 
have been committed by Ganesh. It never 
was the oase of the acoused that no theft 
had been committed and the alteration 
does not prejudice the aooused. No doubt 
we should be satisfied of the faot that a 
theft had been committed in the house of 
Nana. But we are so satisfied. Nana had 


(6) (1886) 11 Oal. 619. 

(7) (1877) 3 Oal. 412-1 O.L.R. 483. 

(8) (1888) Unrep, Or. 0. 406. 

(9) 1899) 26 Cal. 863-3 O.W.N. 663, 


received Bs. 450 for his daughter’s marri¬ 
age a month before. He was a stranger to 
the village and in spite of his delay in 
making the complaint we do not believe 
that tbe complaint he made was false. Ift 
is also obvious that the person whom the 
acoused intended to soreen was Ganesh. 

We, therefore, reverse the conviction 
under seotion 201, Indian Penal Code, and 
confirm tbe oonviotion aDd sentence under 
section 218, Indian PeDal Code. 

Fawcett, J.: — I agree that the prosecu¬ 
tion has proved that the accused suppressed 
certain Panchnamas and fabricated an 
incorreob record of tbe investigation that 
had been made. I also agree that the 
aooused has been wrongly oharged under 
seotion 201, Indian Penal Code. The 
expression ' any evidence of the commis¬ 
sion of that offence, ” I think, dearly 
refers, not to evidence in the extensive 
sense in which that word is used in the | 
Indian Evidence Aot, but to evidence in 
its primary sense, as meaning anything 
that is likely to make the orime evident 
suoh as tbe existence of a wounded corpse 
or of blood stains, fabricated documents, or 
similar material objeots indicating that an 
offence bad been committed. Tbe state¬ 
ments of a witness and Panohnamas do not : 

in my opinion, constitute such evidence. Iu 
this ooDneotion I may refer to tbe case of 
Emperor v. Earanbhai (10) wbereaPolioe 


Patil was oharged with having torn up a 
ParchDama which he had made. He was 
originally oonvioted under seotioDB 201, 
202, 204 and 217, Indian Penal Code, bub 

the conviotione under sections 201 and 202 
were upset in appeal by the Sessions Judge 
and only the oonviotion under seotion 21 i 
was maintained. This oonviotion was in 
turn upset by this Court, but that was on 
the special circumstances of that case. 

As regards seotion 218, the oharge 
specifies that the aooused acted " with 
intent thereby or knowing it to be likely 
that he would thereby save the said Ganesh 
from legal punishment.” I am of opinion 
that that particular oharge has been suffi¬ 
ciently sustained by the evidence in the 
oase. We have the faot that Ganesh s 
house was searohed by the aooused, aDd in 
it was found the pieoe of cloth (article 1) 
and the bodice (article 3), that were 
produced before the Sessions Judge, .and 
also Bs. 149 tied up in a rag. This iff 


(10) (1913) 16 Bom. L.R. 678-20 I.O, 601. 
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admitted by the aooused as well as by 
Ganesb. Ganesh also admits that artioles 
1 and 3 did not belong to him, but to Nana 
and his wife Santok. On the other hand 
both Nana and Santok say that the rupees 
that were stolen had been wrapped up in 
the piece of doth, artiole 1. Similarly, they 
both say that the bodice (artiole 3) was 
among the stolen property. If that evi¬ 
dence was believed, it directly implicated 
Ganesh either in the theft or in the offence 
of receiving stolen property. And what one 
has to oonsider is the intention and 
knowledge of the aooused at the time when 
he aoted in the manner alleged by the 
proseoution. Such intention or knowledge 
did, in my opinion, extend to that stated 
in the oharge. The accused had reason to 
think that in the ordinary oourse, the 
polioe investigation would result in Ganesh 
being tried on a oharge either of theft or 
receiving stolen property, and it was oer- 
tainly not improbable that the Court might 
believe the evidence of Nana and Santok 
and oonviot Ganesb. I do not oonsider the 
possibility that Ganesh might not have 
been sent up for trial by the Polioe or 
that he might have been acquitted, is 
sufficient to meet the oharge. On the 
evidence forthcoming from accused’s inves¬ 
tigation, the probability to my mind, which 
I think was also present to that of the 
acouBed, was that Ganesh would be charged 
and convicted, so that the main object 
actuating the aooused was a desire to save 
Ganesh from probable legal punishment. 

Accordingly, I do not think there are 
sufficient grounds for our interfering with 
the oonviotion under section 218. In the 
view I take, it is not necessary to con¬ 
sider thequestion whether it is unnecessary 
under section 218 to prove an intention to 
screen any particular person. That is a 
point on whioh I feel some doubt and 
refrain from expressing a definite conclusion. 

I, therefore, oonour in the order proposed 
by my learned brother, 
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Maoleod, c.j, and Fawcett, j. 

In the matter of the Excess Profits Duty 
Act, 1919 

and 

In the matter of the Bombay and Persia 
Steam Navigation Company , Limited. 

Application, deoided on 21st Ootober 
1920, from an order of Setalvad, J. 

(a) Income Tax Ait (1918), 8. 61 —Chief 

Revenue authority being satisfied that reference is 
unnecessary. Court can examine the reasons. 

It wculd be open to tbe Court to oonsider the 
grounds on which the Chief Revenue-Authority 
was satisfied that a reference was unnecessary. 
[P. 120, C. 2.) 

(b) Excess Ptcfils Duly Act (1919), Sch. 2, R, I, 
Proviso “employed in business ” means only 
actually employed in bufttiess. 

The words “ employed in the business” in the 
proviso to r. 1 of Boh. 2 prima facie bear their 
natural meaning of “actually employed in the 
business”, and oaonot properly be oonstrued as if 
the words were “employed or intended to be 
employed in the business,” [P. 122, C. 1.] 

Coltman —for Petitioners. 

Thomas Strangman —for Respondent. 

Macleod, C. J.: —The petitioners were 
assessed on the 30tb Ootober, 1919, under 
the Excess Profits Duty Act (X of 1919) 
in the amount of Rs. 6,48,379-4 0 and 
reoeived due notice thereof from the Collec¬ 
tor of Inoome Tax (Ex. B.) Thereupon 
the petitioners presented an appeal against 
the said assessment to the Chief Revenue- 
Authority olaiming that they were entitled 
to be held exempt from assessment. The 
appeal was heard on the 3rd August, 1920, 
when the assessment of the Collector of 
Inoome Tax was confirmed. The petitioners 
requested the Chief Revenue-Authority to 
state a oase for the opinion of the High 
Court but on the 11th August the Chief 
Revenue-Authority wrote that a reference 
to tbe High Court had been deemed 
unnecessary. 

On the 20th August the petitioners 
obtained a rule calling upon the Chief 
Revenue-Authority to show oause why he 
should not be ordered to refer to this 
Hon’ble Court for its decision the questions 
set out in Ex. D to the petition, and the 
question whether the cash and investments 
referred to in para 8 of the petition should 
be taken into consideration for purposes of 
exoess profits duty, together with his opinion 
upon those questions, or, in the alter- 
native. why the Chief Revenue-Authority 
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should nob be ordered bo hear and determine 
according bo law the petitioners’ application 
to refer the above questions bo this Hon’ble 
Court. The alternative prayer seems un¬ 
necessary. An affidavit in reply has been 
put in annexing the deoision of the Chief 
Revenue-Authority bo the effeob that the 
reference asked for was quite unnecessary 
as the provisions of seobion 6 of the Act and 
aohedule II thereto were absolutely dear on 
the point. 

Section 45 of the Speoifio Relief Act 
provides that— 

“ The High Court may make an order requiring 
any speoifio aot to be done or forborne within the 
local limits of its ordinary original oivil jurisdiction 
by any person holding a public offioe : Provided 

(а) That an application for suoh order be made 
by Borne person whose property, franchise orpersonal 
right would be injured by the forbearing or doing 
of the said speoifio aot. 

(б) That suoh doing or forbearing is under any 
law for the time beiog in foroe dearly inoumbent 
on suoh pereon in his public oharaoter. 

(c) That in the opinion of tho High Court suoh 
doing or forbearing is oonsonant to right and 
justioe. 

{d) That the applicant has no other speoifio 
and adequate legal remedy. And 

(e) That the remedy given by the order applied 
l or will be complete.” 

Aot X of 19 19 is an Aob bo impose a duty 
on excess profits arising out of oerbain 
businesses, and it is admitted that the Aob 
applies to the business oirried on by the 
petitioners. Seobions 5 and 6 provide for the 
methods in whioh the excess profits are to 
be ascertained for the purposes of assessment. 

Seofcion 7 gives the Collector power to 
make allowances for speoial oiroumstanoes. 

Seotion 8 provides for an appeal to the 
Chief Revenue-Authority against the deci¬ 
sion of the Collector on an application under 
seobion 7. The deoision of the Chief 
Revenue-Authority is final. 

Seobion 15 provides that oerbain seobions 
of the Indian Income Tax Aob (VII of 
1918) including sections 49 bo 52 shall 
apply as if they referred to excess profits 
duty instead of to income-tax. 

Seobion 51 of the Indian Income Tax 
Aot (VII of 1918) provides that if in bheoourse 
of any assessment under the Aob a question 
has arisen wibh referenoe bo the interpreta¬ 
tion ofany provision of the Aoborof any rule 
thereunder, the Chief Revenue-Authority 
shall refer any suoh question on the appli¬ 
cation of the assesses wibh its own opinion 
thereon to the High Court, unless it is 


satisfied that the applioabion is frivolous or 
thab a referenoe is unnecessary. 

The wording of the seobion is nob very 
satisfactory. On a strict construction the 
Chief Revenue* Authority oould always avoid 
referring a question on the applioabion of 
the assesses by saying ib was satisfied the 
referenoe was unnecessary, and then it 
would be diffioulb for the Court bo hold thab 
ib was inoumbenbunder the Aob forthe Chief 
Revenue-Authority bo refer the question, 

I think, however, ib would be open bo the 
Court to consider tho grounds on whioh 
the Chief Revenue-Authority was satisfied 
that a reference was unnecessary. For 
instance, if a question arose wibh regard bo 
bhe interpretation of a seobion whioh was 
so oomplex, so intricate, that it was clearly 
advisable thab the question should be finally 
determined by a judicial authority rather 
than by bhe Chief Revenue-Authority I 
doubt whether thab Authority would be 
justified in saying that ib was satisfied bhat 
a referenoe was unnecessary. In order, 
therefore, bo deoide whether in this case 
the Chief Revenue-Authority had reason¬ 
able grounds for beiog satisfied that a 
referenoe wibh regard to the questions 
whioh had arisen was necessary, we must 
consider the sections of the Aob whioh 
provide for bhe assessment of excess profits 
duty. 

Seotion 2 defines bhe accounting period 
as bhe twelve monthsending tbe31sbMarob, 
1919, or, if the aocounls of the business 
have been made up within the twelve 
months for the purpose of bhe Indian In¬ 
come Tax Act, 1918 in respect of a year 
endicg on any date other than 31st March 
then bhe year ending on that date. 

Seotion 4 imposes a duty of 50 per cent, 
on bhe amount by whioh bhe profibs in the 
accounting period exceed the standard 
profits. 

Section 6 (1) (a) and (b) prescribe 
various methods for calculating standard 
profits. If bhsy are calculated under ib) 
there is a proviso bhat if the average capital 
employed in bhe business in the years 
adopted for bhe purpose of determining 
bhesbandard profits is less or more than 
the capital so employed at the end of the 
accounting period, there shall be made to 
or from the standard profits an addition or 
deduction as bhe case may be, whioh shall 
bear to bhe standard profits the same pro¬ 
portion as suoh deorease or increase of 
capital bears to the average capital so 
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employed in the year so adopted. For the 
purpose of ascertaining the average capital, 
the capital employed in the business in 
any year shall be deemed the oapital so 
employed at the end of that year. 

By sub-section (4) no inorease of oapital 
made after the 31st December 1918 shall 
be taken into account in any oase and no 
such inorease before that date shall be 
taken inbo account, when it appears or to 
the extent to whioh it appears, that the 
increase was made with intent to evade or 
has the effeot of evading the payment of 
the excess profits duty. To bake, there¬ 
fore, a oonorete instance, if the standard 
profits are one lac on an average oapital of 
ben laos, and the oapital at the end of the 
accounting period is twenty lacs, then the 
standard profits will be increased to two 
laos. It is obvious then that the more the 
oapital at the end of the aooounting period 
oan be increased, the greater the addition 
to the standard profits, with a correspond¬ 
ing decrease in the amount on which the 
exoess profits duty oan be levied. 

Schedule II to the Act prescribes how 
oapital is to be ascertained. 

1. The amount of the oapital of a business 
shall, so far as it does not oonsist of money, be 
taken to be— 

(а) So far as it oonsists of assets acquired by 
purohase the price at whioh these assets were 
acquired, subject to any proper deduction for 
depreciation or for unpaid purohase-money. 

( б ) 8 o far as it consists of debts due to the 
business the nominal amouut of those debts subject 
to any deduotion whioh has been allowed or is 
allowable in respect of those debts under the 
Indian Inoomo Tax Aot 1918. And 

(c) 80 far as it consists of any other assets whioh 
have not been acquired by purchase the value of 
the assets at the time they became assets of the 
business, subjeot to any proper deduotion for 
depreciation, 

Any borrowed money or trade debt shall be 
deduoted in computing the amount of oapital for 
the purposes of tbiB Aot. 

Then there is the proviso whioh has 
given rise to the matter in dispute in this 
oase. 

Aooumulated profits other than those 
made in the accounting period would, in the 
ordinary course, remain to the credit of 
the profit and loss account and would nob 
be capital, but nothing in the provisions 
regarding the ascertainment of the oapital 
of a business is to prevent accumulated 
profits being treated as oapital if they are 
employed in the business. 

Now the petitioners' balance sheet for 


the year ending the 31st Deoember 1918 
shows a total of 119 laos odd for cash and 
investments. No doubt a portion of this 
amount was required to meet recognised 
liabilities appearing on the other side of the 
balanoe sheet, bub it is equally clear. aDd I 
do not think the petitioners dispute it, that 
some portion of this amount represented 
accumulated profits for the years prior 
to the accounting period. Those profits 
which are not employed in the busi¬ 
ness cannot be treated as oapital for 
the purposes of the Act. There is nothing, 
therefore, with regard to the interpreta¬ 
tion of Schedule II whioh oan give rise to 
any difficulty. Assuming that the questions 
were referred to us, what is the proper 
interpretation of the proviso to clause (1) 
of the Second Schedule, we could only say 
that accumulated profits cannot be treated 
as capital unless they are employed in the 
business. Whether or not they are employ¬ 
ed in the business is a question of fact 
whioh the Chief Revenue-Authority is 
entitled to decide on the materials before 
it. 

The petitioners olaimed that the whole 
of their cash and investments were 
employed in the business. They made no 
attempt to assist the Collector or Chief 
Revenue-Authority in deciding how muoh 
was employed in the business, with the 
result that a haphazard guess was made 
at the amount, instead of employing proper 
aooounting methods. The questions which 
the petitioners formulated in their letter of 
the 5th August to the Chief Revenue- 
Authority, were really questions for a 
Chartered Accountant and not questions 
with regard to the interpretation of the 
Aot. Supposing those questions were 
before the Court they oould only be 
answered with the assistance of experts. 
Bub it may be permissible to make a few 
remarks on the faots as presented to us. 
Ordinarily speaking the excess in a 
balance sheet of assets over liabilities is 
profit. On the balanoe sheet produced 
before us that exoess is over sixty laos, if 
the reserve fund is not considered as a 
liability sinoe it represents past profits 
whioh have not been distributed. But if 
the ships are valued as the petitioners 
wish them to be valued for the purpose of 
increasing the capital as at the end of the 
accounting period, the profits would be over 
rupees eighty-six laos including of course 
the profits earned during the aooounting 
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period. This amount is actually represent¬ 
ed by cash and investments ; and could be 
distributed among the shareholders by way 
of dividend. If, however, it was re¬ 
presented by ships, even though they were 
purchased at the end of the accounting 
period it would be profit employed in the 
business. 

As on the 31st Deoember 1918, it had 
not been so employed, it cannot be argued 
that it makes no difference so long as it 
was intended to be employed. The Aot 
does not say that profits intended to be 
employed in the business oan be treated as 
capital. We have not got the calculations 
before us on wbioh the Collector oame to 
the conclusion that the oapital at the end 
of the accounting period was twenty-four 
lacs, but the best advioe I oan give the 
petitioners is that they should ask the 
Collector or the Chief Revenue-Authority 
to reconsider its decision, and instead of 
adopting an absolutely impossible attitude 
in calculating tho oapital, to satisfy him 
by proper accounting mebhods whatamount 
of the accumulated profits now represented 
by investments are actually employed in 
the business. 

In my opinion the Chief Revenue-Autho¬ 
rity had reasonable grounds for being 
satisfied that it was unnecessary to refer to 
the High Court the questions whioh had 
arisen with regard to the interpretation of 
the Aot and tho rule should be discharged 
with costs. 

Fawcett, J.:—I agree that it has nob 
b9en shown bo bo “ clearly inoumbenb on” 
the Chief Revenue-Authority bo refer the 
questions mentioned in this petition under 
seobion 51 of the Indian Income Tax Aob, 
1918, and that the rule should be dis¬ 
charged with costs. 

The words " employed in the business ” 
in the proviso to rule 1 of Sohedule II to 
the Exoess Profits Duty Aob, 1919, prima 
facie bear their natural meaning of 
" actually employed in the business ”, and 
cannot properly be oonstrued as if the 
words were " employed or intended to be 
employed in the business ”, If the latter 
had been intended, they would presumably 
have been used, just as they ate used in 
Sohedule D Cases I and II, rule 3 (/) of 
the English Ipoome Tax Aob, 1918 whioh 
specifies “ any sum employed or intended 
to be employed as oapital in suoh trade 
profession, employment or vooation.” 

In my opinion, the interpretation put on 


the proviso by the Chief Revenue-Autho- 
rifay is oorreot, and he had reasonable 
grounds for being satisfied that it was un¬ 
necessary to make the referencetobheHigh 
Court, whioh the petitioners asked for. 

Rule discharged , 
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Shah and Crump, jj. 

Bhimaji Ramchandra Wadtuadgi —Plain¬ 
tiff-Appellant 

v. 

Bhimabai Uiroji Sanagar —Defendant- 
Respondent. 

Letters Patent Appeal No. 39 of 1919 f 
decided on 9th Augusb, 1920, from the 
deoision of Heaton, J., in Second Appeal 

No. 883 of 1917. 

(a) Civ\l P C. (1882), 3s. 335 2 nd 331-Notice 
under S. 335 to person not bound by decree—Judge 
wrongly saying t he person was bound 6y decree 
when passing order without sfafing section—Order 
falls under S■ 335. 

Oa the application of the auotion-purohaser 
notioe uDder 3. 335 for removal of obstruction was 
issued to a person in possession of the property 
who bad been a party to the suit but had not been 
party to the oompromiGe on whioh the deoree wae 
passed. He merely filed a statement alleging the 
property to bo his own but did not take any other 
prooeedings. The Judge passed an order for 
removal of obstruction without mentioning the 
Beotion under whioh it was passed, but wroDgly 
giving ns tho reason for the order that the person 
in possession was bound by the deoree, having 
been a party to the suit. 

Held, that under the oiroumstanoes of the oase 
the order must be deemed to be oue ander 3. 335 
and not 8. 334. [P. 123, 0. 1 ; P. 124, C. 2 ' 

P. 125, 0. 1,] 

<b) Civil P.C., 8. 335 —Order passed after 
notice is binding on prraon against whom it is 
passed though he may.not be bound by decree and 
sale . 

A persoD olaiming to bo in possession of the 
property and ofiering obstruoiion to an auotion- 
purohaser is bound by an order under 3. 335 
passed after notioe to him though be may not be 
bound by the deoree and the sale held under the 
deoree. 25 Bom. 337 and 32 Oal, 296, Dist. 
[P. 124, 0 2.] 

Coyaji and G. S. Mulgaokar —for Appel¬ 
lant. 

B. K. Dhurandhar and V. R. Sirur —for 
Respondent. 

Shah, J.:—The faots whioh have given 
rise to this appeal under the Letter* 
Patent are these : One Hanma was the ori¬ 
ginal owner of the Land (Survey No- 142) 
now in dispute. He sold it to Nagappa ia 
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1885. Nagappa mortgaged it along with 
other properties to Mudiappa in 1888. It 
was a simple mortgage. The mortgage 
was assigned to Basappa, the nephew 
of Mudiappa at a family partition. Ba¬ 
sappa filed Suit No. 574 of 1900 to enforce 
the mortgage against Nagappa and two 
other co-parceners. Kalappa was joined 
as defendant No. 4, as it was asserted by 
Nagappa that he had sold to him the 
equity of redemption in the land now in 
dispute. Kalappa did not appear to oontest 
the plaintiff’s claim in that suit. Finally, 
on the 20th April, 1901, a compro¬ 
mise was arrived at between the plaintiff 
and defendants Nos. 1, 2 and 3 in that suit. 
It is not neoessary to detail the terms 
of the compromise : it is enough to state 
that a part of the property in that suit was 
conveyed to the then plaintiff that a certain 
amount was made payable to him in 
instalments and he was allowed the right 
to reoover the amount, in oase of default, 
by the sale of oertain properties including 
the land now in dispute, Kalappa was not 
a party to this compromise. A decree in 
terms of the compromise was passed on the 
same day. The decree was silent as to the 
defendants other than defendants Nos. 1 
to 3. Subsequently the property referred 
to in the decree was sold through the Court 
and the present plaintiff purchased it in 
1904. In attempting to reoover possession 
he was obstructed by Kalappa, who had 
been joined as a party to the suit, but who 
had nob joined in the compromise and had 
not appeared to defend the suit. The 
plaintiff made an application to the Court 
to have the obstruction removed. Kalappa 
was served with a notice under seotion 335 
of the Code of Civil Procedure of 1882. 
He filed a statement and claimed to be the 
owner of Survey No. 142, But he did nob 
appear afterwards and did not adduce any 
evidence. An order was made against him 
by the Court on the 15th February, 1908, 
removing the obstruction, and directing 
possession to be given to the present 
plaintiff. In pursuance of that order the 
possession was given to the present 
plaintiff on 11th March, 1908. 

The plaintiff filed the present suit to 
reoover possession in 1913 alleging sub¬ 
sequent dispossession in June 1908, In 
1910, Kalappa sold his rights to the land 
to the son of defendant No. 1, The real 
oontest in the suit lay between the 
plaintiff and the defendant No. 1. The 


trial Court allowed the plaintiff’s claim 
with oosts. The defendant No. 1 appealed 
to the District Court which held that 
Kalappa had purchased the equity of re¬ 
demption from Nagappa in the year 1891, * 
and had been in possession of the property 
since then and accordingly dismissed the 
plaintiff's suit. The plaintiff preferred an 
appeal to this Court in which the question 
as to the effeot of the order made in Feb¬ 
ruary, 1908, against Kalappa was raised. 
Mr. Justice Heaton who heard the appeal 
held that the order was made under 
seotion 334 and that it had no finality such 
as an order under seotion 335, if not 
challenged by a suit, would have. The- 
plaintiff has now preferred the appeal- 
under the Letters Patent, and the sam6 
question is raised before us. In view of 
the arguments whioh we have heard, 

I have stated the facta with a view to- 
make dear the position of the plaintiff 
and Kalappa with reference to the land in 
suit and to the litigation preceding the 
present suit. 

The question is whether the order of the 
15th February 1908 was made under seo¬ 
tion 334 or section 335 of the Code of Civil 
Procedure then in force. It is urged on- 
behalf of the appellant that Kalappa was 
not a judgment-debtor that he olaimed to 
be entitled to retain possession of the land 
in suit on the ground that he was the' 
owner, and that the order cannot be refer¬ 
red to seotion 334 as the obstruction was 
not offered by Kalappa on behalf of 
Nagappa, but on his own account. On 
the other hand, it is urged that the order 
is based upon the ground that Kalappa 
was a party to the suit and bound by the- 
decree against Nagappa and others and 
that, though in fact not'a judgment-debtor,, 
he was treated as suoh by the Court' 
making the order and that the order 
should, therefore, be referred to seotion 334, 
It is further urged for therespondent that ae^ 
Kalappa was not a party to the decree, the> 
decree and the subsequent proceeding so f ar 
as they relate to the land in suit, are nudi¬ 
ties, that Kalappa is in no way bound 
thereby and that he was entitled to ignore' 
the order under seotion 335 as a nullity, 
even if the order be treated as having been- 
made under that seotion. Mr. Sirur has- 
relied upon Malkarjun v. Narhari (1) and 

(1) (1901) 35 Bom. 337-37 I.A. 216-6 O.W.N. 

10-3 Bom. L.R. 937-10 M.L.J, 368-7* 

Bar. 739 (P.O.) 
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Khiarajmal v. Daim (2) in support of his 
argument that the order under seotion335 
oould be treated by Kalappa as a nullity. 

On a consideration of these arguments 
and the admitted facts in the case, I am 
of opinion that the compromise deoree was 
not binding upon Kalappa, as he was not a 
party to the compromise, that he was not a 
judgment debtor as there was no deoree 
against him, and that the application by 
the aucbion-purohaser for the removal of 
the obstruction caused by Kalappa was 
clearly oovered by section 335. It could 
not be referred to seobion 334 as the 
obstruction was not by a judgment-debtor 
or any person claiming on his behalf. 
Whether Kalappa then claimed as a 
purchaser from Hanma, the original 
owner, or merely as a purchaser of the 
equity of redemption from Nagappa, he 
claimed to bo entitled to possession in his 
own right. The mortgage on which the 
consent deoree was based was a simple 
mortgage and there was no question of 
possession as between the decree-holder 
and the judgment-debtors. It arose for the 
first time between the auobion-purohaser 
and Kalappa. The nobioe was issued to 
Kalappa under section 335 and though the 
reason given by the Court making the 
order that Kalappa was a party to the suit 
and was therefore bound by the deoree was 
wrong, I do not see how the order oould 
be referred to section 334 on the admitted 
facts of the case, Kalappa did not appear to 
oppose the application nor did he adduce 
any evidenoe in support of his allegation 
as to the ownership of the land in suit. 
The order for the removal of the obstruc¬ 
tion and for possession made by the Court 
was almost inevitable under the circum¬ 
stances and oould have been properly made 
only under seotion 335. The Court did 
not refer to any seotion of the Code under 
which it purported to make the order, and 
I think we ought to treat it as having been 
made under theseotion under which alone it 
could have been made under the circum¬ 
stances, The fact that the auotion-pur¬ 
chaser applying to have the obstruction 
removed and the Court making an order 
wereunder a misapprehension as to theeffeob 
of the deoree on Kalappa’s position is not 
a sufficient ground, under the oiroumstanoes 
to treat the order as having been made 

|3) (1905) 89 Cal. 996-39 I.A. 98-9 O.W.N, 
901-9 A.L.J. 71-7 Bom. L.R. 1-1 O.L, 
J. 584-8 Bar. 784 (P.O.) 


under seobion 334. On the other hand 
we have the fact that the notice was 
issued under section 335 and that Kalappa 
claimed as owner in his own right. No 
suit having been filed by Kalappa to 
challenge the order, it would become final 
under seobion 335, and would be a complete 
answer to defendant No. 1, who claims 
under Kalappa. 

I am unable to accept Mr. Sirur's con¬ 
tention that Kalappa was entitled to ignore 
it as he would be entitled to ignore the sale 
held in execution of a deoree bo which he 
was nob a party. The oases relied upon 
by Mr. Sirur do nob help him in any way. 
It is nod suggested before us that the 
auobion-sale is binding upon Kalappa. It 
is oommon ground that Kalappa was en¬ 
titled bo ignore the Oourr.-sale, so far as 
the land in suit was concerned. Bub the 
question arising in this appeal did not arise 
in these cases and there is nothing in the 
judgments bo show that a person olaiming 
to be in possession of the property and 
offering obstruction bo an auotion-pur- 
ohaser in not bound by an order under 
section 335 passed after notice to him, just 
as he is not bound by the deoree and the 
sale held under the deoree, The difference 
between the two proceedings is obvious. 
One is a proceeding taken against him and 
be is a party bo it: the other is a proceed¬ 
ing bo which ha is not a party at all. The 
contention derives no supporb from the 
oases cited and is opposed to the words of 
the section. 

It is not suggested before us that the 
order is not final as the section was repealed 
by Aob V of 1908 and substituted by a new 
rule which is different in its soope before 
the period of one year prescribed by the 
Indian Limitation Act expired. The new 
rule cannot affeot the validity of the order 
made under seobion 335 when the section 
was in force. The period allowed for 
challenging its correctness by a suib was 
the same under the Limitation Aob of 1877 
as under the Limitation Aot of 1908. 

I would, therefore, reverse the decree 
under appeal and restore the deoree of the 
trial Court with oosts of both the appeals 
in this Court and of the appeal in the 
Disbriot Court on the defendant No. 1. 

Crump, J.: —The question in this case is 
whether the order of February 15, 1908, 
became final as against Kalappa on the 
expiry of one year from that date, and if 
bo what is the result. If the order ia to 
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be referred to seotion 335 of the Civil Pro- 
cedure^Code of 1882 then it could only be 
contested by a suit. It was an order in 
execution proceedings and in the suit in 
which the decree was made Kalappa was 
a party, but he was not a party to the 
decree whioh was made in his absence on 
a compromise between other parties to the 
suit. He was not bound by that decree 
and was therefore not a judgment-debtor 
as defined in section 2 of the Code. 
Prima facie , therefore, when he obstructed 
the delivery of possession to the auction- 
purchaser seotion 334 oould not apply to 
the case. And as a matter of faot the 
Court oited seotion 335 in directing notioe 
to issue to him, The order whioh was 
made does not oite any seotion of the Code 
of 1882, Apart from the grounds on 
whioh it is based it is an order which could 
be made either under seotion 335 or under 
seotion 329 whioh latter seotion is applic¬ 
able to oases falling under seotion 334. 
The operative portion of the order is 
merely a direction that the obstruction be 
removed. In giving brief reasons for this 
order the Court has wrongly treated 
Kalappa as a judgment-debtor, but this 
does not confer on the Court power to 
act under seotion 334, nor does it render 
the order a nullity so long as it was one 
which the Court had power to make. 

It cannot, in my opinion, be contended 
that an order otherwise good, is vitiated 
because it is based on a wrong view of 
the facts. The order should, therefore, 
be referred to section 335. There can be 
no Question that the grounds now sug¬ 
gested would have been held inadequate 
had Kalappa at the time sought to set 
the order aside. The auction-purchaser 
obtained possession in 1908 in pursuance 
of that order and it must be held to have 
conclusively determined the right to pos¬ 
session at that date, As it was made less 
than twelve years before the filing of the 
suit plaintiff who claims through the 
auction-purchaser is entitled to succeed. 

On these grounds I agree with the orders 
proposed. 

Decree reversed. 


A.I.R. 1921 Bombay 126. 

Macleod, c.j. and Fawcett, j. 

Madhavrao Moreshwar Bhadanekar 
Sardesai —Plain tiff-Appellant 

v. 

Secretary of State — Defendant-Res¬ 
pondent. 

First Appeal No. 86 of 1918, decided on 
7th June, 1920, from the deoision of the 
Ag. Dist. J., Ratnagiri. 

Pensions Act (XXIII of 1871), Ss. 4 and 6— 
Provisions in their application to Ratnagiri Dis¬ 
trict , art not ultra vires. 

The provisions of the Pensions Aot dealing with 
pensions and grants of land revenue in District 
Ratnagiri are not ultra vires. 40 Oal, 391; 5 Bom. 
H.C. App. 1; a Bom 99, Ref. and 37 Ail. 338, 
Cons. [P. 125, 0. a.] 

Patwardhan and P. B. Shingne —for 
Appellant. 

S. S. Patkar —for Respondent. 

Macleod, O. J.:—The plaintiff filed this 
suit against the Secretary of State to 
recover his two per cent. Sardeshmukhi 
Haa in oerbain villages in Daogad Taluka 
not on the old Jamabandi but on the 
survey assessment. The suit was dismissed 
by the Diatriot Judge on the ground that 
the suit came within section 4 of the 
Pensions Act, and that as the plaintiff had 
nob produced a certificate as provided for 
by section 6, he -oould not proceed any 
further in the suit. 

The only ground whioh has been argued 
in appeal is that the Pensions Aot, so far 
as it deals with pensions and grants of 
land revenue in Ratnagiri. is ultra vires. 
The appellant relies on the deoision in 
Secretary of State for India v. Moment fl). 
The question, therefore, arises whether a 
suit would have lain against the East India 
Company to reoover on a grant of land 
revenue in Ratnagiri; if such a suit would 
have lain, then it would also lie against the 
Secretary of State, and any provision to the 
contrary contravenes seobion 65 of the 
Government of India Aot of 1858. 

In Peninsular and Oriental Steam Navi¬ 
gation Co. v. Secretary of State (2), Sir 
Barnes Peacock, Chief Justice, considered 
what suits would lie against the Company 
and what suits would not lie. At page 14 
he said : 

“ Where an aot is done, or a oonfcraofc is entered 
into, in the ezeroise of powers usually called 

(1) (1913) 40 Cal. 391 = 18 I.O. 23 = 40 I.A. 48 
<P,0.). 

(9) (1861) 5 B,H,Q, App. 1. 
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sovereign powers, by whiob we mean powers whioh 
cannot be lawfully ex9roiae<i exoept by a sovereign 
or private individual delegated by a sovereign to 
exeroise them, no aotion will lie,” 

In VasudevSadashiv Modak v. Collector of 
Ratnagiri (3) the plaintiff filed a suit to 
recover from Government oerbain emolu¬ 
ments due to him as Deshmukb of four 
Mahals, the plainoiff alleging that he was 
the hereditary Dashmukh thereof. It was 
held by the Privy Counoil that the learned 
trial Judge was right in dismissing the suit 
on the ground that it was excluded from 
the jurisdiction of the Civil Jourts by the 
Pensions Act of 1871, seobion 4. At page 
125 their Lordships say: 

“It is difficult to see bow the Gjvernment 
could impose upon the ryote the obligation of 
paying these allowiooes to their offioars, exoept 
fay the exeroise of their sovereign right of im¬ 
posing and receiving a revenue from all lands 
,whioh were not in tbair nature rent free,” 

The East India Company, therefore were 
exercising their sovereign rights in collect¬ 
ing land revenue. It would follow that 
if they ohose to grant any share of that 
land revenue to individuals, they were doing 
so, nob as a mere matter of oontraot in 
the ordinary affairs of life, bub io the 
exeroise of sovereign rights. It would 
follow then from the passage I have already 
oited from the judgment of Sir Barnes 
Peacook, that an action would not lie 
against the East India Company on a grant 
of land revenue. It is true that the point 
was nob taken in Vasudcv Sadashiv Modak 
v. Collector of Ratnagiri (3) that the Pen¬ 
sions Acb, so far as it barred a suit against 
the Secretary of State on a grant of land 
revenue, was ultra vires . Bub in my 
opinion it would have to be direotly pointed 
out to us that a suit on a grant of land 
revenue would have Iain against the East 
India Company before we can say that the 
Pensions Aob is ultra vires . I do not 
think that it can be argued that, ba- 
oause under Regulation XXIX of 1827, 
whioh applied only to the Zillas of 
Poona and Ahmednagar subsequent 
to the conquest by the Company of the 
territories of the late Paiahwa in the 
Daooan and Kbandeah, suoh suits would 
nob lie in those Zillas, it oan be deduoed 
therefrom bhab suoh suits would have lain 
as regards grants of land revenue in any 
other territories of the East India Com¬ 
pany. In my opinion the real test is 


whether the East India Company was 
exercising sovereign rights and powers, or 
was acting as an ordinary individual, as 
it would be doing, for instanoe, if it engaged 
in trade and in bbe course of suoh business 
caused wrongful damage to the inhabitants 
within its territories. In my opinion, 
therefore, the judgment of the learned 
Judge in the Court below was right and 
tbe appeal must be dismissed with oosbs. 

Fawcett, J.I concur. Tbe point 
before us was considered in Secretary of 
State v. Jaivahir Lai (4) where a similar 
contention was overruled on the ground 
that the jurisdiction of the Courts had, 
prior to the enaobmenb of the Pensions 
Act of 1871, been expressly barred by 
Regulation XXIV of 1793, seotion 17. 
Accordingly it was held that the East India 
Company could nob have been sued in res- 
peob of a pension falling under the Pensions 
Aob at the time of the transfer of the Com¬ 
pany’s powers and liabilities to the Crown. 

The appellant’s oounsel has no doubt 
been able to show that a similar dear 
enactment does not apparently exist in 
regard to the territories administered by 
the Easb India Company in the Bombay 
Presidenoy, exoept the Zillas of Poona and 
Ahmednagar, under seobion 6 of Bombay 
Regulation XXIX of 1827. The learned 
Government Pleader has nob referred us to 
any enaofcmenb for the other territories 
whioh expressly bars olaims against Govern¬ 
ment on aooount of pensions exoept 
Regulation II of 1815, seobion 15. That 
enactment lays down the principle that 
exoeptin certain specified oases, the oonbinu- 
anoe or discontinuance of all pensions shall 
depend solely on the pleasure of Govern¬ 
ment, and shall nob be subjeob to oognizanoe 
or determination in any Court of justice. 
But the effioaoy of bhia is somewhat 
weakened by the subsequent provision that, 
where any person deems himself aggrieved 
by the aob of bhe Collector in respect to a 
pension, he oan sue for redress in a civil 
Courb. This enaobmenb is also rescinded 
by seotion 1 of Regulation I of 1827; and 
it is possible to contend bhab olaims against 
Government on aooount of pensions fell 
under bhe wide berms of seotion 21 of 
Regulation II of 1827, But in view of the 
dear prinoiple laid down in Regulation XV 
of 1815, I very much doubt whether ia 


(3) (1877) 2 Bom, 99-4 I,A. 119 (P.O.), 


(4) (1915)37 All. 938 — 29 I, 0, 146-13 A,L,J. 
460, 
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praobioe olaims againBt Government on 
aooounbof pensions werefeakan cognizance of 
by Civil Courts in the time of the Eist India 
Company, and no suoh ease has been oited 
to us. Ib is possible, therefore, that it was 
not considered necessary to make an ex¬ 
press enactment in regard to the old terri¬ 
tories of the kind specified in Regulation 
XXIX of 1827. 

If the question before us depended 
entirely on this particular point, I think 
further inquiry would be desirable. But 
I agree with the learned Chief Justice 
that a suit could not have Iain against the 
East India Company, because the con¬ 
tinuance of pension on which the plaintiff 
bases his claim was a sovereign act, as is 
dearly shown by the judgment in the case 
of Vasudev Sadashiv Modak v. Collector 
of Ratnagiri (3). Therefore I am of opinion 
that the contention fails and the appeal 
should be dismissed with costs. 

Appeal dismissed* 


A.I.It 1921 Bombay 127. 

Maoleod, o.j. and Fawcett, j, 

Vithaldas Prabhu and another —Appel¬ 
lants 

v. 

Subraya Manjappa and others —Res¬ 
pondents. 

Seoond Appeal No. 244 of 1917, decided 
on 13th July, 1920, from the decree of the 
Diet. J,, Kanara. 

Civil P, C., 0. 21, r, 53 (2)— 8oopa. 

Bale of atfcaohed deoree ie an entirely wrong 
prooedure. [P. 127, Oa.U & 2.] 

Nilkant Atmaram —for Appellants. 

S. N , Karnad —for Respondent No, 2. 

Macleod, C. J.: — This is an appeal under 
seotion 47 of the Civil Procedure Code. 
The 3rd defendant in Suit No. 119 of 1911 
prayed that the decree-holders realized 
much more than what was due on the 
deoree which was soughb to be executed, 
and prayed that the Darkhast should be 
atruok off. The application has been 
granted in both the lower Courts. What 
had happened was this, In execution of 
their deoree the decree-holders attached 
the morbgage deoree in favour of their 
judgment-debtors. Order XXI, rule 53, 
lays down the procedure to be followed 


when a deoree, either for the payment of 
money or for sale in enforcement of a 
mortgage or'oharge is attached; the Court 
shall under sub-rule (2> on the application 
of the creditor who has attached the deoree 
of the judgment-debtor, proceed bo exeoute 
the abbaohed deoree and apply the net 
proceeds in satisfaction of the deoree sought 
to be exaoubed. Instead of doing that the 
Court pub up the deoree for sale, and the 
decree wa3 purchased for Ri. 200 by the 
decree-holder. These proceedings were 
absolutely wrongly conceived, and oertainly 

it is very strange that in the face of Order 
XXI, rule 53, the Court should have 
allowed such a sale to take place. Then 
the deoree-holder having beoome the pur¬ 
chaser of the deoree proceeded to reoover 
what he oould on the deoree and realized 
Rs. 600. Obviously there is no equity 
whatever in favour of the decree holder 
who seeks to pocket R 3 . 400 which really 
belonged to his judgment-debtor. 

Bub ib has been argued that the matter 
which has been dealt with by the lower 
Courts is res judicata because the 1st 
defendant has endeavoured bo stop the sale, 
and on his application ib was held that the 
sale was valid. The 3rd opponent was 
nob served with notice of that application. 
An order was obtained from the Court 
either that the nobioe might be served on 
the lsb opponent, or if he refused to accept 
it, that substituted service should be 
effected. The 1st opponent accepted 
servioe of the notice. Bub that cannot be 
taken as servioe on opponent No. 3 who 
has not been proved to have been living 
with opponent No. 1 at the time. Ib is 
quite possible that if opponent No. 1 had 
nob accepted service, then substituted 
servioe, according to the provisions of the 
Code, would have been effected. Then 
opponent No. 3 would be bound by 
ib. But all that we have before us is that 
notice was served on some one who did not 
represent the 3rd opponent. Therefore he 
oannob be considered as being bound by 
the decision in the matter. That is 
sufficient bo dispose of the appeal, because, 
in my opinion, it is perfectly clear 
the appellants oannot take advantage of 
the wrong procedure which was adopted 
by the Court in order to put money in 
their pocket which really belonged bo their 
judgment-debtor. What would have 
happened if an out-sider had purchased 
the decree is a question which need no! 
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be gone into. The appeal is dismissed 
with oosts. 

Fawcett, J.:—I oonour. 

Decree confirmed. 



I.R. 1021 Bombay 128 (1). 

Macleod, o.j. and Shah, j. 


Tata Iron & Steel Company —Appli¬ 
cants 

v. 

Chief Revenue Authority , Bombay — 
Non* Applicant. 


Civil Application No. 448 of 1921, 
decided on 22nd August, 1921, for leave to 
appeal to His Majesty in Counoil. 

Letters Patent {Bombay), Cl. 39—Reference 
under Income Txx Act (1918), S. 51—Decision 
of High Court is judgment. 

The deoisioo of the High Court on a reference 
from the Chief Revenue Authority under 8. 61 of 
the Indian Iooome Tax Aot (VII of 1918) is a judg¬ 
ment within the meaning of ol. 39 of the 
Letters Patent, [P, 128, G. 1.] 

Coltman for Wadia, Gandhy & Co .—for 
Applicants. 

Bahadur]i and J. C. Bowen —for Op¬ 
ponent, 

Macleod, C. J.:—This is an application 
for leave to appeal to the Privy Council 
from the deoision of the High Court on 
a reference from the Chief Revenue 
Authority under seotion 51 of the Indian 
Income Tax Aot (VII of 1918), sub- 
seebion 3 of seotion 51 is as follows :— 

“ The High Court upon the hearing of any suoh 
oase Bball deoide the quostioDB raised thereby, and 
ehall deliver its judgment thereon containing the 
grounds on whioh suoh deoision is founded, and 
ehall send to the Revenue-Authority by whioh the 
oase was stated a oopy of suoh judgment under the 
seal of the Court and theeignature of the Registrar; 
and the Revenue-Authority shall dispose of the 
oase aooordingly, or, if the oase arose on referenoe 
from any Revenue-officer subordinate to it. shall 
forward a oopy of suoh judgment to suoh offioor 
who shall dispose of the oase conformably to euoh 
judgment.” 

It is contended by the respondent that 
the judgment of the High Court on the 
oase stated by the Chief Revenue Authority 
is not a judgment within the meaning of 
clause 39 of the Letters Patent. The 
word ‘judgment’ in the Letters Patenb is 
used in a muoh wider sense than it is 
used in the Civil Procedure Code where it 
ia defined as " the statement given by the 


Judge of the grounds of a deoree or 
order.” In the Letters Patent the term 
‘ judgment' is used to denote the deoision 
of the Court and not a statement of the 
grounds on whioh the deoision is based. 
For instance in clause 15 it is stated that 

“ ao appeal shall lie to the said High Court... 
from the judgment...of one Judge of the said High 
Court, or of one Judge of any Division Court, 
pursuant to seotion 13 of the said reoited Aot 
(Government of India Aot of 1915): and that an 
appeal shall also lie to the said High Court from 
the judgment, not being a aentenoe or order as 
aforesaid, of two or more JudgeB of the said High 
Court, or of suoh Division Court, wherever suoh 
Judges are equally divided in opinion, and do not 
amount in number to a majority of the whole of 
the Judges of the said High Court at the time 
being ; but that the right of appeal from other 
judgments of Judges of the said High Court, or of 
suoh Division Court, shall be to Ua. Our heirs or 
suooessors in Our, or Their Privy Counoil, as 
hereinafter provided,” 

Id this parbioular oase the referenoe 
oame before a Benoh ot two Judges on the 
Appellate Side, and it is diffioulb bo see how 
there has nob been a judgment within the 
meaning of the word ' judgment ’ as used 
in olause39 of the Letters Patent. If it is a 
judgment then there is no doubt that the 
oaseis one in whioh leave should be granted 
as tbe sum at issue is of the amount of 
more than Rs. 10,000. Therefore the rule 
should be made absolute. 

Costs oosts in the appeal. 

Shah, J.:—I agree. 

Rule made absolute . 


A.I.R. 1021 Bombay 128 (2). 


Macleod, c.j. and Fawcett, j. 


Lakhmiram Kcvalram Bhatt —Insolvent- 
Appellant 

v. 

Poonamchand Pitamber — OppDsite 
Creditor-Respondent. 


O.C.J. Appeal No. 1 of 1920, decided on 
9bh August. 1920, from Insolvency Petition 
No. 732 of 1914, 

• Civil P.C., 9. 9— 8uit in foreign Court- 
Person within jurisdiction of Court in British 
India can be ordered not to continue suit, 

A Court has jurisdiction tc restrain a party 
within the jurisdiction from proseouting a suit in 
a foreign Court if it thinks that the action of the 
party in filing the Bait in the foreign Court ll 
opposed to notions of equity, eto., of the Court 
seeking to restrain him. It oannot aotually 
prevent the party from continuing hie aotion in 
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the foreign Court but if he oame within the 
jurisdiction of the Court, proceedings might be 
taken against him for contempt, 44 Bom. 
372 Foil. [P. 129, C. 2.] 

Bhandarkar —for Appellant. 

B. G. Wadia —for Respondent). 

Macleod, C.J. ; — The appellant in this 
appeal is an insolvent who has filed his 
petition under the Presidency Towns 
Insolvency Act, in Bombay on the 27th 
November, 1914. As far as this Court is 
concerned, the insolvency proceedings 
oame to an end on the 1st of October, 1918 
when the insolvent got his discharge. One 
of the opposing creditors mentioned in the 
schedule, the respondent in this oase, has 
obtained a decree for Rs. 2,834-4-0 in the 
Court of Sirohi State, in respect of the 
debt for costs in Bombay High Court Suit 
No. 581 of 1911. In the insolvency 
proceedings it had been alleged that the 
insolvent had succeeded as the heir of his 
brother to certain property in the Sirohi 
State, but he was able to prove that he 
was separate from his brother and that 
his brother’s widow had adopted the 
insolvent s son. It would appear that the 
respondent still hopes to be able to attach 
that property. The appellant then took 
out a rule in this Court oalling upon the 
respondent to show cause why he should 
not be restrained from proceeding in the 
suit filed by him against the insolvent in 
Sirohi State and from executing the decree 
passed in the said suit. 

The rule was discharged on the 7th of 
October, 1919, by Mr. Justioe Kajiji. The 
learned Judge in the oourse of his judg¬ 
ment said:— 

‘‘It is contended on behalf of the insolvent that 
under section 46 of the Presidency Towns Insol- 
venoy Aot the diaoharge amounted to a release 
ana therefore there wag no debt and no cause of 
aotion for the suit in 8irohi Btate. In my opinion 
seotion 46 of the Aot only applies when a creditor 
seeks to reoover property of the insolvent whioh is 
in British Territory or in foreign Country or 
State if suoh foreign Country or State will recog¬ 
nise the Offioial Assignee of Bombay and hand 
over the property belonging to the insolvent in 
order that it may be applied for the benefit of all 
the creditors and he may not be allowed to keep it. 
But in this case the Sirohi State has refused to 
recognise the Offioial Assignee and has refused to 
hand over the property as appears from para- 
grapn b of the opposing creditor’s affidavit of 23rd 
September, 1919. I therefore hold that there is 
nothing in the Insolvency Aot under these oiroum- 
stanoes to prevent a deoree-holder from filine a 
suit m a foreign Court and recovering his money 
..from the property of the insolvent.”. 

The opposing creditor undertook not to 
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arrest the insolvent personally and to give 
notice to the other oreditora mentioned in 
the sobedule of any property and money 
received in execution of the deoree in order to 
enable them to olaim rateable distribution. 
No doubt the point for argument before the 
learned Judge was whether the order of 
discharge is a complete release or not from 
the debts mentioned in the sobedule. Suoh 
an order no doubt would be recognised by 
all Courts in the British Empire, but? 
certainly there would be no obligation on 
Courts outside British India to recognise 
the order of discharge as a oompleta release 
from debts mentioned in the order. The 
real question is whether this Court has 
got jurisdiction to resbrain a party from 
proceeding in an action in a foreign country 
and if it has, on what principle it will aot 
in considering the question. This matter 
is disoussed in Venechand v. Lakhmichand 
Manekchand (1) by Mr. Justice Pratt - 

“ There is no doubt as to the jurisdiction of 
this Court to restrain a party within its jurisdic¬ 
tion from proseouting a suit in a foreign Court. 
The principle on whioh this jurisdiction is 
exeroised .a set forth in the judgment of Lord 
Oranworth m the case of Carron Iron Company v, 
Machnn, (2), _ It is that ' the Court aots in 
psrsonam and will not 6ufi6r any one within its 
reach to do what is oontrary to its notions of 
equity, merely because the aot to be done may be 
in point of looality, beyond its jurisdiction.’ * 

Therefore if we think that the action of 
the opposing creditor in filing the suit in 
the Sirohi State on the judgment of the 
Bombay High Court is oontrary to our 
notions of equity, we should certainly 
restrain hin from proceeding with that 
aotion. Of oourse that will not prevent 
him from continuing the aotion in the 
Sirohi State ; but if he oame within the 
jurisdiction of this Court, proceedings might 
be taken against him for oontempt. Now 
on the particular facts of this oase, there 
is nothing as far as I oan see whioh 
offends our notions of equity in the opposing 
creditor continuing his proceedings in the 
birohi State against the insolvent, who had 
filed his petition to get rid of the obligation 
to pay the oosts deoreed against him in 
the suit I have referred to. He had no 
assets to hand over to the Offioial Assignee 
and as far as his obligations in British 
India were concerned, the order of 
discharge freed him from the liability to 


(1) (1930)44 Bom, 272 = 53 1.0. 395 = 21 Bomi 
(3) (1866^5 ELL.C. 416. 
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pay thoRe oosfcs. Buft if he has assets 
in the Sirohi State, there is no reason 
why the opposing creditor should 
nob be at liberty bo bake proceedings in 
thab State in order that be may recover 
his debt from any property he may 
discover situate in thab State. Gene¬ 
rally speaking, it would certainly be 
contrary to all ideas of equity t-hab a party 
trading and incurring debts in Bombay, 
and having property in foreign territory, 
which the Official Assignee could not get 
hold of, should be able to completely get 
rid of all his liabilities as regards his 
creditors inside British India, and 
then proceed to enjoy bis property out¬ 
side British India, free from all 
those liabilities. This case, in my opibhree 
nion, does not oomo within aDy of the 
three olasses of oases which were referred 
to in Carron Iron Company v. Maclaren (2) 
in whioh ib would bo considered that a 
party within the jurisdiction should be 
restrained from taking proceedings outside 
the jurisdiction of the Court. 

I, therefore, think the appeal fails and ib 
will be dismissed with costs. 

Appeal dismissed . 
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Lebbers Patent Appeal No. 59 of 1919, 
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Bombay District Municipal Act (III of 1901), 
8s, 96 i nd 113 —Bombay Act (6 of 1873), Sa. 33 
and 42 — Projections overhanging public street 
wot coming under S. 113 (3) cannot be removed by 
Municipality after long delay. 

Projections overhanging publio streets and 
built oontrary to permission of Municipality but 
not coming under B. 113 (3) and allowed to remain 
for 16 yaars must not bo removed by the munici¬ 
pality by exeoufcive action. 8oope of Ss. 96 and 113 
of Aot III of 1901 and of 8s, 39 and 42 of Aot VI 
of 1873 and oase-law discussed. [P. 137, 0. 2.] 

N. K. Mehta —for Appellant. 

G, N. Thakor —for Respondent. 


Macleod, C. J. :—This is an appeal 
under the Letters Patent from a decision 
of Heaton, J. 

The plaintiff filed a suit in the Court of 
the First Class Subordinate Judge at 
Ahmedabad praying for an injunction 
restraining the defendant, the Ahmedabad 
Municipality, from cutting off or removing 
the projection in dispute of his house. A 
deoree was passed in the plaintiff's favour, 
On appeal to the Distriob Judge the suit 
was dismissed with costs throughout. In 
second appeal the deoree of the trial Court 
was restored. 

The original owner of the suit house 
Tarbhovan Saooband had applied to the 
Municipality in 1897 for permission to 
make a projection » dakhli ) and to put a tin 
sheet roof ( khapeda) over it. Permission 
was given on the 4th October, 1897 to make 
dakhli of two feet in breadth and to pub a 
khapeda of ono foot in breadth over ib. Ib 
is suggested thab the application was made 
and the permission was given under sec¬ 
tion 33 of the Bombay District Municipal 
Aot VI of 1873. Tarbhovan made the pro¬ 
jection four feet five inches in breadth in 
contravention of the permission given. He 
was then proseouted under sootion 33, but 
the Magistrate found him not guilty. 
Thereupon he applied to the Municipality 
to cancel the notioe whioh had been served 
upon him to remove the projection, but 
the consideration of this application was 
adjourned as a Sub-Committee had been 
appointed to inquire into projections of that 
nature. It was not until the 23rd July, 
1914 that the Municipality issued the 
notioe complained of on the plaintiff who 
had purchased the house from Hiraohund 
Pitamber, the purchaser from Tarbhovan. 

It runs as follows :— 

“The northern part ol the house purchased 
by yon from Vakil Hiraohund Pitamber measuring 
)5 feet, 9 inches in length is in your possession. 
In point thereof towards the oas6 side ycu have 
built a projection thereof measuring 2 feet ou the 
upper storey and above that on the third storey 
you have built a projection 1 foot, 3 iuohca pro¬ 
truding beyond tho limit of the house ; and 
above that you have put leaves of iron sheets, 
that is tho bamboo splits protruding by 1 fool 
2 inches overhaugmg the projection below. You 
built the same without permission from the 
Municipality in the year 1898 and at whioh 
time tho Municipality had decided that the 
projections might be allowed to remain until 
the rules were revised. It was for that reason 
that the projeotion was allowed to remain; but 
now the rules of the Municipality have been 
revised and the projections of bamboo Bplita and 
eaves being more than 4 feet the building thereof 
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is against the Municipal Law and the same 
cannot be allowed even aocording to new 
rules, You should therefore as required by the 
Municipal Aot, seofeiona 113/96 and clauses 3/5 
remove a portion of the exoluded eaves 9 inches at 
the northern end and 8 inches at the southern 
end which is constructed against the rules within 
seven days of the receipt of this notice. If you 
fail to do so, the same will be done departmenfcaliy 
and the cost will be recovered from ycui” 

This nobioe is based on seofciona 96 and 
113 of Bombay Act III of 1901. 

Admicfiing that the owner of a building 
who wishes to put up verandahs, balconies 
or rooms projecting from the upper stories 
of the building may give notice to the 
Municipality under section 96 or apply for 
permission under section 113, if permission 
is given and its terms are infringed by the 
owner, the powers of theMunioipalifty under 
the two sections vary considerably. 

The result of the ambiguity of the notice 
has resulted in the conflicting decisions in 
this suit. The Subordinate Judge appears 
to have thought that section 113 wa 3 the 
dominant aeotion in the notice and as the 
projection was not an obstruction to the 
safe and convenient passage along the 
street held that it could not be removed. 

The District Judge considered that sec¬ 
tion 96 was the dominant section as it 
oovered the case of an owner who has put 
up a projection in contravention of orders, 
and clause o entibled the Municipality to 
issue a notice on the owner to make the 
necessary alterations so that the addition 
made should be brought within the limits 
prescribed by them. Heaton, J., oame to 
the conclusion that this was a case under 
section 113 and not under seobion 96. Ha 
admitted that bhough seobion 96 related in 
its main purpose to something much more 
important than the merely putting up 
balconies, nameiy, reconstruction or sub¬ 
stantial alterations or additions, yet the 
words used were such that the mere erection 
of a balcony could be brought within Che 
section. But as section 113 was a special 
provision for the ereobion of balconies and 
such like projections and dealt exclusively 
with matters of that kind, he considered 
that the ordinary rule of law should be 
followed, namely, that where there was a 
speoial provision for oertain specified things 
and a general provision which, though it 
may include these things, is mainly 
directed to cover other things, the speoial 
and not the general provision should be 
applied. The deoree of the Subordinate 
Judge was, therefore, restored. 
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I think there can be no doubt that the 
owner of a building who wishes to alter it 
externally or add to it by ereofcing a 
balcony can give notice to the Municipality 
of his intention under section 96, and the 
Municipality could pass orders under tbe 
powers given by the section, and if those 
orders were disobeyed they oould bake 
action under section 5. 

But projections over a public street are 
external alterations of a particular nature 
whioh cannot be built without speoial auth¬ 
orization under section 113, whereas, if 
the Municipality are silent after due notice 
has been given to them under section 96, 
the person who has given notice can pro¬ 
ceed to build or alter according to the 
plans furnished bo the Municipality. It is 
this difference between the two sections 
whioh has not been sufficiently noticed. 
If a. person builds a projection over a 
public street without asking permission 
under seobion 113 or in contravention of 
the permission given under the section, he 
oan be fined, and the fine can be con¬ 
tinued until he has complied with the 
orders of the Municipality. But the 
Municipality have no powers bo order him 
to remove the projection. 

Clause 3 of seobion 113 might more 
appropriately have been made a separate 
seobion as it deals not only with projections 
overhanging public streets but also projec¬ 
tions jutting into public streets. And fur¬ 
ther in giving the Municipality power todeal 
with such projections the Legislature has 
considered them from an entirely different 
point of view, namely, the convenience of 
the public who use the streets. Under sec¬ 
tion 96 the Municipality have to consider 
whether the plans of the intended building 
or alterations comply with the provisions 
of the Act and their own by-laws which are 
framed for the protection of the inmates of 
the house in particular and of the inhabi¬ 
tants of the town or city in general. Under 
seobion 113 (1) the Municipality have to 
consider encroachments overhanging their 

own property, the public streets, whioh 
would be rather a convenience than other¬ 
wise to the passers-by, provided they were 
not too low. If, then, a person who has 
given nobioe under seobion 96 and furnishes 
plans whioh show the intention to build 
a balcony overhanging a public street 
and the Municipality take no action with¬ 
in the time prescribed, so that he is entit¬ 
led to build according to his plans, oan ha 
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be prosecuted under aeotion 113 for building 
a baloony over a publio street wibhout 
permission ? Considering the difference of 
judicial opinion in oases arising under 
sections 33 and 42 of Aot VI of 1873 it is 
unfortunate that more oare was not exer- 
oised in drafting the corresponding seotion 
in Aob III of 1901. 

In Nagar Valab Narsi v. Municipality 
of Dhandhuka (1) WeBt, J., eaid :— 

“ Seolion 33 of Bombay Aot VI of 1873 under 
w'a.cli the permission of the Commissioners was 
ecugbt and refused, is, as the Assistant Judge 
has poiuted out perfeotly general in its terms.” 

In this case it is nob known whether the 
original permission was sought under 
aeotion 33 or seotion 42 corresponding bo 
aeotion 113 of the present Aob, bub as the 
prosecution was under seotion 33 it might 
bo presumed that the permission given was 
under the same section, bub this question 
is clouded in obsourity and as I shall show 
hereafter it is more likely that permission 
was aaked for under seobion 42. 

In Godhra Municipality v. Heptula- 
bhai (2) the plaintiff Heptulabhai applied 
to the Municipality for permission to make 
balconies on the north, south and easb 
aides of his house, bub permission was 
given for building them on the south Bide 
only. The plaintiff then built the balconies 
on the north or easb side withoub permis¬ 
sion. The Municipality passed an order for 
the demolition of the baloonies so builb, 
and the plaintiff filed the suit for an 
injunction. 

The trial Court dismissed the suib. It 
waa found, on remand by the lower 
appellate Court, that the baloonies in 
question projected over the plaintiff’s own 
land and not over the publio street, and as 
than the lower appellate Court considered 
that the baloonies were nob in any way 
against the provisions of the Municipal 
Aob, the plaintiff’s olaim was dooreod. In 
Second Appeal Parsons, J. thought the 
order of the defendants was ultra vires as 
the provisions of aeotion 33 did nob extend 
bo the issue of a prohibition to a person 
not to build on his own land, but was only 
intended to ensure that the requirement of 
the Aob or such by-laws as the Municipality 
might legally have made should nob be 
oflonded. 

Ranade, J. held that as tho plaintiff had 


builb the baloonies without permission the - 
defendants were entitled to order their 
removal. But be said at p. 576 : 

“The nejvas in dispute ace on the upper storey, 
and if they overhung the street, permission wotUd - 
have to be obtained under eeziion 42. As the 
nejvas have been found to be overlooking reepon- • 
dent-plaintiffs own land, seotion 42 does not 
direotly apply, but it is useful as showing that * 
these nejvos must bo treated as baloonies, eto., in 
regard to which permission might be neoessary 
under oertain oiroumstanoes.” 

The Judges having differred the appeal- 
was referred to Candy, J. The learned. 
Judge agreed with Ranade, J., but for 
different reasons. As the plaintiff had 
originally applied for leave to build the bal¬ 
oonies as projecting over the publio street; 
the order refusing permission was perfeotly 
legal. The plaintiff could nob dispute its lega¬ 
lity on the ground that as a matter of faob bhe 
proposed baloonies were to projeob over his- 
own land. The plaintiff oould apply in the 
ordinary way, not to make enoroaohmenta 
on the publio road, but to make addibiona 
to his building bhe said additions being 
within his own premises. The learned 
Judge oertainly there appears to make a. 
distinction between an application to 
enoroaoh on the publio road and an appli¬ 
cation in bhe ordinary way to make addi¬ 
tions to a building. 

In Tribhovan v. Ahmedabad Munici¬ 
pality (3), the plaintiff obtained permission 
to oonstruob a projecting baloony above 
his verandah of oertain dimensions. The. 
Municipality considered he had exceeded 
these dimensions and served him with 
notice requiring him to remove so much of 
bhe baloony as was not in accordance with 
the permission. The plaintiff sued for an 
injunction. 

It was found that tho baloony did not 
projeob over a publio street. The plaintiff’s 
suit having been dismissed in both the 
lower Courts he appealed to the High Court. 
Batty, J., after pointing out that seotion 33 
of Bombay Aob VI of 1873 did not oontain 
anything requiring that the permission of 
bhe Municipality should be obtained, said : 

“ Clause 3 attaahes a penally aud the liability 
to a requisition by the Municipality for the alter¬ 
ation or demolition of the buildiDg in the following 
oiroumstanoes, vis., if the building is began or 
made— 

(a) Without the notice or information required 
by olauso 1. 

(b) In any manner oontrary to the legal orders 
of the Municipality J or 


(1) (1888) 12 Bom. 490. 

(2) (1900) 2 Bom. L.R, 672. 


(3) (1903) 27 Bom. 22l®6 Bom, L,R. 48, 
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(c) In any other reBpeot oontrary to the provi¬ 
sions of the Aot. 

Thus to justify the requisition of the Munioi* 
, pality for the demolition of the building, one of 
these three conditions must be established. There 

is no contention that the first or the last of these 
•conditions exists 


16 may be noted that the conditions 
prescribed by olause (5) of seoftion 96 
though differently worded are in effeob the 
same. The learned Judge then considered 
whether the order of the Municipality was 
legal and not inconsistent with the Act, 
and came to the conclusion that they were 
inconsistent with the provisions of the Aot 
as being in exoess of the powers which it 
authorized the Municipality to exercise. 
Aston, J t , oame to the opposite oonolusion. 
He said at p. 240 : 

“ The words ‘no* inconsistent with this Act ’ 
therefore appear to me to mean ‘ not inconsist¬ 
ent with the aim, scope and object of this Act 
as shown by its provisions. The order complained 
of seems to be aimed against an evil which the 
Aot has intended to remedy and to fall within 

the scope and objeot of the Aot and within its 
(remedial purpose,” 

At p. 242 he said : 

“ As to the argument that beoause seotion 42 
make3 provision for the removal of projections 
.over public streets, therefore it was intended by 
the Legislature that new projections Overstreets 
not publio must be allowed, I think that sec¬ 
tion 33 deals with a different set of oiroumstanoea 
-and the maxim ezpressio unius est exclusio alterius 
cannot apply, On the oontrary, it seems to me 
that section 42 affords a suggestion how the 
statutory power oonforred by seotion 33 oan be 

exeroised in respect of new projections over Btreets 
not public.” 


f 


The appeal was then referred to Chanda- 
varkar, J. He considered that by seotion 33 
the Legislature had given power to every 
Municipality to regulate the construction 
of buildings whether they abutted on a 
public or a private street. The power 
should be exeroised not oaprioiously or 
arbitrarily but reasonably. The learned 
Judge then considered the argument that 
as the Legislature had expressly provided 
against enoroaohments on publio streets by 
B'ving the Municipality power to remove 
them, it must be taken to have denied 
similar power as to enoroaohment on streets 
whioh were not publio. Atp. 253 he said : 


Aa ce ' aiea primarily to encroachment 
upon or obstructions to public streets, not ti 

. A building may bo an encroaohmoni 

^• ,0n ' ^ that iB ““'S' an incident, sc 
3 ‘*“ a cocoon is oonoerned. The thim 
dealt with or intended to be dealt with as the 

nubjeot matter ot the eeetion is an 
encroachment or obstruction on a publio street.. 


The misohief intended to be struck at is inter¬ 
ference with the ownership of the Municipality, 
Seotion 33 deals with a different thing altogether. 
It deals primarily with the ereotion of buildings, 
not with enoroaohments or obstructions...The 
misohief intended to be struok at by seotion 33 is 
that arising from the ereotion of buildings without 
proper regard to publio health and sanitation. To 
prevent that misohief the Legislature says that 
the Municipality has the right of regulating the 
ereotion. The subjeot-matter, the objeot and the 
scope of seotion 42 are different from those of 
seotion 33, and therefore there oan be no incon¬ 
sistency or repugnance between them.” 

The learned Judge oame fco bheoonoluaion 
fehab the orders of the Municipality were 
not illegal and ultra vires. 

In Ahmedabad Municipality v. Ramji 
Ruber (4) the plaintiff applied for permis¬ 
sion to reconstruct his house, building 
baloonies on its two sides. The Munici¬ 
pality gave the plaintiff permission to 
rebuild his house but informed him that 
as regards the baloonies his application was 
plaoed before the Managing Committee and 
until permission was granted he must not 
do any work in that respect. The plaintiff 
not having heard from the Municipality 
built the balconies and a year later he was 
oalled upon to remove them. It does not 
appear that the baloonies projected over a 
publio street. The plaintiff sued for an 
injunction and ib was held that as there 
was no subsisting provisional order referred 
to in section 96, sub-section 4 (a) (ii) of 
Bombay Aot III of 1901 the plaintiff was 
entitled to the liberty of proceeding allowed 
by sub-section (4) after the expiry of one 
month, the order as fco the balconies was 
spent and the plaintiff baoame entitled to 
proceed with the proposed work. 

It appears to me bhab under the Act of 
1873 a person desirous of building a new 
building or reconstructing an old building 
on land abutting on a public street had 
to give notice under seotion 33, and if 
his plans included balconies or other 
structures overhanging the public street it 
would not be necessary for him to make a 
separate application under seotion 42 (3). 
But if he built such projections without 
any orders being passed by the Municipality 
he would do so at his own risk. Again if 
he wished only to add to an existing 
building by erecting a baloony overhanging 
a publio sfcreefc he would either give notice 
under section 33 or apply for permission 
under section 42 (3). If the baloonies 

(4) (1912) 36 Bom. 6 l «12 I,C.^B1 = 13 Bom. L, 
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■were to overhang hia own land he would 
have to give notioe under seotion 33. 
With regard to balconies overhanging a 
publio street, the power of the Municipality 
would depend upon whether notioe was 
given under seotion 33 or permission was 
asked for under seotion 42 (3). 

It is not dear whab Tarbhovan did in 
1897, but from the written statement of 
the defendants it seems that) he applied for 
permission to make the projection, and if 
that is oorreot ib must have been under 
seotion 42 (3). Bub the learned trial Judge 
says that Exhibit 19 shows that he was 
prosecuted under seotion 33. This, how¬ 
ever, in the absence of the reoords, is not 
conclusive that the notice to remove the 
projection must have been under seotion 33, 
The matter was then adjourned and 
nothing further was done until nearly 
sixteen years later the notioe in suit was 
issued. 

As pointed out by Heaton, J., the defend¬ 
ants must fail unless they can show that 
they are aobing under the powers given to 
them by section 96, and the odus lay on 
them bo prove that they were entitled to 
exercise those powers. Evidently when 
the notioe was issued ib wa9 doubted 
whether seotion 96 applied ; and I think 
that seotion was mentioned in the notice 
after seotion 113, it may be noted, in the 
hopes that if their aotion oould not bo 
supported under section 113 it might be 
held valid under seotion 96. Clearly they 
oannob oompel the plaintiff to remove the 
projection under seotion 113 as ib has nob 
been proved that the projection is an 
obstruction to the safe and convenient 
passage along the street. 

As pointed out by Ohandavarkar, J., in 
Tribhovan v. Ahmedabad Municipality (3) 
seotion 33 dealb primarily with tho 
ereotion of buildings and so does seo¬ 
tion 96, Incidentally if the plans furnished 
by the applicant show that encroachments 
or projections on a publio street are pro¬ 
posed, the Municipality oan deal with the 
plans under its general powers, and pass 
orders thereon. Ib was certainly intended, 
though no period of limitation was 
prescribed, that a Municipality having 
passed orders should exeroise its functions 
with due diligenoe under seotion 96 (5). 
And if the Court is oonvinoed that there 
has been laches, I think it would be entitled 
to exeroise its own discretion aooording to 
circumstances in granting an injunction. 


There is not the slightest exouse, as far as 
I see in this oase, for the Municipality’s 
delay in taking aotion. There was no 
reason why they should not have persisted 
in their notice of the 13th June, 1898 if 
they thought they were entitled to do so. 

Ib is quite possible, though we have no 
positive information on the point, that the 
Municipality after the failure of the 
proseoution under section 33 realised that 
permission having been granted under 
seotion 42 they had no power to call upon 
Tarbhovan to remove the projection 
under that section as it was not an 
obstruction to the safe and convenient 
passage along the street. 

My conclusions, therefore, are : 

1. That the Municipality must justify 
their aotion. 

2. That it has nob been proved that 
Tarbhovan gave notioe under section 33 of 
Bombay Aot VI of 1873, on the contrary, 
the facts rather point to his having asked 
for permission under seotion 42. 

3. That unless Tarbhovan gave notice 
under seotion 33 the Municipality have no 
power to call upon him to remove the 
projection. 

4. That even if Tarbhovan gave notioe 
under seobion 33 the projection whioh 
infringes the present Municipal Law is 
only five inohes ab a considerable height 
above the ground, and the Court would 
oonsider that a notice to remove such a 
projection after the lapso of sixteen years 
was in the oiroumsfcanoes of the oase an 
arbitrary and oaprioious exeroise of the 
powers of tho Municipality. 

5. That the terms of the notioe whioh 
do nob oall upon the plaintiff to comply 
with the permission granted to him in 1897 
but to oomply with the provisions of 
seotion 113 (1) of Bombay Act III of 1901 
are sufficient evidence that the Munici¬ 
pality issued the notioe under seotion 113 
(3) and tho mere faot that they added 
section 96 (5) cannot enable them to 
compel the plaintiff to remove a projection 
which no doubt infringes the original 
permission, but whioh does not oome 
within section 113 (3). 

In my opinion the deoision of Heaton, J., 
was oorreot and the appeal should be 
dismissed with costs. 

Fawcett, J.The first point whioh 
arises in this appeal is whether seotion 96 
of the Bombay District Munioipai Aot, 
1901, oan oover the oase of a baloony 
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projecting not over the land of the person, 
who applies for permission to build it, bub 
over a publio street. It was contended for 
the respondent that section 96 should be 
strictly oonfined to buildings, or alterations 
or additions to buildings, which were on, 
or projected over, land belonging to the 
person intending so to build, alter or add ; 
and that section 113 alone dealt with the 
case of projections over public streets. This 
contention appears to have found favour 
with Mr. Justice Heaton, though he 
admits that seobion 96 is per se wide 
enough to include bhe putting up of a 
balcony. But he considered the case fell 
under 

11 the ordinary rule ot law whioh is, where you 
have a special provision for certain apaoified things, 
and a general provision, which, though it may 
include these things, is mainly directed to oover 
other things, you have to apply the speoia! not the 
general provision, where the former ia appro¬ 
priate.” 

With due deference, I do nob think this 
application of the maxim “ generaiia 
speciaiibus non tierogant" is warranted, 
Strictly speaking this rule of construction 
does not apply ab all. It contemplates the 
case of an earlier speoial law, followed by 
a general later one (see Maxwell on Inter¬ 
pretation of Statutes, 3rd Edition, p. 243). 
Thus in Halsbury’s Laws of England, 
Vol.. XXVII, Article 322 at p. 169, bhe 
rule is thus stated . 

“ Where in the same or a subsequent statute a 
particular enaotmenfc is followed by a general 
enaotment, and the latter, taken in its most 
comprehensive 00039 would overrule, the for- 
mer, the particular enaotment is operative, and 
the general enaotment is taken to afieot, only 
those other parts ot the particular enaotment to 
whioh it may properly apply,” 

Here the particular enactment follows 
the general enaotment, and ib is, I think, 
giving au unwarrantable extension to the 
maxim, to say that the prior general 
enactment which is wide enough to include 
the oase of a balcony projecting over a 
publio street, is restricted by the later 
speoial enaotment so as to exclude such 
a case from its scope. In supporb of this 
view I may refer to Viramgaum Municipa¬ 
lity v. Bhaichand Damodar (5) where ib 
was held that seobion 96 must be 
construed, entirely irrespective of the 
question whether the land to be built on 
or over was private land or a publio 

(61 (1920) 44 Bom. 198 = 56 1.0. 318-22 Bom. 

L.R, 61, 


street- It has also been frequently held 
by this Court that section 96, or the 
corresponding section 33 of Bombay Act VI 
of 1873, does oover bhe oase of balconies 
projecting over publio and private streets : 
see Nagar Valab Narsi v. Municipality 
of Dhandhuka (1) ; Oodhra Municipa¬ 
lity v. Heptulabhai (2) ; and Tnbhovan v, 
Ahmedabad Municipality (3). 

In some of these cases the difference in 
the soope and object of section 96 and 
section 113 respectively (or bhe correspond¬ 
ing sections in the Act of 1873) has been 
pointed out, and there seems to me to be 
no legitimate ground for the supposition 
that the Legislature intended that anything 
in section 113 should restrict the general 
powers oonierred on a Municipality by 
seotion 96, except so far as suoh restriction 
is enacted expressly or by necessary 
implication. The main oc.jacb of seobion 113 
clearly is bo regulate projections over publio 
streets, and as the Municipality under 
that seotion is authorised only to permib 
baloonies, &o., projecting from an upper 
storey to an extent nob exceeding four feet 
beyond the line of the plinth or basement 
wall, ib is a necessary implication that its 
general power under section 96 is, in regard 
to balconies projecting over public streets, 
restricted to theeame extent. But it seems 
to me to be a quite unwarranted step to 
say that, because seotion 113 deals with 
the special case of these balconies, the 
Legislature meant to exclude them entirely 
from the purview of section 96. 

The same applies to the corresponding 
provisions (sections 33 and 42) in the 
former Municipal Act.Bocn. Act VI of 1873, 
whioh are substantially the same as sec¬ 
tions 96 and 113 in the present Act. 

I concur, therefore, with the learned 
Chief Jusbioe in holding that section 33 of 
Bombay Act VI of 1873 covers the case 
of a person wishing to add to an existing 
building by erecting a balcony overhang- 
lug a public street. But I venture to 
doubt whether in such a case he could 
dispense with notioe under seotion 33 and 
apply for permission only under seotion 42. 
As pointed out in Nagar Valab Narsi 
v. The Municipality of Dhandhuka (1) the 
seotion 33 i3 perfectly general in its berms 
and ib seems to me, with due deference, that 
the obligation to give notice imposed by 
that seobion upon any person intending 
to add to an existing bungalow, by ereob* 
ing a baloony overhanging a street, is nofc 
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removed by the faot that) bhe Municipality 
has a separate power to give written 
permission for the ereobion of suoh a balcony 
under seobion 42. Under section 33 the 
Municipality had to oonaider any objection 
there might be bo the “limits, design and 
materials of bhe proposed ” balcony and 
similar matters that oome under the head 
of building regulations, whereas under sec¬ 
tion 42 they had to consider any objection 
there might be to its limits as interfering 
with the aooess of light and air to the public 
streeb, or obstructing the safe and conveni¬ 
ent passage along suoh street. This 
follows the view taken by bhe majority of 
the Court in Tribhovan v. Ahmedabad 
Municipality (3). Aston, J. says (at p. 242): 

••Seotion 33 is in itself an elastio provision 
supplying a remedy for evils aimed at in other 
sections of the Aot but not provided against else¬ 
where in the Aot in respect of new buildings not 
rn a publio street, but of the nature under 
oonaidaration. So that tne statutory power con¬ 
ferred by seotiou 33 may be exeroised to supplement 
the explicit provisions olsewhore onaoted in the 
Aot, but not in a manner inooosistent with the 

Aot ” 

• 

Chandavarkar, J. (at p. 253) points out 
that the subjeot-mabter and scope of sec¬ 
tions 33 and 42 are different, and that 
the latter does nob affect the former by any 
justifiable application of the principle of 
repugnance. Again (at p. 256) he says : 

•‘But when a statute gives by one section dis¬ 
cretionary power in general terms as to buildings 
and says that the exercise of that power should 
bo consistent with the provisions of the statute, 
and in other sootious it mentions specifically oases 
where that power may bo exeroised, docs it 
neoessarilv follow that the power given by the 
former seotiou is exhausted by, and the exer¬ 
cise of it in other oases is inooueistont with, the 
latter ? I do not think it is.” 

In my opinion, therefore, the application 
made by Tarbbovan in 1897 must be 
ireabod as one falling both under sec¬ 
tion 33 and seobion 42 of Bombay Aob VI 
of 1873 ; and so far as the Municipality 
3hows that the aotion complained of has 
been taken in the exeroise of any power 
conferred upon it by seotion 33 ib is 
entitled to do so, subjeob to any objection 
of limitation that may be valid, I also 
think that bhe faob thab Tarbhovan was 
aotually prosecuted under seobion 33, is 
strong evidence that bhe Municipality in 
faob purported to pass its orders in bhe 
matter under seotion 33, rather than 
under seotion 42. 

Bub in the present suit we are oonoerned 
only with the notioe aotually issued by the 


Municipality in 1914 and bhe aotion threat¬ 
ened thereon. That notioe objects bo 
the projections nob on the ground thab 
bhey had been erected in contravention of the 
orders of bhe Municipality under seotion33, 
but on bhe ground that they oontravened 
the Municipal law against suoh projections 
extending more than four feet, and were 
not permissible even under the new Muni¬ 
cipal rules. The notioe accordingly 
requires the plaintiff to remove the portion 
of bhe projection " whioh is oonsfcruoted 
against bhe rules." The objection taken is 
one thab falls under seobion 113 of the 
present Aot, and the notioe is therefore one 
which derives most of its legal validity (if 
it has any) from the provision of that 
seobion. This was evidently felt by the 
drafter of the notice, who gave seobion 
113 priority over section 96 in referring 
to the speoifio enaotmenbs under whioh ib 
purported to issue. This does nob, how¬ 
ever, in my opinion, prevent the Munici¬ 
pality also relying on section 96, so far as 
it may be applicable ; and olearly the 
direction to remove the portion objeotedfco 
can only be justified under that seobion. 
In so far as this portion is contrary to the 
provisions of section 113, the case olearly 
falls under sub-seotion (5) of seotion 96, 
as ib also would under seobion 33, clause 
(3), in respect of the contravention of 

seobion 42, olau3e \3), of bhe Aob of 1873. 

But the question of limitation remains 
to be oousidered. If sub-seotion (6) of 
section 96 bad nob been enacted, there 
would, I think, be good ground for contend¬ 
ing that the notice of 1914 was not barred 
by limitation. Sub-seotion (5) oonbains no 
limitation, and it has been held in regard 
to bhe corresponding provision contained 
in seobion 158 of the Public Health Aot, 
1875 (38 & 39 Vio-, c. 55),thab where an au¬ 
thority may remove work executed contrary 
bo the by-laws, it may apparently remove ib 
at any time (see Fairbrass v. Canterbury 
Corporation (6). Similarly in Bradley 
v. Greenwich Board of Works 17) where 
an Aob authorised bhe apportionment 
of bhe cost of making a sewer, without 
limiting any time for the purpose, 
the Court refused to read in the words 
"within a reasonable time." But sub¬ 
section (6) of seotion 96 provides that 


(6) (1902) 67 J.P 181-1 L.G.R. 181, 

17) (1878) 3 Q.B D. 384-47 L.J.M.O. 111-38 
L.T. 849-26 W.R. 693. 
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“the Municipality..-at any time not later than 
one month after being informed in writing by the 
person responsible for giving a notioe under sub- 
Beotion (1) that the erection of the building...has 
been completed i may by written notioe Bpeoify any 
matter in respect of whioh the erection of Buoh 
building...may be in oontravention of any 
provision of this Act or of any by-law made under 
this Aot at the time in force, and require the 
perBon^.who has eroofeed...suoh building..., or, if 
the petBon who has erected...suoh building...is not 
at the time of notioe the owner thereof, then the 
owner of suoh building...to cause anything done 
contrary to any suoh provision or bylaw to be 
amended...” 

Ib seems to me that this exaotly fits the 
present ease, and that the power to issue 
the notioe in question is subject to the 
time-limit specified in the sub-seofeion. 
The word " amended ” is a wide one, and 
must, I think, be held to cover any 
demolition that may be neoessary for the 
purpose of altering a building so as to make 
at oomply with the provision of the Aot or 
by-law contravened. In the present case, 
Tarbhovan certainly gave written informa¬ 
tion to the Municipality that he had com¬ 
pleted the balcony, when he made the 
petition to it in 1898, referred to in para 3 
of the defendant’s written statement. No 
doubt the period of limitation prescribed 
by sub-section (6) is a special one that oan 
only operate in favour of a person who 
takes the trouble of writing to the Munioi“ 
pality to inform it of the completion of the 
building, and to a oase where the alleged 
oontravention is one against the provisions 
of the Aot or any by-law in foroe there¬ 
under, as opposed to an alleged oontraven¬ 
tion of the legal orders of the Municipality 
issued under seotion 96; but the latter 
condition applies, and the mere fact that 
Tarbhovan did not confine his petition to a 
statement that the building had been com¬ 
pleted, or that the Municipality already 
knew this from other souroes, would not, 
in my opinion, suffioe to take the case out 
of those contemplated by sub-section (6). 
Accordingly I hold that the notioe, so far 
as it is based on seotion 96, was invalid as 
being time-barred under section 96 (6), 
and consequently the Municipality have 
no right to get the projection removed by 
executive aotion under seotion 154 (6). 

I think also that in view of the time¬ 
limit fixed in sub-seotion (6) of seotion 96, 
there is the strongest ground for supposing 
that the Legislature intended that aotion 
under sub-seobion (5) should be taken with 
due diligence and within a reasonable time. 
The time-limib of one month prescribed by 


sub-sections (3) and (6) supply a clear 
indication that the proper measure of time 
to apply to sub-section (5) is one of months , 
not years : of. Ahmedabad Municipality v. 
Ramji Ruber (4). In the case of Fair- 
brass v. Canterbury Corporation (6), the 
interval between the completion of the 
work and the notioe of the Corporation 
was only about six months, and probably 
a different view might have been taken if 
ib had been six years. In the present case 
the delay is one of over sixteen years, and 
is due not to the Municipality being in any 
way prevented from taking action under 
sub-section (5), but (so far as oan be seen 
from the present material) to unnecessary 
procrastination. I concur, therefore, with 
the learned Chief Justice in holding that 
the delay in this case is unreasonable and 
constitutes a bar to the defendant’s com¬ 
pelling the plaintiff by executive aotion to 
remove a projection, which admittedly does 
not come under section 113 (3). The 

plaintiff is, therefore, entitled to an injunc¬ 
tion to restrain the Municipality from 
taking such aotion. I would, however, 
make the injunction subject to any righb 
whioh the Municipality may be able to 
establish to get the projection that is 
objected to removed by suit, as opposed to 
executive aotion : of. Nagar Valab Narsi v. 
The Municipality of Dhandhuka (1) 
and seotion 55, Specific Relief Aot, III. (5). 

For these reasons, though I dissent from 
the reasoning of the Court below, I agree 
that the appeal should be dismissed with 
costs. 

Appeal dismissed. 
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Maoleod, c.j., and Fawcett, j. 

Dundappa Basappa Yedal and another — 
Defendants-Appellants. 

v. 

Bhimawa —Plaintiff-Respondent. 

Second Appeal No. 6 of 1920, decided 
on 13bh July 1920, from an order of the 
Disb. J., Belgaum. 

* Hindu Law — Succession — Illegitimate 
daughter of Shudra succeeds to mother’s estate in 
absence of nearer heirs. 

Amongst Bhudras the illegitimate daughters 
Buooeed as heirs to their mother in default of any 
nearer heirs, [P. 138. C. 1.] 
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D. G. Dalvi —for Appellants. 

A, G . Desai —for Respondent. 

Macleod, O.J. :—Tbe plaintiff sued for 
an aooount under tbe Dekkban Agrioul- 
burists' Relief Act of a mortgage executed 
by ber mother Somawa. In their written 
statement the defendants said that tbe 
plaintiff’s mother Somawa was kept by 
Somanaik, therefore the plaintiff had no 
right to sue. The seventh issue was: 
Does the plain*iff prove that her mother 
Somawa was the ’awful wife of Somanaik ? 
The plaintiff’s pleader notified to the 
Court that he did not wish to lead any 
evidence on issue No. 7, and it was, there¬ 
fore, presumed that the plaintiff oould nob 
prove that Somawa was married to 
Somanaik, The Judge seemed to consider 
that that was conclusive, and that tbe 
plaintiff being the illegitimate daughter of 
Somawa was unable to sue for an account. 

In appeal this question does not seem to 
have been dealt with. But tho appellanb 
relied on the fourth ground of the appeal 
that it was not open to the defendant- 
respondents to question the status of the 
plaintiff-appellant’s mother Somawa as 
wife of Somanaik. Ground No. 6 was 
that the lower Court failed to see that 
appellant-plaintiff was ontibled to sue as 
heir of her mother Somawa, if nob as heir 
of Somanaik. The judgment of the learned 
appellate Judge is nob very dear, but it 
appeare from what he says bhat both 
pleaders agreed that the oase had to go 
back. Therefore we have not gob the 
findings of the learned Judge on the 
various grounds of appeal beyond this thab 
he thought that tho defendants could not 
deny tho title of their mortgagor Somawa. 
That, no doubt, is porfootly corroot, but it 
did nob follow from that bhab the plaintiff 
was entitled to sue in the place of the 
deceased Somawa. Tho dooree of the 
lower Court was reversed and tho suit was 
remanded for trial and dooision of the other 
issues. All ev.deoca having been led, 

neither side was go be at liborty to adduce 
further evidence. 

Now the question whether the plaintiff 
oan sue on the mortgage exeouted by bar 
mother depends on tho question whether 
as an illegitimate daughter she can suoceod 
as heir to her mother's estate. There oan 
be very litble doubt that amongst Shudras 
at any rate the illegitimate daughters 
suooeed as heirs to their mother in default 


of any nearer heirs. Mr. Ghose at p. 763 
of hia work on Hindu Law, (Third Edition) 
says : 

“ Acoording to Hindu law, an illegitimate ohild 
ia not the child of the father but ody of the mother, 
and oan tbu3 have no relations or rights of inherit- 
ano9 exoept to tbe mother’s property.” 

The dispute has always been whether 
illegitimate children can suooeed as heirs 
of their fathers. I(i has never been 
disputed that they aie heirs to their 
mother’s property. Tho result must be 
that as Somawa is the mortgagor, the 
defendants, as the learned appellate Judge 
points out, oancob dispute the faob bhab 
Somawa was entitled to mortgage the 
property. Then as the plaintiff is the 
nearest heir bo Somawa, she is entitled to 
sue for an aooount of that mortgage. The 
judgment of the learned Judge in the 
Court below reversing the dooree of the 
trial Court is therefore oorreob. The case 
must bo dealt with by the trial Courb in 
the light of our remarks and findings 
recorded on issues N 09 . 1 to 6. The 
appeal is dismissed. The respondent is 
entitled to her oosts of the appeal. 

Appeal dismissed. 
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Maoleod, c.j., and Shah, j. 

Ganpat Rama Joshi a?id others —Defen- 
dauts-Appellants 

v. 

Secretary of State — Plaintiff-Respon¬ 
dent. 

First Appeal No. 101 of 1919, decided 
on 30lh November 1920, from the decision 
of the Diet. J., Kanara, in Suit No. 2 of 
1918. 

* ( ft ) Hindu Law—Widow—Houses built by 
widotu — Rfivarsioner awing after widow's death— 
Onus is on him to show that the houses represent¬ 
ed husband's tstat o. 

Where the houses ia question were built by tho 
widow ultor tho husband's death, it would ouly 
in the event of tho Court boiug ablo to hold with 
absolute oertainty that they represented or were 
in substitution oi a certain part o! the husband’s 
estate thit they would revert on the widow’s 
death to the husband’s heirs or failing them would 
esoheat to the Crown. 26 Oal. S71 (P.C.) [P. 139, 
O. 1.] 

* lb) Hindu Law—Stridhan — Succession on 
widow's death —Approved form of marriage —On 
failure of husband's heirs, blood relations succeed* 
and nof ihe Croton, 
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Where the marriage is in approved form, the 
widow’s etridhan in the first instance would go to 
the heirs of her husband. On the failure ot the 
husband’s heirs the Etridbp.n should go to the 
bleed relations of the widow in preference to the 
Crown. 37 Mad. 293, Foil. [P. 139, C. 2.1 

Gs P . Mudeshiuar —for Appellants. 

S. S. Patkar —for Respondent. 

Macleod, 0. J. :—The plaintiff, the 
Secretary of State for India in Oounoil, fled 
this suit to recover possession of the plaint 
houses with me3ne profits on the ground 
that they were the property of one lohwar- 
appa who died some five and twenty years 
ago leaving a widow. If the properties 
should be treated in the hands of the widow 
as the property of her husband, then on the 
death of the widow the properties would 
revert to her husband’s heirs, and if her 
husband had no heirs, then no doubt the 
property would escheat to the Crown. But 
it is admitted that these houses were built 
by the widow after the husband’s death. 
And it would only in the event of the Court 
being able to hold with absolute certainty 
that these houses represented or were in 
substitution of a certain part of the hus¬ 
band’s estate that they would reverb on 
the widow’s death to the husband’s heirs. 

The trial Judge held that these houses 
must be treated as belonging to the hus¬ 
band's estate, since on the evidence he 
came to the conclusion that the houses 
were built by the widow out of money 
inherited from her husband, But the 
evidence with regard to that is of an extre¬ 
mely flimsy character. It may be that 
Ishwarappa left a small amount of property. 
At the most it could nob have been more 
than one or two buffaloes and Rs. 150 in 
oash. That is the evidenoe of Yellappa, 
the brother of Ishwarappa's widow Robhi, 
who said that Ishwarappa left a house and 
garden which was sold by the widow. But 
I do nob think that we can even rely upon 
the statement of that witness alone, or the 
evidence of the other witnesses for the 
plaintiff, for establishing this fact, tbab 
these houses which are now in dispute did 
represent the property left by the husband 
though altered in form by the widow. It 
may very well have happened that the 
widow built these houses out of the income 
of the property left by her husband or out 
of money earned by herself, in which case 
the houses would be her Stridhan. The 
defendants in the suit are in possession, 
and the plaintiff suing to recover these 
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bouses as having escheated to the Crown on 
the death of Lobhi was bound to prove his 
title. I do nob think he has proved that 
these houses were part of her husband’s 
estate. We may refer to the decision of 
the Privy Council in Diwan Ham Bijai 
Bahadur Singh v. Indarpal Singh (1), in 
which it was held that: 

“ Where a plaintiff sues as next reversionary 
heir to a Hindu husband after the death of his 
widow, it lies upon him to show that the property 
in suit had vested in the husband. There ie no 
presumption of law to that efieot resulting 
Item the husband’s escat6 at his death being 
shown to be considerable and the widow’s title not 
being shown to have otherwise aoorued”. 

Then it was argued that even if th68Q 
houses were the widow’s Stridhan, still the 
plaintiff was entitled to succeed. Undoubt¬ 
edly the marriage being in an approved 
form, the widow’s Stridhan in the first- 
instance would go to the heirs of her hus¬ 
band. The question is whether on the 
failure of the husband’s heirs the Stridhan 
should go to the blood relations of the 
widow in preference to the Crown. The 
auesfcion was deoided in favour of the 
widow’s blood relations in Kanakammal v. 
Ananthamathi Ammo,l (2). The learned 
Judges say at p. 295 : 

“ Passing to the seoond poiut, it is argued on be¬ 
half of the appellant, that on failure ot husband’s 
eapindae qualified to euoceed the line of euocession 
is exhausted, and the property escheats to the 
state, This is a doctrine contrary to the general 
spirit of Hindu Law of inheritance, and one to 
which we should bo loth to give efiect. It is un¬ 
supported by any text to which our attention has 
been drawn. No ruling has been quoted on either 
side, but Dr. Bannerji in his Hindu Law of 
Marriage End StiidLanam discusses the point, 
and oomee to the conclusion that the widow’s 
blood relations would, at any rate, suoceed to the 
exclusion of the Crown”. 

The same view is deducible from a pass¬ 
age in West and Buhler at p. 540, and we 
agree with it. It seems to me that there 
could be no valid reason why the widow’s 
blood relations should not succeed on the 
failure of the husband’s heirs. The blood 
relations would only be a more remote set 
of heirs who would be entitled to suoceed 
on failure of the first line of succession. I 
agree, therefore, with the decision to which 
I have just referred, as no authority has 
been cited which is in contradiction to it. 
I think, therefore, that the learned Judge 
was wrong in coming to the conclusion that 

(1) (1899) 26 Oal. 871 = 26 I. A. 236 = 4 O.W.N. I 

= 2 Bom. L.R. 1 = 7 Bar. 678 (P.0.) 

(2) (1914) 37 Mad. 293 = 25 I.C. 901. 
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fche plaintiff was entitled to succeed. I think 
the plaintiff has failed to prove his title to 
these houses. Therefore the appeal must 
euooeed and the suit must be dismissed with 
costs throughout. 

Shah. J.:—I agree. 

Appeal allowed, 

* A.I.R. 1921 Bombay 140. 

Macleod, c.j. and Fawcett, j. 

Andaniswami —Plaintiff-Appellant 

v. 

Todadswami and others — Defendants- 
Respondents. 

Seoond Appeal No. 822 of 1917, deoided 
on llbh August, 1920, from the decision of 
the Dist. J., Dharwar, in Appeal No. 53 
of 1916. 

Civil P.C.,8. 9 — Plaintiff claiming to be 
carried in a palanquin in public street as Jagad • 
guru—Suit is not of civil nature. 

A olaim that the plaintiff has the right of 
being oarcied in a ocoae-palanquin in prooeeaion ae 
Jagadguru as a religious dignity and privilege is 
not oogniziblo by a Civil Court. [P. 140, C. 2 ; 
P.142,0.1.] 

Thomas Strangman and S. V. Palekar — 
for Appellant. 

B. K. Dhurandhar and V. R. Sirur—ior 
Respondents. 

Macleod, O.J.: —The plaintiff alleges that 

he is one of the Jagadgurus of the Lingayate, 
that he has many branob Maths in the 
Presidencies of Bombay and Madras, in the 
territories of the Pabwardhan Chiefs and of 
His Exalted Highness the Nizam, that 
plaintiff’s Gurus before him had and plaint¬ 
iff has the right of going in prooossioD 
seated in a orosa-palanquin adorned with 
and aooompanied by Panoh-Kalash and 
Birudavali, that they had and have that 
right as Jagadgurus, that they have a right 
that their disciples should show them that 
honour in their own village and also when 
they go out visiting in publio streets, that 
the plaintiff's Gurus had and plaintiff has 
exeroisod this their right siuco anoiout 
times, that this prooession in a oross- 
palanquin is taken out in plaintiff’s village 
Mundarigi every year on Vaishak Sud 10 
and 11, last Monday and Tuesday in every 
Shrawana, on Aahwin Sud 10 and at the 
beginning of Margashirsha without fail. It 
is taken out also when plaintiff is oalled 
by his disciples for jworshipping his feet 


at their homes at all times of the year, 
it is taken out also when the plaintiff 
enters villages on his tours and visits his 
disciples’ houses for the worshipping of his 
feet, that the plaintiff intended to take out 
a cross-palanquin prooession on last 
Monday Shrawana of Shake 1834, that the 
1st defendant induoed defendant No. 2 to 
make an application to the 2nd Class Magi¬ 
strate of Mundarigi on the 6th of September 
1912 and the other defendants to the Sub- 
Divisional Magistrate that there would be 
a breach of the peaoe, that the latter 
Magistrate stopped the plaintiff’s prooes¬ 
sion on the 9th of September 1912, and 
that appeals were preferred, but failed and 
hence the suit, The plaintiff prays for an 
injunction against the defendants that they 
shouldnofc obatruot the plaintiff ingoingin a 
oro98-palanquin prooession with a Panoh- 
Kalash and Birudavali on Vaishak Sud 10 
and 11, on last Monday and Tuesday in 
Shrawana, on Ashwin Sud 10 and in fche 
beginning of Margashirsha in Mundarigi 
and elsewhere at other times. 

The defendants Nos. 1 and 3 contend 
that fche Civil Courts have no jurisdiction 
to try this suit, that the plaintiff is not a 
Jagadguru bub defendant No. l’s disciple, 
that disoiples before him oalled Andaumaris 
like the plaintiff deniod that they were 
defendant No. 1 s disoiples (Shiahyas) and 
fche High Oourb held that they were defen¬ 
dant No. l’s Sbishyas or disoiples, that fche 
Andanmari before fche plaintiff had 
admitted that he was defendant No. l’s 
disciple and had passed a registered deed 
to that offeofc, that such m .rishave no suoh 
right of going in a cross-palanquin as 
claimed in fche plaint, that they have no 
right to fcako out the prooession mentioned 
in the Schedule afcfcaohod to the plaint and 
that the 1st defendant alone has the right 
to oall himsolf Jagadguru and go in a 
cross palanquin with Panoh-Kalash and 
Birudavali and not fche plaintiff. 

It may be said, therefore, on these 
pleadings that fche plaintiff claimed to 
have the right of being oarried in a oross- 
palanquin iu procession as Jagadguru. 
That was a religious dignity and privilege 
not for every member of fche publio, but 
for himself as Jagadguru. It was fche 
plaintiff who olaimed fco be oarried in 
prooession by hia disoiples in order fchafc 
they might worship his feet in their homea 
and fco be oarried in procession on parti¬ 
cular days of fche year. 
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The first isaue raised in the trial Court 
was : Is the right to parade in the oross- 
palanquin as described in the plaint a 
geDeral right exercisable by any subjeob 
of His Majesby ? Ibis difficult to see at 
first sight how that issue came to be raised. 
Certainly it is nob relevant to the plead¬ 
ings. But when issues are raised under 
Order XIV, rule 1 (5) the Court shall, 
after reading the plaint and the written 
statement, if any, and after suoh ex¬ 
amination of the parties as may appear 
necessary, ascertain upon what material 
proposition of faot or of law the parties are 
at varianoe and shall thereupon proceed bo 
frame and reoord the issues on which the 
right decision of the oase appears to depend. 
It appears from the reoord bhat the plaintiff 
never attended the Court and therefore 
he could nob have been examined by the 
Judge. It seems obvious that the plaintiff’s 
pleader must have seen the danger he was in 
oflosing his case as he insisted upon plain¬ 
tiff’s olaiming the privilege of being carried 
in a oross palanquin for himself only as 
Jagadguru. He must have argued before 
the Court that the plaintiff’s suit could 
suooeed, because he, as a member of the 
public, had the right to use the road in 
any way he pleased provided he did not 
inconvenienoe the other members of the 
publio who had equal rights themselves. 
But it appears to me that this issue ought 
never to have been admitted. Ib is absolute¬ 
ly inconsistent with the plaintiff’s own oase 
and I cannob imagine that a party in the 
position of the plaintiff would ever have 
filed this suit olaiming the right to be 
carried in procession in a cross-palanquin 
nob because he was a Jagadguru, but 
because he was a member of the publio. In 
Mahomed Buksh Kliariy. Hosseini Bihi (1), 
their Lordships of the Privy Counoil 
dealt with the question of raising issues 
inconsistent with the case made out by 
the plaintiff. Their Lordships at p. 86 
said: 

“ On the 16th of Marob, 1882, issues were 
settled. Amongst the issues was this : ‘2nd, 
Whether th3 Hibbanama on behalf of Shabzadi 
Bibi is genuine and valid and executed with her 
knowledge and ooDsent, or whether it was 
manufactured without her knowledge and oonaent, 
or whether it was exeouted under undue influence?’ 
In their Lordships’ opinion the latter part of that 
issue ought not to have been admitted. It was 
absolutely inconsistent with the oase made by 


(1) (1883) 15 Cal. 684 = 15 I.A. 81-5 Sar. 175 
(P.C.) 


plaintiff. It only beoomes possible on the- 
assumption that the alleged cause of aotion is 
unfounded. There was another issue whioh also 
was only admissible on that assumption, 
namely : '3rd, Whether in oase the said Hibba¬ 
nama is proved to be genuine it is invalid on' 
any ground acoording to Mahomedan Law”. 

Applying those remarks to this case 
this issue only beoomes possible on ■ 
the assumption that the alleged cause of 
aotion in the plaint is unfounded, namely, 
plaintiff’s olaim that he as Jagadguru was 
entitled bo be carried in procession in a 
oross-palanquin as a religious dignity 
and privilege. That cause of aotion dis¬ 
appears entirely if the plaintiff were bo 
allege that he was entitled to be oarried in 
that way not because he was a Jagadguru. 
but because he happened to be a member 
of the publio entitled bouse the street in 
any reasonable way. The suit was dis¬ 
missed by the trial Court as it found on 
the 2nd issue that this was a special right 
enjoyable by the defendant No. 1 and other 
high priests of the Hindus like him, that 
the plaintiff had no right to ride in a pro¬ 
cession seated in a cross-palanquin as 
alleged in the plaint in public streets and 
bhat the 1st defendant had an exclusive 
right of riding in a oross palanquin as 
against the plaintiff. Bub the lower ourb 
also held that ib had no jurisdiction bo try 
the suit. The learned Judge said : 

" I shall examine whether a suit for this honour 
and dignity unaooompanied by any peouniary 
profits and not attaohod to any particular office 
shall lie in a civil Court under seotion 9 of the 
Civil Procedure Code. I think that suits for an 
offioe are of a civil nature, but in my opinion a 
suit for vindication for a mere dignity, though 
connected with an offioo, is not. The present suit 
is not for a olaim to an office, but for a olaim to a 
mere honour and dignity on aooount of an offioe 
and is, I think, not maintainable in a Civil Court, 
It has been held that the olaim by a Swami or 
archpriest that he is entitled to be oarried on a high 
road in a cross-palanquin will not be entertained 
by a Civil Court. What is olaimed in suoh a suit- 
is a mere honour and dignity, a mark attached to 
the offioe of a Swami. It has been laid down that 
Civil Courts should disoourage, a 9 far as possible, 
olaims of so unsubstantial and objectionable a 
nature and they ought nob to be involved in th6 
determination of trivial questions of dignity and 
privilege although oonneoted with ao offioe.” 

Reference was made to Sri Sunkar 
Bharti Swami v. Sidda Lingayah Ohar- 
anti { 2). In first appeal the learned Judge 
said : “ In considering the authorities the 
right olaimed by the appellanb may be 

(2) (1843) 3 M.I.A, 198-6 W,R, 39-1 Suthet 
142-1 Bar. 266 (P.O.). 
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regarded in two a3peobs, firsts as a reli¬ 
gious dignity and privilege and seoondly 
as a right to take a procession through 
publio streets. From either point of view 
the current of Bombay decisions is against 
the appellant. In Madhusudan Parvat v. 
Shn Shank archary cl (3), it hae been held 
that 

*' To deoide di8?at«q as bo preoedenoe or privilege 
between purely religious function,»rioa is no part of 
the buaineea oi the Civil Courts, nor will they grant 
iojuuotio jr. to pr<'?eot pre-iobera from p-’eaoiiing 
where i-bey like, under any title they please-, pro¬ 
vided no offico or property ie disturbed or intorfer- 
ed with.” 

In this case there is not the alighbest 
suggestion that the appellant’s office as the 
Head of Mundarigi Math has in any way 
been atfeoted. The learned Judge also 
referred to a Madras oase— Sadagopachariar 
v. Rama Rao (4) —whioh was oited for the 
proposition that every member of the publio 
and every sect has a right to use the publio 
streets in a lawful manner. The learned 
Judge very rightly remarked that every 
sect may have the right to carry their 
leader in a oross-palanquin. The question 
is whether the Court will enforce that 
right without proof of particular damage. 
It appears, therefore, to me that the 
authorities are perfectly dear. Civil Courts 
will not entertain a olaim of this nature 
and really the argument that was addressed 
to us in second appeal was that we ought 
to deal with the case as if the plaintiff was 
suing as a member of the publio claiming 
as suoh to be entitled to be oarried in a 
oross-palanquin if he chose to adopt that 
method of procession. As I pointed out, 
that was not the plaintiff’s oase and I 
doubt whether if we allowed the plaint to 
be amended, plaintiff would put his signa¬ 
ture to suoh an amendment. 

In my opinion, therefore, the appeal 
fails and the suit should be dismissed with 

008tS. 

Fawcett, J.:—I agree 

Appeal dismissed. 


(3) (1909) 33 Bom. 378-1 lad. Gas, 331-11 Bom. 

L.R. 58» 

(4) (1903) 36 Mad. 376. 
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Macleod, c.j. and Shah, j. 

Chhaganlal Kalidas —Appellant 

v. 

Farasram Kurnashankar —Respondent. 

Saoond Appeal No. 77 of 1920, decided 
on 2nd December, 1920, from the decree 
of the Disb. J., Broaoh, in Appeal No. 50 
of 1917. 

Dekkhan Agriculturists’ Relief Act, 8. 71— 
Minor decree-holder—Compromise out of Court 
cah be recognised but may be examined from 
point of view uf minor's benefit. 

The executing Oourt. ie entitled to taka into 
account au uncertified compromise and payment 
out of Oourt but wbea the yarty entitled to the 
benefit of the decree ig a minor, tho Oourt ia not 
prooluded from considering whesher tha com¬ 
promise ia for the benefit of the minor. O. 3i, 
r. 7 also applie3 and euoh a compromise not 
sanction'd by the Oourt will not bind the minor. 
[P. 143. C. 1.] 

G, N, Thakor — for-Appellant. 

M t T. Teliwala —for Respondents. 

Macleod, C.J.:—This is an application 
for execution of the decree obtained by 
one Karunashankar Aditram on the 18th 
May 1915, on a mortgage of a house exe¬ 
cuted by the defendant. The decree was 
for Rs, 662-15 0 including oost3 and the 
amount was made payable by annual 
instalments of Rs. 60 oommenoing from 
the 15th April, 1916. Karunashankar 
died in October, 1915, leaving a widow 
and a minor son. On the 6th September, 
1916, the t widow and Deputy Nazir of the 
Distrioi Oourt were appointed guardians 
of the property of the minor and on 10th 
January, 1917, the widow and the Deputy 
Nazir presented this Darkhast for the 
reoovery of the first instalment of Rs. 60 
due cn the 16th April, 1916. The defendant 
oonfcended that shortly after Kanina- 
shankar's death, he compromised the 
deoretal debt with the widow as the 
mother and natural guardian of the minor 
for Rs. 350 and paid that amount to her in 
two sums of Rs. 200 and 150 and got 
the decree duly endorsed by her as fully 
satisfied. 

Under seotion 71 of the Dokkhan Agri¬ 
culturists’ Relief Aot, seotion 258 of the 
Code of 1882 did not apply to a payment 
out of Oourt in any proceeding under the 
Dekkhan Agriculturists’ Relief Aot in any 
oase when the payment was either admit¬ 
ted or proved. 
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j| Therefore the executing Court in this 
case was entitled to take into account, in 
spite of the provisions of Order XXI, 
rule 2, the payment made to the decree* 
holder, by the mother of the minor, 
although it was not certified ; but it does 
not follow that the Courts are precluded 
from considering whether the compromise 
now relied upon was for tba benefit of the 
minor. Clearly the minor was personally 
entitled to the benefit of the decree, and 
under Order XXXII,rule 7, any agreement 
or compromise entered into without the 
leave of the Court would nob be binding 
against the minor. The appellate Judge 
has considered the question whether the 
compromise effected by the widow was for 
the benefit of the minor, and came to a 


very distinct finding that the compromise 
was not bo his advantage. It is clear, 
therefore, that the appellant is not entitled 
to bake advantage of the compromise 
which was neither sanctioned nor recorded 


by the Court, and the executing Court is 
entitled to disregard the compromise and 
merely take into account the money that 


has actually been paid. Therefore we 


dismiss the appeal with costs. 


M. H t Mehta —for Appellants, 

G, S. Rao and G . N, Thakor —for Res¬ 
pondent's. 

Macleod, C J. :—The applicants pro¬ 
pounded the last will of one Jaifci who died 
at Kapadvanj on the 11th April, 1918. It 
is admitted that the deceased executed a 
will on the 25th April, 1916- That will was 
registered and was left for some time with 
the applicants, but about one and a half 
months before the deceased died she took 
back the will from the applicants, and after 
her death the will was not to be found. 
The first opponent endeavoured to set up 
another will purporting to have been exe¬ 
cuted by Jaiti. The Court has found 
against that will and no appeal has be6n 
filed against that decision. The Court 
also came to the conclusion that the will 
of the 25th April, 1916, must have been 
revoked as it oould not be found. The 
latest English case on the presumption 
that will arise when a person dies who is 
known to have executed a will, and to have 
had that will in his possession, and the 
will is not found after bis death, is Allan 
v. Morrison (1). The head-note says : 


Shah, J,:—I conour. 

Appeal dismissed . 

* A.I.R, 1921 Bombay 143. 

Macleod, c.j. and Fawcett, j, 

Aditram Girdhar and another —Appli¬ 
cants-Appellants. 

v. 

Bapulal Becharlal and another —Res¬ 
pondents 

First Appeal No. 133 of 1919, decided 
on 20bh Sepbember.1920, from the deoision 
of the Disb. J., Ahmedabad, in Miscel¬ 
laneous Application No. 235 of 1918. 

* Will—Construction—Revocation — Will in 
testator’s possession at his death — Will not found 
subsequently — Presumption is, he destroyed the 
will, 

Where a registered will is made and left for 
some time with another person bat the testator 
takes it baok some time before his death and 
after his death the will is net to be found, the 
presumption is that it was destroyed by the 
testator himself, Allan v. Morrison (1900) A.O. 
604 Poll ; 31 Cal. 885 ^Dissented from. Pinch v. 
Pinch (1867) L,R. I.P. & D. 371, Diet. [P. 143, 
C. 2.] 


“Where a will duly executed,traced to the testa¬ 
tor’s possession and last seen there, is not forth¬ 
coming on his death, the presumption is that it 
was destroyed by himsell. To rebut it there 
must be sufficient evidence that it was not des¬ 
troyed by the testator animo revocandi . ’* 

There is no evidence in this case at all 
to rebut the presumption that would, 
therefore, arise according to that authority 
from the fact that after Jaifei’s death the 
will oould not be found. 

The same question arose in Anwar 
Hossein v. Secretary of State for India (2), 
where it was held, following Finch v. 
Finch (3), that the presumpbion of revo¬ 
cation does nob arise unless there is 
evidence to satisfy the Court that the will 
was nob in existence at the time of the 
testator’s death. Allan v. Morrison (1), 
was not referred to, but in that case, their 
Lordships said “ in Finch v. Finch (3), 
the Court inferred from the facts proved 
that the will was in existence at the date 
of the testator’s death,” and so they con¬ 
sidered that that case with others which 
had been oited had nothing to do with the 

(1) (1900) A.O. 604. 

(2) (1904) 31 Cal. 585 = 8 O.W.N, 821. 

(3) (1867) 1 P. & D* 371. 
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one before them. Therefore, with due 
respeot, I should be inolined to differ from 
the view taken by the Court in Anwar 
Hossein v. Ihe Secretary of State (2), and 
I should prefer to say that the facts found 
in that case rebutted the presumption that 
the will had been revoked rather than say 
that they prevented the presumption from 
arising. 

However that may be, in this oase, 
the only facts that have been proved, 
are that the testatrix at some time 
during the six weeks before she died, 
got baok the will and other papers from 
the applicants, and when she died the 
will was not found amongst her papers. 
There was nothing therefore in the 
evidenoe from which it could be inferred 
that the will was in existence at the date 
of the testator’s death. There was evidenoe 
that she had had disputes with the appli¬ 
cants, and the faot that she oallad baok the 
will from their possession lends considerable 
amount of support to the view that she did 
so with the intention either of revoking it 
or of making a new will. I think, there¬ 
fore, that there is no reason why we should 
disturb the finding of the learned Distriot 
Judge who dismissed the application, The 
appeal is dismissed. The applicants were 
entitled to oome to Court to get a deoision 
on this somewhat doubtful question, and 
therefore their costs and the oost9 of 
opponenb No. 2 both here and in the Court 
below will oome out of the estate. The 
opponenb No. 1 will bear his own costs 
throughout. 

Fawcett, J. :—I would add one circum¬ 
stance that seems to me to support the 
presumption of revocation of this will 
whioh has been referred to by the learned 
Chief Justioe. It appears from Exhibit 33 
that, on the 23rd Maroh 1918, the testatrix 
passed a dooumenb in favour of the peti¬ 
tioner No. 1, under whioh she gave up 
possession to him of a house already gifted 
by her to him, though she had a right to 
occupy it for some time longer under a 
lease that had been passed to her by the 
petitioner No. 1. In that dooument it is 
recited that: 


encounter any objection to your recovering posees- 
sion of the bouse taken on rent afterwards, 1 pass- 
to you this dooument,” 

This was exeouted only about a fortnight 
before her death, and after she had, aooord- 
ing to the evidenoe of petitioner No. 2 g: 
obtained possession of the will. Accor¬ 
dingly, if she had nob revoked the will, and, 
if it was still in her possession, and if she 
had the feeling whioh she expressed in, 
Exhibit 33 as bo her state of health, and 
desired to remove any objections that 
mighb be taken bo petitioner No. l’s aobing 
upon the documents passed by her in 
his favour, the probability is that she, 
would have given him the will. Accord¬ 
ingly bheifaot of her not having done sa 
seems to me to support the presumption 
that she had as a matter of faot revoked 
the will; and in view of this it is unneces¬ 
sary to deoide whether opponent No, 1 
invaded her house after her death, and so 
obtained possession of her papers, in whioh 
case he might of course have destroyed the 
will if,it still existed. The learned Distriok 
Judge has nob oome to a definite - finding 
on this question, and the evidenoe as bo ib¬ 
is oonfliobing. Bub it cannot, I think, be. 
held proved that he did as a matter of faot 
got possession in the way asserted by the 
petitioners. We have also the fact that 
there was considerable delay on the part of 
bhe petitioners in setting up this will, 
although the opponents or, at any rate 
opponent No. 1, asserted a right to interfere 
in bhe administration of the property 
of bhe deceased very soon after her 
death. I think, therefore, there is no 
sufficient reason to disturb the finding of 
the lower Court that the will in question 
had been revoked, and oonour in the pro¬ 
posed order. 

Appeal dismissed. 
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Maoleod, c..i. and Fawcett, j. 


Jamyiadas Shivram 
Appellant 



Bari — Plaintiff* 


“ This lease did not expire till the 97th April 
1918, But now-a-daya my health does not oou- 
tinue to be well. I am, therefore, required to go 
to my original native village Davada in Nadiad 
Taluka ; after having gone there, I am not confi¬ 
dent as to whether I may live or I may not live. 
Therefore in order that you may Dot have to 


Ohunilal Hambirmal Marwadi —Defen¬ 
dant-Respondent. 

First Appeal No. 139 of 1918, deoided on 
24th June, 1920, against the deoision ol 
the 1st. Cl. Sub-J., Nasik. 
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Malicious prosecution—Absence of reasonable 
and probable cause for prosecution—Malioe being 
inferable—Plaintiff is entitled to damages* 

Where there was no reasonable and probable 
oau8e for instituting the proseoution, and malioe 
oould be inferred from the oiroumstanoes, plaintifl 
is entitled to damages. [P. 145, G. 1.3 

Bahadurji and J . R. Gharpure —for 
Appellant. 

Thomas Strangman and D. C. Virkar — 
for Respondent. 


Macleod, O.J. :—This is a first appeal 
from the decision of the First Class 
Subordinate Judge of Nasik who rejected 
the plaintiffs’ claim for damages against 
the defendant for malicious proseoution. 
It appears that one Vithu had obtained 
some disforested land from Government 
on new terms in April, 1915. In October 
he sold the crop to the defendant. When 
the defendant wished to reap the crop, a 
claim was made on the first oooasion by 
plaintiffs Nos. 2 and 4 and two days later 
the olaim wae renewed with the addition 
of plaintiff No. 1 who purported to have 
bought the crop from plaintiff No. 3. The 
defendant alleged that he had been assault¬ 
ed by the servants of the plaintiffs, and 
had left the ground under the honest belief 
that the plaintiffs had no right whatever 
to reap the orop and had been guilty of a 
oriminal offence. He thereupon lodged 
a oomplaint of theft against the plaintiffs. 
In the first Court the plaintiffs were oon- 
vioted but on appeal the oonviotion was 
reversed. 

The question now arises whether the 1st 
plaintiff who alone appeals is entitled to a 
decree for damages. In these oases the 
first thing is to ascertain the facts; the next 
step is to ascertain whether on those faots 
there was a reasonable and probable oause 
for instituting the proseoution; and finally 
whether there is malioe. In a trial before 
a Judge and Jury, the Jury have first to 
ascertain the faots ; then it is a matter for 
the Judge to deoide whether there is a 
reasonable and probable oause ; and then 
the question of malice will be one for the 
Jury. The learned trial Judge has rightly 
laid down what the plaintiffs had to prove 
in order to succeed. He came to the 
conclusion that they had not proved that 
the defendant had no reasonable and 
probable oause for instituting the prose¬ 
cution against them that he came to an 
honest belief in the guilt of the accused 

1921/B 19 & 20 


based on a full oonviotion founded upon 
reasonable grounds, and there was a state 
of oiroumstanoes existing which, assuming 
them to be true, would lead any ordinary 
and cautious person to the conclusion that 
the person charged was probably guilty of 
the crime imputed. 

The faots, however, are far from clear 
from the record. Undoubtedly Vithu had 
leased the ground from Government, and 
undoubtedly Rama had raised the crop, 
which was ready to be reaped in Ootober. 
But in what oiroumstanoes Rama had 
raised the orop is by no means oertain. 
It is alleged that he raised the orop on 
behalf of Vithu on payment of a spooifio 
sum, and therefore, he had no title to reap 
the crop, and therefore, no title to dispose 
of the orop in favour of the 1st plaintiff. 
But this is by no means clear on the evid¬ 
ence. We are perfectly entitled to assume 
that Rama thought that he had got a good 
title to the orop and had a right to dispose 
of it to the 1st plaintiff. Undoubtedly 
Vithu disposed of the orop to the defendant. 
But on the day when the defendant was 
dispossessed the 1st plaintiff produoed a 
receipt for the amount that he paid to Rama. 
It was therefore a case of a purchaser of a 
crop finding that there was some ground for 
thinking that his vendor had not played 
fair with him. The defendant had no 
particular reason for knowing who had 
raised the orop until he was confronted 
with a person who asserted a title to reap 
the orop. Taking those as the faots in the 
case, could it be said that the defendant 
had reasonable and probable oause for 
instituting the prosecution? Had he an 
honest belief in the guilt of the aooused or 
rather was not the desire to prosecute the 
accused one which arose from the disappoint¬ 
ment he experienced when he found that 
he would not be able to reap the fruits of his 
purohase from Vithu withoutaoontest? And 
it is a common experience in this country 
that persons in that position are far too 
apt to rush off to a Criminal Court as the 
speediest method of establishing their oase. 
On a due consideration of the evidence, I 
have come to the oonolusion that the faots 
did not warrant any reasonable and pro¬ 
bable oause for instituting the proseoution. 
I must mention that plaoed in the position 
of a Jury directed by the Judge that there 
was no reasonable and probable oause for 
instituting the proseoution, this would be 
a case in which one might safely infer 
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malioe for the purpose of giving the plaintiff 
a decree. The result must be then that 
the deoree of the lower Court dismissing 
the plaintiff’s olaim must be reversed, and 
there must be a deoree in favour of the 1st 
plaintiff for Rs. 500 damages and costs 
throughout. 

Fawcett, J.:—I concur. In the defend¬ 
ant’s deposition in the suit he admits that, 
when the obstruction of the plaintiffs to the 
reaping of the orop ooourred, he did nob ask 
the plaintiffs as to why they were obstruct¬ 
ing him. He also says he did not inquire as 
to what right the plaintiff Jamnadas or 
others bad to the orops. Now the fact 
that plaintiff No. 3 Rama had cultivated 
the land and raised the orop in question is 
undisputed. The question whether Rama 
had a right to bake the whole orop, as he 
alleges, or whether the right bo the orop 
remained in the lessee Vithu, is no doubt 
one that is open to dispute. Personally I 
agree with the view whioh the District 
Magistrate book in his judgment in the 
oriminal oase that the probabilities are 
•strongly in favour of Rama’s assertion that 
under the arrangement he made with Vithu 
he had a right to the orop. I think that 
the Subordinate Judge is nob justified in 
his oonolusion that the probabilities are in 
favour of Vithu’s assertion of a right to 
the orop, and that he erred in holding ib 
was quite impossible that Vithu should 
have arranged to let this land to Rama in 
February or Maroh, 1915 as the plaintiffs 
stated he did. Ib is no doubt the oase that 
the aobual Kabulayat and possession did 
nob take plaoe unbil later on in April and 
May, But undoubtedly oorrespondenoe 
must have been going on in oonneotion 
with the disposal of the disforested lands, 
■and it is to my mind quite possible that 
Vithu may have known in February that 
ho was going to be given a parbioular piece 
of this disforested land. However that 
may be, still as Rama, plaintiff No. 3, had 
aotually raised the orop, the defendant 
when he found him or his alleged assignees, 
claiming the orop, should as a prudent 
person, have made inquiry into the olaim ; 
and I do not think he oould honestly have 
thought that that olaim was necessarily 
an untrue one, and that plaintiff No. 3 
and those who assisted him were mere 
thieves who were taking the orop without 
any right to do so. I take the law to be 
that the proseoubor's belief iD the guilt of the 
aooused must be based on grounds whioh, or 


some of whioh, are reasonable and arrived 
at after due inquiry. That is how ib is 
summarised in Halsbury’s Laws of 
England, Vol. XIX, p. 681, artiole 1451. 
Here the defendant admittedly did nob 
make due inquiry, and the faobs are suoh 
as bo oontradiob his plea bhab he had an 
honest belief in the guilt of the plaintiffs. 

No doubt ib very likely was a oase of 
plainbiff No. 1 and the defendant eaoh 
trying to get hold of the crop in order thab 
his parbioular debt might be satisfied out 
of it. In the one oase Rama, plainbiff No. 

3, was a debtor of plaintiff No. 1, and in 
the other oase Vithu was a debtor of the 
defendant. But this does nob affeob the 
faot that plaintiff No. 3 had at any rate 
some prima facie justification for asserbing 
a title to the orop; and the faot bhab, as 
appears from the evidence, the defendant 
had been dunning Vithu for his debt may 
explain why Vithu assigned the orop to 
the defendant in spite of bis having already 
transferred his tible to ib to plainbiff No. 3. 

Ib is a form of dishonesty whioh is not of 
an unoommon oharaoter. I think, there¬ 
fore, that the plaintiffs have suooeeded in 
showing that the defendant had no 
reasonable and probable oause for this 
proseoution of the plaintiff, and having 
regard bo the frequency of suoh oases, ib is 
in my opinion very desirable that when a 
proseoution is shown to have been without 
suoh reasonable and probable oause the 
Court should assist the persons who have 
suffered thereby in recovering damages for 
the malicious prosecution. The judgment 
of the lower Court to my mind is a very 
one-sided one. and after going carefully 
through the evidence I think the view 
there taken is one entirely against the 
weight of the evidenoe, 

On the question of malioe, I think that, 
in addition to the inference arising from 
the want of reasonable and probable oause, 
there are dear indioation3 that the defend¬ 
ant's main object was to get the plaintiffs 
in any oase imprisoned and so oause them 
injury. As is pointed out in the judgment 
of the Disbriot Magistrate in the appeal 

that he heard, the defendant did not go 
to the Polioe to report the theft, but 
preferred to file a complaint, and in doing 
this he did nob go to the Saoond Class 
Magistrate bub to the Third Class Magis¬ 
trate. Further the oomplaint was made 
on a holiday when there would be diffi¬ 
culties about the plaintiffs' obtainiog bail. 
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JThe result was that they were two days^ in 
the look-up, and after their conviction 
our days in jail. The oiroutnstanoes, I 
think, therefore show that the defendant 
was actuated by spite or ill-will towards 
the plaintiffs, and by improper motives in 
bringing the prosecution. I accordingly 
concur that the plaintiffs are entitled to 
recover damages. 

Decree reversed . 


* A.I.R. 1921 Bombay 147 (1), 

Macleod, c.j., and Fawcett, j. 

Motilal Mansukhram —Plaintiff-Appli¬ 
cant 

v. 

Maneklal Dayabhai —Defendant-Oppo- 
~nent. 


Civil Application No. 7 of 1920, deoided 
•on 22nd June 1920, against the deoision 
•! of the 1st Cl. Sub-J., Ahmedabad, in Small 
Cause Suit No. 1270 of 1918. 

• Contract Act, 8. 65 —One of the parties not 
. competent to contract —S. 65 does not apply, 

8. 65 starts from the basis of theca being an 
agreement oc oontcaot between competent parties, 
•and has no application to a case in which there 
• never was, and never could have been any con¬ 
tract. 30 Cal. 539 (P. C.), Foil. [P. 147, C. 2.] 

G. N. Thakor —for Applicant. 

R, J. Thakur —for Opponent. 


Macleod, C.J. :—It would have been 
more satisfactory if the Small Cause Court 
Judge had given some reasons for coming 
to the conclusion he did contrary to that 
which he arrived at nine months previously. 
Still the Privy Council Ruling in Mohctri 
Bibee v. Dharmodas Ghose (1) at p. 548 is 
too clear for us to consider any other 
deoision possible. It may be said that a 
contract, purporting to be made between 
two persons competent to oontraot, after 
it is discovered that one of the persons was 
a minor at the date of the oontraot, becomes 
thereby an agreement unenforceable by 
law, and therefore void under section 2 of 
the Indian Oontraot Act, and until it was 
discovered to be void on the evidence, 
because one of the parties was a minor, it 
. purported to be a perfectly good contract. 


-• UM1903) 30 Cal, 539-30 I.A, 114-7 O.W.N, 
441-8 Bar. 374 (P.O.) 


But their Lordships of the Privy Counoil 
distinctly say that section 65 starts from 
the basis of there being an agreement or 
oontraot between competent parties ; and 
has no application to a case in which 
there never was, and never could have 
been any oontraot, and though according 
to the argument of the applicant’s pleader 
that decision conflicts with the words of 
the section, still as long as it stands it is 
binding on us. The rule, therefore, must 
be discharged with costs. 

Rule discharged. 


* A.I.R. 1921 Bombay 147 (2). 

Macleod, o.j., and Fawcett, j. 


Parshotam Ganpat Gujar —Plaintiff- 
Appellant 



Venichand Ganpat Gujar —Defendant- 
Respondent. 

Second Appeal No. 191 of 1918, deoided 
on 1st September, 1920, from the deoision 
of the Dist. J., Belgaum, in Appeal No. 308 
of 1915. 

• (a) Hindu Law—Adoption—Orphan boy— 
Special usage among Jains, 

Among Jains residing in the Idar State in the 
Mahikanta Agency in the Bombay Presidency, it 
is oustomary to adopt an orphan. [P. 148 , C. 2.] 

(b) Hindu Law — Applicability—Jains—Buies 
of adoption apply . 

Jains have so generally adopted the Hindu Law 
that the Hindu rules of adoption are applied to 
them in the absence of some contrary usage. 26 
O.W.N. 273 P.O., Foil.; 14 M.I.A, 670 (P.C.), 
Ref. [P. 148, O. 2.] 

•• (o) Hindu Law — Custom — Evidence ot 
modern instances may be enough, 

Evidenoe of modern instances, whioh alone oan 
be proved by oral evidence, may establish the 
custom, thoagh the Court is not satisfied by the 
evidenoe of texts or experts that those inetanoes 
have occurred in pursuance of a reoognised custom, 
in order to link the present with the past. (Case 
law discussed.) 32 All. 247, Ref. [P, 149, C. 1.] 

(d) Hindu Law — Adoption—Jains—Adoption 
being merely temporal, variations from general 
law have been recognized. 

Among the Jains adoption is a mere temporal 
or Beoular arrangement and has no spiritual or 
religious object or significance ; and consequently 
several variations from the ordinary Hindu Law 
have been judicially upheld as valid among them* 
£P. 150, O. 2.] 

Thomas Strangman, Jayakar , G, S, Baa 
and Nilkant Atmaram —for Appellant. 

Coyaji and A,G . Desai —for Respondent* 
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Macleod, C. J.: — The plaintiff,* a 
posthumous bod of one Ganapab Bhaiohand, 
filed this suit through his next friend 
praying for a declaration that the defendant 
was not the adopted son of Ganapat and 
that his adoption was invalid as he was an 
orphan at the time of his adoption. Ganapat 
died in 1906 leaving his widow Mainabai 
pregnant. On the 12th October, 1906, she 
adopted the defendant. In February 1907, 
the plaintiff was born. Mainabai died in 
3908 leaving a will whereby she appointed 
one Vishnu Vinayak as manager during 
the plaintiff’s minority. This suit was 
filed in 1913 by Vishnu Vinayak purporting 
to aot as next friend of the minor plaintiff 
then aged six. If Vishnu’s allegations are 
correot, prooeedingB of some sorb had 
become neoessary owing to the conduct of 
the defendant in interfering with the 
management of the estate, and the learned 
Subordinate Judge found that as a matter 
of faot, whoever was to blame, the estate 
had been mismanaged. The defendant 
claimed to manage the estate as a oo-paroe- 
ner and there can be little doubt that the 
validity of defendant’s adoption was ques¬ 
tioned by Vishnu owing to the antagonism 
between him and the defendant. 

The main issues in the trial Court 
were— 

1. Ig the adoption of the defendant valid, and, 
if so 

2. Is it proved ? 

3. Oan defendant set np a custom of Swjyam- 
datta, and if yeB is it proved ? 

All these issues were found in the 
affirmative and the plaintiff’s suit was 
dismissed. 

In first appeal this deoision was con¬ 
firmed. 

In seoond appeal the High Court was of 
the opinion that the defendant-respondent 
should have an opportunity of adduoing 
all the evidenoo, which was indicated in 
his application of 1914 for evidence bo be 
taken on commission, bearing on the ques¬ 
tion of the oustom allegod. This case, 
therefore, was remanded to the lower 
appellate Court to allow the defendanb- 
respondent to have that evidenoe taken, 
leave being given to the plaintiff-appellant 
to give rebutting evidenoe. Issue 3 was 
reoasb as follows :—‘ Whether the oustom 

•[The parties were Jains residing in the Idar 
Btato in the Mahikanta Agenoy in the Bombay 
presidency, Ed.] 


of adopting an orphan among Jains in I 
Western India is established as a valid I 
oustom ?’ I 

Further evidence was taken in aooord- I 
anoe with orders by the Subordinate Judge I 

who held that the oustom alleged was duly I 
proved. The finding being certified to the 
lower appellate Court, the learned Assistant 
Judge after hearing arguments and sorubin- 
sing the evidence agreed with the Sub¬ 
ordinate Judge. The oaBe after having 
been beard at different times before six 1 
Judges now comes before us for final hearing l 
in seoond appeal. 

The parties are Jains. There is no need 
to oonsider the numerous authorities on 
the question by what law the Jains are 
governed or the history of the origin of the 
Jain community and the nature of their 
religious belief. I need only refer to the 
judgment of Westropp. C. J. in Bhagnandas. 
Tejmal v. Rajmal (1). 

As laid down in the most reoent Privy 
Counoil deoision in Sheokuarbat v. 
Jeoraj{2), “Jains have so generally adopt¬ 
ed the Hindu Law that the Hindu rules of 
adoption are applied to them in the absenoe 
of some oontrary usage.” What is required 
to establish a speoial usage deviating from 
the ordinary law is a question of law: 
Hashim Ali v. Abdul Rahman (3). 

In Bhagva?xdas Tejmal v. Rajmal (1) 
the speoial oustom sought to be established 
was a oustom amongst Jains to allow the 
adoption of a person wheu both the 
adoptive parents were dead, and the • 
remarks of the learned Chief Justioeonthe 
question of law are binding on us unless it 
oan be shown that by later decisions of a 
higher authority they have been in some 
way modified. Reference was made to the 
rule as to what is required to establish a 
speoial usage as laid down in Ra?nalakhmi 
Animal v. Sivananantha Pcrumal (4) by the 
Privy Council. 

"Their Lordships are fully sensible of the 
importance and justice of giving effect to long 
established usages existing In particular districts 
and families in India, but it is of the essence of 
speoial usages, modifying the ordinary law of 
succession that they should be ancient and in¬ 
variable; and it is further essential that they 

(1) (1873) 10 B H.O.R. 241. 

(2) (1920) 25 O.W.N. 279-16 N.L.R. 170-61 

Ind. Cas. 481 -(1920) M,W.N. 627 (P C.). 

(3) (1906)28 All. 698-1S06 A.W N. 187-3 A,L. 

J. 467. 

(4) (1872) I. A. Sup. Vol. 1-14 M.I.A. 670-12 B. 

L.R. 396-17 W.R, 663-3 Bar. 106 * 

(P.C,). 
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should be established to be so by dear and 
unambiguous evidence! It is only by means of 
such evidenoe that the Oourts can be assured of 
their existence, and that they possess the condi¬ 
tions of antiquity and certainty on whioh alone 
their legal title to recognition depends.” 

The Chief Justice then considered 
the argument whioh has been addressed 
So us that the Jains totally discard 
the Shradha ceremonies and disbelieve 
in their efficacy and pay little regard 
to sacrifice, whioh was fatal to the 
existence amongst Jains of the principal 
reason which rendered adoption almost 
indispensable to the more orthodox Hindus 
when they were-sonless, while the per¬ 
petuation of the name of the adoptor, the 
ordy reason for adoption amongst Jains, 
would be a secondary and worldly motive 
amongst Hindus. The Chief Justice, 
therefore, considered there was in the case 
of Jains a stronger reason for not extend¬ 
ing the right of adoption beyond that 
allowed by precedent and text law bo 
Hindus at large than in the oase of the 
orthodox believers in Hinduism, Then 
after considering the evidenoe the Chief 
Justice said: 

“ There are then but three perfeot instances 
established in proof, and of these, the moat re¬ 
mote happened less than a quarter of a century 
ago. It is impossible to regard Buoh oases as proof 
of an anoient, still less of an immemorial, oustom, 
unsupported as they are, by a single text from any 
book...amongst the Jains themselves or amonget 
the Hindus at large, or by any Pandit, yati, priest 
or other expert. For these reasons, we are of opinion 
that the plaintiff has failed to prove the existence 
of any such deviation from the Hindu Law of this 
Presidency as he has asserted. The prooeeding, 
which he says constituted an adoption, appears to 
us to have been a complete nullity, and uot to be 
validated by the assent, although given, of the 
Panoh of the oaste, or of the senior members of it, 
in Abmednagat to the transaction. They had no 
power to establish any suoh oustom, and could not 
clothe it with the antiquity whioh has not been 
proved, and whioh was essential to its legal 
existence.” 

These remarks would appear to me most 
■ pertinent, bub from the later oases whioh 
have come before the Courts in whioh it 
was sought to establish a oustom, it seems 
to be no longer considered that the 
evidence of modern instances, whioh alone 

I can be proved by oral evidenoe, cannot 
establish the oustom. unless the Court is 
satisfied by the evidenoe of texts or experts 
that those instances have ooourred in 
, pursuance of a recognized custom, in order 
; to link the present with the past. 


In Rup Chand v. Jambu Prasad (5), 
their Lordships of the Privy Council said : 

14 The question in the present oase was...whether 
a oustom applicable to the parties oonoerned and 
authorizing the adoption of a married boy has 
been established. This is striotly speaking a pare 
question of faot determinable upon the evidenoe 
given in the oase. It was strenuously contended 
that the evidenoe in the present oase, limited 
as it is to a comparatively small number of 
oentces of Jain population, was insufficient to 
establish a oustom so wide as this, and that no nar¬ 
rower oustom was either alleged or proved. In 
their Lordships 4 opinion there is great weight in 
these oritioisms enough to make the present oaBe 
an unsatisfactory precedent, if in any future in¬ 
stance fuller evidence regarding the alleged oustom 
is forthcoming, But with regard to the relative 
rights of the parties in the present oase who have 
had full opportunity of producing whatever evi¬ 
dence they desired to produoe, the oase was 
properly dealt with by the High Court upon the 
evidenoe before it-” 

Again in Ghiman Lai v. Hari Chand (6), 
their Lordships said : 

u The evidence upon whioh it was found ( that the 
Agarwal Banias of zira do not in matters of adop¬ 
tion follow the general rules of Hindu Law. and 
that by the oustom applicable to them an 
unequivocal declaration of adoption, followed by 
subsequent treatment of the person as an adopted 
bou, is Buffioient to constitute a valid adoption, 
appears to their Lordships to have been somewhat 
limited, but their Lordships oonsider that, as 
between the parties to this suit and...appeal and 
those olaiming through or under them, that evid¬ 
enoe was sufficient to entitle the Obief Court and 
the Divisional Judge to had that the adoption was 
valid.” 

If then, the evidenoe shows that for a 
oerbain number of years, and some oases 
appear to lay down as a useful guide a 
period of twenty years, there have been 
a number of instances in whioh the alleged 
custom has been recognised, the presump¬ 
tion arises that the parties oonoerned have 
acted in that manner, not from the desire 
to set up a new custom, but beoause they 
are acting in accordance with the tradition 
of immemorial usage King v. Joliffe (7) 
Brocklebank v. Thompson (8), and as long 
as texts are not oited and experts oalled to 
negative the alleged custom, it is unneces¬ 
sary to oite texts or oall experts to support 
it. I think it was unfortunate that the 
issue sent down by the High Court pre¬ 
scribed geographical limits whioh cannot be 

(5) (1910)82 All. 247-6 I. C. 272-37 I. A. 

93 (P.C#) 

(6) (1913) 40 Cal. 879-19 Ind. Oas. 669-40 I.A<! 

167 (P.O.) 

(7) (1823) 2 B. & 0. 64, „ _ 

(8) (1903) 2 Oh. 844-72 L.J. Cb, 626 = 89 L.T. 

209-19 T.L.R. 286, 
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sbriobly defined and no doubb bhere would be 
some difficulty in holding bhafa the evidence 
established that all the Jains in Western 
India, including at any rate the Presidency 
proper, recognized the ousbom set up by the 
defendant, considering that evidenoe was 
oonfined to a few instances in two or three 
distriota in the Southern Mahratta Coun¬ 
try and a few instances from the Idar 
State. On the other hand, it was open to 
the plaintiffs to oall the evidenoe of Pandits 
and elders of the Jain community to show 
that the validity of orphan adoption was 
nob recognized by them, and it is a signifi¬ 
cant faot that the evidenoe whioh they did 
oall to negative the custom was, as pointed 
out by the learned Assistant Judge, nob 
entitled to any oredenoe whatever. Some 
of the witnesses had aotually attested the 
adoption deed. The minor of oourse was 
too young, when the suit was instituted, 
to know what was being done in his name, 
and there is little doubb bhab the defend¬ 
ant’s adoption was challenged owing to 
his own oonduob in dealing with the estate, 

I do not think, therefore, that it would be 
safe to say that the issue sent down by 
the High Court should be found in the 
affirmative, bub I thinkife maybe said bhab 
the evidenoe was sufficient as bebween 
the parbies to the suit and those olaiming 
through and under them to entitle the 
Court below bo dismiss the plaintiff’s suit. 

The appeal is dismissed with oosbs. 

Fawcett, J.—In Bhagvandas Tejmal v. 
Rajmal (1), it was laid down that, when, 
in the case of Jains, some ousbom different 
frcm the normal Hindu law and usage 
is alleged to exist, the burden of establi¬ 
shing its antiquity and invariability is 
placed on the party averring its existence, 
and ib should be proved by dear and 
unambiguous evidenoe above suspicion. 
This oase gave very little encouragement 
to the idea that Jains in this Presidency 
had any custom differing from ordinary 
Hindu law. But it was poinbed out by 
their Lordships of the Privy Counoil in 
Sheo Singh Rai v.Dakho 19 & 10) that the 
custom alleged in Bhagvandas Tejmal v. 
Rajmal (1) being a oustom entirely opposed 
to the spirit of Hindu law of adoption, 
would undoubtedly require strong evidenoe 
for its support, and that ib would be un¬ 
reasonable to exclude Jains from the 


ordinary liberty of proving special ouaboms. 
Aooordingly they held bhab the question 
whether among the sect of the Jains 
known as Saraogi Agarwalas a sonless - 
widow oould adopb without permission 
from her husband or ooneenfa of his 
kinsmen and whether she could adopb bhe 
daughter’s son was one whioh had been 
rightly held to be proved by the evidenoe 
given in that oase. Ib is now fully 
recognized bhatlamong the Jains adoption 
is a mere temporal orseoular arrangement 
and has no spiritual or religious objeob 
or significance ; and consequently several 
variations from the ordinary Hindu law 
have been judicially upheld as valid 
among them. In [Asharfi Kunwar v. Ruv 
Ohand (11) bhe Court in?its judgment says 


“In view of the faot that the Jains dissented 
from Hinduism more than two and a half centuries 
ago, (sic. should be “ 2^ millennia”) at a time- 
when, so far as the authorities go, no trace of the 
restriction of marriage existed in the matter of 
adoption, and seeing that in primitive times the 
praotice of adoption had no religious basis ; also 
in view of the faot, whioh is admitted, that the- 
praotioe of adoption amoDgst the Jains is neces¬ 
sarily unlike that observed amongst (he Brahmins 
and Vaishiyas, as we have already pointed out, it 
might be thought that the onus of proving the 
existenoo of a restriction upon adoption in the 
oase of the Jains suoh as prevails amongst Hindus 
proper lay u^on the party making this assertion." 



Suoh au assumption cannot of course, 
prevail in view of the ruling of the Privy 
Counoil that in the oase of Jains ib rests on 
the party alleging a custom or praotioe afe 
varianoe with that of orthodox Hindus bo. 
prove his allegation. But if the recogni¬ 
tion of bhe different sband-point that 
governs adoption in bhe oase of Jains from 
that applying in bhe oase of orthodox 
Hindus oannob go so far as is suggested in 
the passage I have just quoted, yet it’ 
seems to me that in this oase bhe Oourb may 
legitimately give due weight to the faot that 
the restriction against the adoption of 
orphans imposed by Hindu law would nob 
naturally operate in the oase of Jains. That- 
resbriobion follows from the rule of Hindu 
law that only a father or mother can give 
in adoption and that there must be a giving 
and taking of bhe adopted son. Bub as 
among the Jains adoption is purely a seoular 
insbitubion, the reason for suoh a restriction 
disappears : and the oeremony of giving 
and taking maybe dispensed with : Chimar* 


(9 & 10) (1878) 1 All. 688-6 I.A. 87-3 G,L,R. 
193-8 Bather 639-3 Bar. 807 (P.C), 


(11) (1908) 30 All. 197-1908 A,W.N. 79 — 6 k,Zn * 
J. 300. 
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Lai v. Bari Chand (6). We have the 
further fact that in the last mentioned case 
an adoption of orphans has been recognized 
as valid in the case of Agarwala Banias by 
the Chief Court of the Punjab and the 
Privy Council. As pointed out in the 
judgment of the lower Court, it is quite 
olear that the Agarwalas there referred to 
are Jains ; and suoh Agarwala Jains figure 
also in Sheo Singh Rai v. Dakho (10) and 
Asharfi Runway v. Rup Chand (11). 
Another case in whioh an orphan adoption 
has been judicially upheld is that of Manak 
Oha?id v. Munna Lai (12) wheretheparties 
were Jains of Delhi belonging to the Agar- 
walas sect, As remarked by the District 
Judge in the first judgment of the lower 
Court, it is not improbable that the 
Jains of Idar State, whence the parties in 
this suit oome, would follow the oustoms 
of Delhi rather than those obtaining in 
Southern India. Steele in his Law and 
Custom of Indian Castes, page 97, states 
that the Jains in the Southern Mahratta 
Country oame originally from near Delhi. 
These decisions therefore support the 
customs alleged in this oaBe. The Jains 
are a scattered community, and in Harnahh 
Pershad v.Mandil Dass (13), it was held 
that judicial decisions recognizing the 
existence of a disputed custom amongst the 
Jains of one place are very relevant as 
evidence of the existence of the same 
oustom among the Jains of another plaoe, 
unless of course it is shown that the 
oustoms are different. This applies with 
considerable foroe to the present case in 
view of the probability that the southern 
Mahratta Jains originally oame from the 
vicinity of the looality where the alleged 
custom has been held to exist. Also, so 
far as public polioy affeots the matter, 
there oan be no question that it favours 
the adoption of an orphan. 

In the oase before us the two lower 
Courts have held the alleged oustom per¬ 
mitting the adoption of orphans to be 
established as a valid one. The main 
question is whether there is sufficient 
ground for our interfering with this finding 
in Beoond appeal. The Privy Council have 
more than once held that, whether a 
oustom is proved, is mainly a question of 
fact. Cf- Muhammad Kamil v. Imtiaz 


(12) (1909) 96 P.R. 1909 = 212 P.L.R, 1910 = 4 
I.G. 844-168 P.W.R, 1909. 

(19) (1900) 27 Ga), 979. 


Fatima (14) and Rup Chand v. Jambu : 
Prasad (5). Accordingly in Kailash Chandra- 
Datta v. Padmakisore Roy (15) it was held : 
on a]review of all the authorities, that the 
question whether the faots found in any 
given instanoe prove the existence of the 
essential attributes of the custom or usage 
is a question of lawwhiohmight bediscuss- 
ed in seoond appeal, while the question 
whether suoh a state of faots has been proved 
by the evidenoe is merely a question of faofr. 

A case in whioh the same view was taken 
by this Court is that of Bai Shirnibai v„ 
Kharshedji (16). Therefore, in my opinion,, 
the only question we oan enter into in this 
appeal is whether the finding in favour of' 
the custom is based on legal and suffioien tr 
evidenoe. The legal attributes of a custom 
on whioh stress is laid in Bhagvandas v. 
Rajmal, (9) are antiquity and invariability; 
but the later of these has no application 
to the present oase. As is pointed out in 
the first judgment of the lower Court, Jains 
do not invariably adopt orphans, and there 
is no question of an invariable oustom 
suoh as, for instanoe, primogeniture. The 
learned Advocate General for the appellants 
has mainly attaoked the finding of the lower 
Courts on the grounds that the evidence is 
not sufficient to prove the antiquity of the 
alleged oustom. The oldest instance of 
adoption regarding whioh evidenoe has 
been given in this oase is one that took 
plaoe some thirty-five years ago, and it is 
contended that the instances were too 
recent to establish the alleged oustom. 
But in dealing with this question there 
are two oircumstanoes which must be 
given due weight. The first is that the 
Jains in the Bombay Presidency are a 
small community whose number has been 
decreasing of recent years. In the Census 
of India, 1911, Vol. VII, Part I, page 56, 
it is stated that the followers of Jainism 
showed a decrease in numbers of 20,000 in 
the deoade of 1891-1901 and this falling of 
has continued and appreciably increased so 
that they then numbered 44,000 less than 
in 1901, a decrement of 9 per cent. As 
already mentioned Jains are not obliged to 
adopt orphans, and therefore I agree with 
the learned District Judge in the Court 

below that it is unreasonable to expect 

* 

(14) (1909) 91 All. 567-4 I.O. 467 = 36 I.A. 210 
(P.O.) 

(16) (1918) 46 Cal. 286 = 21 O.W.N, 972 = 41 1.0, 
969-26 O.L.J. 613. 

(16) (1898) 22 Bom. 430. 
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numerous instances in support of the 
alleged oustom. Then we have the further 
fact that the olass of Jains to whioh the 
parties in this suit belong oonsists of petty 
traders or cultivators, who are generally 
illiterate. In the Census Reporb, bo whioh 
I have already referred, it is stated, at 
page 140. that the ratio of literate Jains 
in the Karnatak is only 188 males and 7 
females per thousand of each sex, and it is 
added that “ the Jains in the Karnabak are 
indistinguishable both in appearanoe and 
dress from the looal cultivators, and the 
comparatively low ratio of literaoy is due to 
raoial causes." It follows that they are not 
likely to keep reoords of family matters 
suoh as adoption in past generations; and 
in Asharfi Kunwar v. Rup Chand (11), the 
Court pointed out that it oould not expeob 
to find reoords of adoptions in the oase of 
Tains suoh as might be met with in 
the oase of land-owners. Therefore it is 
not surprising that the only evideno6 in 
support of the oustom adduced in the 
present oase consists of insbanoes that have 
oocurred within the present generation. 
Similarly in the oases of Alanohar Lai y. 
Banarsi Das (17) and Asharfi Kunwar v. 
Rup Chand (11), where the oustom of 
adoption of a married man was held 
established, the instances adduced do 
not appear from the judgment bo have 
gone baok beyond some thirty to 
thirty-five years. In Chiman Lai v. 
Hari Ohand (6), where the adopbion of 
the plaintiff who was an orphan and 
married was held valid, the evidenoe is 
stated in their Lordships judgment to be 
somewhat limited," Halsbury’s Laws of 
England VoJ. X, Article 442, at page 234 
says bhab as a general rule proof of bhe 
existence of the oustom, as far baok as living 
witaesses oan remember, is treated, in bhe 
absenoeof any sufficient rebutting evidenoe, 
as proving the existence of the oustom 
from time immemorial, and that evidence 
of the existence of the alleged custom for 
a period of twenty years may be sufficient 
to warrant a Court in finding as a faob the 
existence of the custom from time 
inmemorial. A similar rule was applied 
to Hindu usages by Gray, C. J. in a 
judgment delivered so long ago as 
1831, a quotation from whioh is given in 
Roy’s Customs and Customary Law, in 


117) (1907) 29 All, 495*1907 A.W.N, 121-4 
A.L.J. 407. 


British India at pages 27 and 28, and whioh 
is referred to in Ambalika Dasi v. Aparna 
Dasi (18). In that oase he held that it 
was sufficient in Caloubta to go back to 
1773, and that “ a usage for twenty years 
may raise a presumption, in the absence 
of direct evidenoe, of a usage existing 
beyond bhe period of legal memory." 
Aooordingly and in view of the strong 
antecedent probability in favour of the 
adoption of such a oustom by J ains for 
reasons already given, I think, a presump¬ 
tion arises in favour of the antiquity of a 
custom, of whioh instances extending over 
a period of some thirty years are forth¬ 
coming, I agree, therefore, with bhelearned 
Chief Justice in bolding that there is no 
sufficient ground for our differing from the 
view taken by bhe bwo lower Courts that 
the adopbion of the defendant was valid. 
In view, however, of the limited nature of 
the evidenoe adduced in the present case, 
I also agree that bhe issue whioh was framed 
in this Court’s interlocutory judgment of 
18bh November 1918, whioh is unneces¬ 
sarily wide for bhe purpose of deciding this 
oase, oannob be answered entirely in the 
affirmative. Bub as the evidence adduced 
in the present oase was sufficient as 
between the parties to the suit to entitle 
the Courts below to dismiss the plaintiff's 
suit, I oonour in dismissing bhe appeal 
with costs. 

Appeal dismissed, 

- ■ i_ _ - ---- 

(18) (1918) 45 0*1. 835-23 C.W.N. 160-47 I.O. 

402-29 O.L.J. 264. 
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Macleod, c.j., and Fawcett, j. 


Shivubai Rajaram Shete — Plaintiffs- 
Seoond Appellant 

v. 

Shiddheswar Martand Hedge—Defen¬ 
dant-Respondent. 


Second Appeal No. 160 of 1919, deoided 
on 7th October, 1920, from the deoision of 
the Pist. J., Sholapur, in Appeal No. S3 of 
1917. 

"Limitation Act, S. 22 —Redemption suif field 
in time--Other pr nous interested in equity of 
redemption map be impleaded after limitation— 
Suit should not be dismissed as lima barred. 

In a redemption suit filed within time if some 
persons interested in the equity of redemption, and 
so neoessary parties, are sought, to be impleaded 
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after the expiry of limitation* B. 22 does not 
warrant the dismissal of the suit as time-barred. 

The persona so sought to be impleaded are 
merely necessary for the reoord in order to satisfy 
the provisions of 0. 34, R. 1, It is within the 
discretion of the Court under O. I, R. 10, sub*rule 
(2) to make these parties oo-defendants, and then 
to oonBider after they have been made oo defen- 
danis what would be the legal result of euoh addi¬ 
tion. [P. 154, 0. 1,] 

Per Fawcett, J.—There is no provision in either 
Ihe Civil Procedure Code or the Indian Limitation 
Aot whioh says that a party oannot be added after 
his right of suit or liability to be sued (as the oase 
may be) is barred by the provisions of the Limita¬ 
tion Aot. 28 Bom. 11, Appl. [P. 154, 0. 2.] 

P. B . Shingne —for Appellant]. 

Jayakar t N. V. Gokhale and P. V. Kane — 
for Respondent}, No. 1. 

Macleod, C. J.: —The plaintiffs filed this 

suit for redemption and possession of the 
plaint property alleging that the mortgage- 
deed was passed by one Anna Dhondiba 
deceased to the grandfather of the 1st 
defendant on the 10th January, 1654. The 
period for the payment of the mortgage was 
two years, and the suit was filed on the 
fith of January, 1916, four days before the 
right to redeem was barred by the law of 
limitation. The heirs of Anna, the mort¬ 
gagor, appear in the pedigree at p. 6, and 
for the purposes of this seoond appeal it 
must be taken as proved that Limba and 
Sugandha, daughters of Renuka, are two 
of the heirs of Anna, and were, therefore, 
interested in the equity of redemption. 
They were not parties to the suib, and 
accordingly an issue was raised whether 
the plaintiffs were entitled bo maintain the 
suit without making Limba and Sugandha 
parties. That issue was found in the 
negative. The plaintiffs then presented an 
application under Order I, rule 10, asking 
the Court to make them oo-plaintiffs. The 
. learned Judge in the trial Court dismissed 
the application, and accordingly dismissed 
the suit. Undoubtedly the rights of Limba 
and Sugandha at the time this application 
was made to redeem the mortgaged property 
were barred. Bub the learned Judge does 
nob seem to have considered whether they 
could have been added as co-defendants. 
However, this point was considered in 
appeal, and apparently the learned District 
Judge considered that the plaintiffs made 
no application for their being brought on 
record, bub that they asked the Court to 
exercise its powers under Order 1, rule 10, 
and add Limba and Sugandha as party 
defendants. The learned Judge, therefore, 


considered the plaintiffs’ case from that 
point of view, and came to the conclusion 
that Limba and Sugandha could not be 
added as defendants under Order 1, rule 10, 
sub-rule (2) because the suib was barred 
bo far as they were concerned at the time 
the application for adding them was made, 
so they could not be added as parties 
having regard to section 22 of bhe Indian 
Limitation Aot. The learned Judge thought 
that the ruling in Guruvayyav. Dattatraya 
(1) was not applicable. It was perfectly 
clear that any one of several parties enti¬ 
tled bo the equity of redemption of mortga¬ 
ged property was entitled to file a suit to 
redeem, bub owing bo bhe provisions of 
Order XXXIV, rule 1, all other parties who 
were interested in the equity of redemption 
were necessary parties to the suit. There¬ 
fore the suit as framed was defective, and 
as long as Limba and Sugandha were not 
brought on bhe record, the plaintiffs’ suib 
was bound to fail. 

Then it was said that owing to the provi¬ 
sions of seotion 22 of the Indian Limita¬ 
tion Aot they could not be brought on the 
record as oo-defendants. All that seobion 
22 says is this : " When, after the insti¬ 
tution of a suib, a new plaintiff or defendant 
is substituted or added, the suit shall, as 
regards him, be deemed to have been 
instituted when he was so made a party.” 
We are entitled, therefore, to look to what 
would be the state of affairs after Limba 
and Sugandha had been brought on the 
record, apart from the Indian Limitation 
Act, if the plaintiffs are entitled to bring 
them there. If the plaintiff was seeking 
any relief against them dearly his claim to 
such relief would be barred. Bub it does 
nob follow in all oases where a party is 
added as defendant to the reoord after the 
period when the main relief olaimed by 
the plaintiff against the other defendants 
would be barred, that by adding that 
defendant the whole of bhe plaintiffs’ oiaim 
becomes barred by limitation. That point 
was considered in the oase I have already 
referred to, viz, t Guruvayya v. Dattatraya 
(1), and it was held there that: 

“ 8eotioo 22 (ol the Limitation Aot) does not in 
itself purport to determine direotly whether the 
joinder of the parties aftec the institution of a suit 
shall in all oases necessarily involve the bar of 
limitation, if the period presoribed for suoh a suit 
has then expired. Buoh a result must depend 
upon consideration of the question whether tha 

(1) (1904) 28 Bom. 11 = 6 Bom. L.R. 618. 
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joinder was neoeesary to enable the Court to award 
suoh relief as might be given in the suit as framed 
...If fresh parties are merely joined for the purpose 
of safeguarding the rights subsisting as between 
them and others olaiming generally in the same 
interest, the determination (by application of the 
provisions of section 22 of the Limitation Aot) of 
the date of institution of the suit as regards suoh 
freshly joined parties does not ordinarily aflaofc 
the original plaintiff to continue the suit, and 
would not therefore attraot the application of the 
general provisions ol the Limitation Aot,” 

No doubt bhe faotis in bhab case were 
entirely differenb from bhe facts in this 
case. The question is whether the principle 
laid down there oan be applied to this oase. 
We sfaarb with this faob bhab bhe plaintiffs’ 
right bo redeem against bhe heirB of the 
mortgagee was nob barred when they filed 
bhe suit. The suit was defective by reason 
that when they filed ib, they did nob make 
Limba and Sugandha parties. Bub must 
ib follow, if they are now pub on bhe reoord, 
that bhe plaintiffs’ olaim against bhe 
mortgagee’s heirs is barred owing bo the 
provisions of section 22 of the Limitation 
Aot ? I do nob think that will be the 
proper result bo follow,or bhab bhe plaintiff’s 
right, whioh he had when he filed this suit, 
should be lost by his omission bo make 
those persons parties. They are only 
necessary parties to save multiplicity of 
suits, and to prevent the mortgagee being 
subjected to euits being filed against him in 
succession by various parties entitled to 
the equity of redemption. Admittedly in 
this oase these persons oould nob file here¬ 
after a suit to redeem bhe mortgaged 
property if bhe plaintiffs’ suib failed, and, 
therefore, they are merely necessary for 
the reoord in order to satisfy bhe provi¬ 
sions of Order XXXIV, rule 1, and I do 
nob think it was ever intended that bhe 
plaintiffs in a oase like this were liable to 
lose their rights bo redeem beoause they had 
omitted to make a person party to bhe suib 
who ought bo have been made a party. I 
think ib was dearly within the discretion 
of the Court under Order I, rule 10, sub¬ 
rule (2) to make these parties oo-defend- 
ants, and then to oonsidor after they had 
been made co-defendants, whab would be the 
legal result of suoh addition, I think, 
therefore, that bhe oase musb go baok to 
the trial Oourb with a direobion that Limba 
and Sugandha should be plaoed on the 
reoord as oo-defendanbs, and that as they 
are purely formal parbies, (there being no 
relief claimed against them) and they are 
only on the reoord bo prevent the possibi¬ 


lity of any attempt being made by them. 
in bhe future bo redeem the mortgaged 
property, a deoree for redemption oan- 
safely be made in favour of bhe plaintiffs. 

As the plaintiffs have been in default: . 
there will be no oosbs in this Court or in 
bhe Court below. CosbB in bhe trial Court 
will be costs in the cause. 

Fawcett, J. :—The DiBtriob Judge con¬ 
siders in regard to the quesbion of join¬ 
ing these bwo persons under Order I, rule 
10, sub-rule (2), bhab bhe suit having been 
barred so far as they were concerned at 
bhe time the motion for adding them was 
made, they oould nob be added as parties, 
having regard to seotion 22 of the Indian 
Limitation Act. I enbirely disagree from 
this view of the law in a oase like the pre¬ 
sent. The plaintiffs’ suit falls under 
Article 148 of the Indian Limitation Aot. 

It was, so far as the provisions of Order 
I, rule 3, Civil Procedure Code, are con¬ 
cerned, properly constituted as filed. Plain- 
biff alone oould sue for redemption, and all' 
the defendants against whom the relief of 
redeeming and recovering possession was 
and oould be olaimed were aotually joined. 
Therefore the suib, whioh was brought 
wibhin the prescribed period of limitation, 
was not barred under seotion 3 of the 
Indian Limitation Act. This seotion 3 is 
the only operative enaotment whioh ren¬ 
ders ^obligatory on the Court to dismiss 
a Buib whioh is barred by limitation under 
the First Schedule. Seotion 22 merely 
says that, as regards these two persons, 
the suit shall be deemed to have been ins¬ 
tituted when they have been made parties. 
But that in noway affeots the present 
suit under seotion 3. No relief is olaimed 
by the plaintiff against these two persons, 
and bhe previous non-operation of section 3 
remains unaffected, beoause the suib is 
still one brought within the prescribed 
period of limitation. There is no provi¬ 
sion in either the Civil Procedure Code 
or the Indian Limitation Aot whioh says 
that a party oannot be added after his 
right of suit or liability to be sued (as 
bhe oase may be) is barred by the 
provisions of the Limitation Aot. Accor¬ 
dingly I think ib is absurd to hold 
bhab the plaintiffs’ right of redemption is 
enbirely lost beoause he has nob complied 
with the provisions of Order XXXIV, 
rule 1, That, in my opinion, would be' 
subordinating justioe to a technicality of pro¬ 
cedure. We have in Order I, rule 9, a oleat: 
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provision that no suit ehall be defeated by 
reason of non-joinder of parties, and 
therefore, if parties oan be added, they 
oertainly should be added in order to meet 
a valid objection to the suit on the ground 
of non-joinder of parties. 

One of the reasons why Limba and 
Sugandha, as heirs interested, in the equity 
of redemption, should be joined is no doubt 
in order to safeguard the interests of the 
mortgagee, against whom they might 
otherwise bring separate suits. But in 
the present case, as they have lost any 
suoh right to bring a suit against the 
mortgagee by limitation, this reason does 
not really operate. I venture to think that 
the main reason why they should be 
joined is that, under section 95 of the 
Transfer of Property Aot, the plaintiff 
could require them as co-heirs of the 
mortgagor to contribute towards the 
expenses inourred by him in obtaining 
possession of the land, and that they 
should therefore have an opportunity of 
being heard in regard to any aooount that 
iB drawn up for the purpose of passing a 
decree for redemption. Thus in Hall v. 
Reward (2) the executrix of a mortgagor 
sued for redemption, and although the 
heir-at-law of the mortgagor is ordinarily 
a neoessary party, yet as he was unknown, 
the Court allowed a deoree for redemption 
to issue, safeguarding at the same time the 
interests of the heir-at-law. In the judg¬ 
ments in that oase, it is said that the only 
argument in favour of the objection that 
was raised about want of parties was that 
the heir-at-law would not be bound by an 
account taken in his absence. This 
objection, however, was held not to be 
substantial enough to prevent the Court 
passing the deoree whioh it did. Therefore 
these two heirs are added mainly for safe¬ 
guarding therights subsisting between them 
and the plaintiff, and that being so the 
oase falls olearly within the principle laid 
down in Guruvayya Gouda v. Dattatraya 
Anant (1), whioh, I think, is obviously 
correct and should be followed in the pre¬ 
sent oase. It has been adopted in several 
oases by the other High Courts, and is 
praotioally approved of by the Privy Counoil 
in Kishan Prasad v. Har Narain Singh (3). 


(2) (1886) 92 Ch. D. 480 — 65 L.J.Oh. 604-64 L. 
T. 810-84 W.R. 671. 

<3) (1911) 33 All. 373-9 I.O. 789-38 I.A. 45 
(P.Oi) 


In Shahasaheb v. Sadashiv (4), it was held 
that the provisions of Order XXXIV, 
rule 1, were not of an imperative charac¬ 
ter. In this oase it is not neoessary 
to go so far as that, nor does seotion 99 
of the Civil Procedure Code come into play 
here, as it did there, in support of the 
view taken in that deoision. In the present 
oase there has been an application to add 
these two co-heirs as parties, and the 
application is one whioh, in my opinion, 
should have been assented to by the trial 
Court. I, therefore, concur in the order 
remanding the oase. 

Decree reversed ; case remanded . 

(4) (1919)43 Bom, 576-51 1,0. 333-21 Bom, 
L.R,369, 


A.I.R. 1921 Bombay 166. 

Shah and Kajiji, jj, 

Emperor —Applicant 

v. 

Haji Aboo —Accused-Opposite Party. 

Criminal Reference No. 9 of 1920, deci¬ 
ded on 5th May, 1920, made by the Dist. 
Mag., Thana. 

Bombay District Municipal Act {III of 1901), 
S, 143 (1 )—Section does not create any offence. 

No offence with reference to meat oan be com¬ 
mitted under 8. 142 (1). The power whioh the 
seotion gives to the Municipality is the power to 
destroy forthwith the unwholesome artiole. 
[P. 155, 0. 3.] 

K. N. Koyaji —for Complainant. 

D. G. Patwardhan —for Accused. 

Judgment:—In this case the aoouaed 
have been convicted under seotion 142 (1) 
of the Bombay Distriot Municipal Aot 
(Bombay Aot III of 1901) for selling at a 
beef stall meat unfit for human food. The 
Distriot Magistrate of Thana has made a 
reference to this Court against these 
convictions. 

No offenoe with reference to meat whioh 
is an artiole of a perishable nature could 
have been committed undersection 142 (1) 
and the conviobions are olearly wrong. The 
power whioh the seotion gives bo the 
Municipality is the power to destroy forth¬ 
with any artiole whioh is of a perishable 
nature, and whioh in its opinion is diseased, 
unsound, unwholesome or unfit for food, 
drink and medioine. The last paragraph 
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of sub-seotion (1) relates to any animal 
and any article whioh is not of a perish¬ 
able nature, and whioh under the next 
preceding paragraph can be taken before a 
Magistrate. Mr. Koyaji for the Munici¬ 
pality has not contested this position. 
But he has suggested in the argument 
before us that these oonviotions ought to be 
upheld on the ground that the faots whioh 
are alleged in the information disclose an 
offenoe under seotion 273 of the Indian 
Penal Code. It is clear that the oomplaint 
related to an offenoe under a special Aot, 
and not to an offenoe under seotion 273, 
and ?t would not be fair to allow the case 
at this stage to be treated as one relating 
to an offenoe under the Indian Penal Code. 
Further, having regard to the wording of 
the last paragraph, of the sub seotion, the 
Magistrate’s finding involves the result 
that the provisions of section 273, Indian 
Penal Code, do not apply to this oase. We, 
therefore, set aside the oonviotions and 
sentences, and direot the fine, if paid, to 
be refunded. 

Convictions and sentences set aside, 

A.I.B. 1981 Bombay 166. 

Maoleod, c.j. and Fawcett, j. 

Theresa —Defendant-Appellant 

v. 

Francis J, Misquita —Plaintiff-Respon¬ 
dent. 

First Appeal No. 218 of 1918, deoidedon 
5th Ootober, 1920, from the deoision of the 
Dist. J., Thana, inSuit No. 10 of 1915. 

Suction Ac* (1865), S, 60—2 nd rule—Extra 
words written by the signatory do not matter so 
long as they do not destroy the effect of signature 
—Affixing of thumb impression bofore Sub-Regis¬ 
trar may be due execution of a will, 

Provided the person who eigne in the preeenoe 
and by the direotion of the testator at suoh a 
plaoe that it will appear that it waa intended 
thereby to give effeot to the writing as a will, the 
provisions of the seotion are oomplied with, and 
it does cot matter whether thore are other words 
written by that person so long as those words do 
not destroy the efloot of the signature, so as to 
make it appear that the name of the person so 
Bigning is not to be taken as a signature intended 
to give effeot to the writing as a will, [P, 167. 
C. 1.] 

Per Fawcett, J ,—Where an illiterate testator 
admits exeoution of the will bofore a Sub-Registrar 
and affixes his thumb impression, there is proper 
exeoution of the will apart from the question 
whether there was suoh proper exeoution before. 
The attesting witness Bigning the endorsement of 


identity and the Sub-Registrar’s preparing the 
endorsement about the deoeased admitting the 
exeoution of the will may be taken to be attested* 
[P.il67, 0. 2.] 

D. R. Patwardhan for J. A, Valias and 
K, A . Padhye for Appellant. 

Jayakar and G. S. Mulgaokar —for 
Respondent. 

Macleod, C.J.:—This is an application 
for probate of the alleged will of one Pedru 
Pasool Misquita who died on the 6bh of 
August 1910 leaving a widow and an 
adopted son Franois. The will left the 
property, apart from legaoies, to Franois 
with a direotion to maintain the widow, 
and also a direotion that if she left off 
living with Franois she should get Rs, 200. 
It is admitted that the landed property 
belonging to the deoeased was transferred 
to Franois. Tbe widow continued to live 
with him for some years, while he managed 
the property of the deoeased. Then 
disputes arose amongst the family, and 
evidently suggestions were made that the 
will of Pasool shonld be disputed. As the 
learned Judge points out, Natal the sister 
of the deoeased and his nieoes thought that 
they were entitled to a share of the pro¬ 
perty ; one of them had even purported 
to sell her alleged share of the inherit¬ 
ance to a third party who had, on tbe 
strength of the sale, brought a suit 
against Franois. The result was, that 
although there was on necessity for 
Franois to apply for probate while thefami- 
ly was living in amity, when the suit was 
brought against him he had to prove the 
will. Accordingly he filed these proceedings 
for probate, when they were opposed by the 
widow and another relation of Pedru 
Pasool. The learned Judge found that the 
will had actually been exeoufced by the 
testator himself by making marks on the 
will, and directed probate to issue. 

That deoision has been appealed against, 
and we have to oon9ider whether tbe 
dooument before us has been executed 
according to the rules laid down by 
seotion 50 of the Indian Succession Aot. 
We cannot agree with the Distriot Judge 
that the marks on the will whioh purport 
to be the marks of the testator were 
aotually made by him. The marks 
appear altogether in seven places, and 
although the Vioar who wrote the name of 
the deoeased at the end of the will and 
various other plaoes said that the deoeased 
made all the marks, he had to admit in 
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cross-examination that he made two of the 
marks. Bub if the Vioar had written the 
words “mark of Pedru Pasool Misquita ” 
leaving a blank space for the mark, and 
the testator had made the mark, the 
appearanoe of the marks in the will 
would oerbainly have been different. They 
evidently were made by the person 
who wrote the words. The question 
arises, therefore, whether we can hold 
that as the will has nob been signed 
or marked by the testator, it has been 
signed by some other person in his 
presence and by his direction. I should 
be inolined to hold, provided the person 
who signs in the presenoe and by the 
direction of the testator at such a place 
that it will appear that it was intended 
thereby to give effect to the writing as a 
will, that the provisions of the seotion are 
complied with and it does not matter 
whether there are other words written by 
thab person so long as those words do not 
destroy the effect of the signature, so as to 
make it appear that the name of the person 
so signing is nob to be taken as a signature 
inbended to give effeob to the writing as a 
will. Here the Vioar has written his name 
and purports to explain the meaning of the 
mark which he said was made by the 
testator. Sotting aside that statement as 
nob being entirely oorreot, and admitting 
thab the Vicar himself made the mark, 
still there oan be no doubt that what he 
was doing was intended to take effeob as 
an execution of the will. 

Then the question arises whether he was 
aoting in the presenoe and under the direc¬ 
tions of the testator. The general effeob of 
the evidence makes it perfectly dear that 
this dooument was prepared on the 3rd, 
and that various persons assembled at the 
house of the testator, including the Vioar, 
the Khot’s Karkun and the Sub-Registrar, 
when the writing at the end of this docu¬ 
ment was made, as well as the writings at 
various other places in it, and also the 
writings at the end of the admission of 
signature for the purposes of registration. 
Oan it be suggested that all thab took 
place without the knowledge and without 
the superintendence of the testator ? Of 
course if he was unoonsoious, and all that 
was done while he was unoonsoious, then 
undoubtedly it could not be said thab this 
will was properly exeouted. It is not 
suggested that he was anything more than 
ill. The Vioar has said : 


“ I had affixed his signatures to the corrections 
and to the will and to the endorsement before the 
Sub-Registrar, I asked him before the Sub- 
Registrar whether I should affix his signatures, 
and be said yes. The marks of the oross were 
made by him. Bastiav Gabriel and Bastiav Sinav 
were present at the time and had attested at the 
instanoe of the deoeased. The Sub-Registrar then 
took down deceased’s admission of the will, I 
affixed his signatures to it at bis reguest, and the 
Sub-Registrar took his thumb-impression. He 
was in his senses at the time. He was in full 
possession of his senses till the next evening when 
I gave him last eaorament or extreme unotion.” 

Unfortunately the Sub-Registrar has 
died since Augusb 1910. Therefore his 
evidence is nob available. But there is 
the thumb-mark on the will to bear out 
the statements of the Vioar, and it seems 
bo me that we are entitled to hold that 
the will was properly exeouted if we come 
bo the oonolusion that the testator was 
oonsoious at that time, and assented to 
what was being done in his name. I 
think, therefore, the deoree of the Court 
below must be confirmed, although nob 
for the same reasons, and the appeal will 
be dismissed. As we have decided the 
oase on a different ground from that on 
which the learned Judge decided it, there 
will be no order as to costs. 

Fawcett J. :—I agree. I would add 
that, even supposing the signature of the 
Vioar in regard to the mark of the testator 
cannot be considered to be a signature by 
some other person in bbe presenoe of the 
testator and by his direction within the 
meaning of seotion 50 of the Indian 
Suooession Aot, yet the thumb-mark of 
the deceased, which there is evidence to 
show was made from the deoeased’s thumb 
in the presenoe of the Sub-Registrar and the 
attesting witness Bastiav Gabriel, who 
identified the deoeased, would con¬ 
stitute a proper execution. The thumb- 
mark would be a mark affixed by the 
testator to the will with the intention 
of signifying that it was his will, 
and that thumb-mark was made in the 
presenoe, at any rate, of one of the attest¬ 
ing witnesses Bastiav Gabriel, who admits 
that he signed the endorsement of the 

deoeased’s identity before the Sub-Registrar 
and who had, therefore, presumably seen 
the testator sign the will in this manner. 
Then also I think it is legitimate to treat 
the Sub-Registrar himBelf, who made the 
endorsement about the deoeased’s admit¬ 
ting thab the will was’his, as an attesting 
witness to the will, for he had not only 
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seen the testator affix his thumb-mark to 
it, but had also received from the testator 
a personal acknowledgment that the will 
was his. The endorsement on the will made 
by the Sub-Registrar and his oertifioate of 
registration are admissible for the purposes 
of proving that the dooument has been 
duly registered and that the facts mentioned 
in the endorsement haveooourred as there¬ 
in mentioned by virtue of the provisions 
of seobion 60 of the Indian Registration 
Act. 

Decree confirmed. 
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Maoleod, c.j. and Shah, j. 

Vithal Ramchandra Gulivadi -Plaintiff- 
Appellant 

v. 

Raghavendra Ramrao Baindur —Defen¬ 
dant-Respondent, 

First Appeal No. 195 of 1919, deoided on 
20th November, 1920, from the deoision of 
bhe Dist. J., Bijapur, in Civil Suit No. 3 of 
1918. 

Judicial OflUere Protection Act (XVIII of 1850), 
8. 1- Judge oojecting to conduct of pleader appear¬ 
ing for a party and asking him to apologise — 
Pleader refusing to do so—Judge issuing notice 
and an order containing strictures against the 
pleader and reporting to District Judge—Judge 
is prottcied under 8 . 1. 

A notice and an order containing libel were 
written by the defendant, a judicial offioer, and 
served on the plaintiff, a pleader owing to a 
difference of opinion whioh had arisen between 
the plaintiff and the defendant in the oonrse of a 
suit in whioh the plaintiff was aoting as a pleader 
in a suit, The defendant objected to the oonduot 
of the plaintiff aoting as suoh pleader and oalled 
upon him to apologise. The plaintiff did not 
apologise, and in oonsequenoe of his refusal the 
defendant addressed a further oommunioation to 
the District Judge. [P. 158, C. 3.] 

Held, that the Judge in dealing with the oonduot 
of the pleader was certainly aotiog in discharge 
of bis jadioial duty, and he was therefore protected 
from any liability to be sued in a Civil Court, 

P. 168 , 0. a.] 

Even if it were assumed that ho had exoeoded 
the limits of propriety to gratify his own spite, he 
was protected by the Aot, and the remedy.for the 
complainant would bo to report the matter to a 
higher authority. [P. 169, 0. 1.] 


Tyahji , G. P. Murdcshwar and F, R. 
Sirur—ior Appellant). 

S. S. Patkar —for Respondent!, 


Maoleod, O.J.:—This'is an'appeal from 
the deoision of the Distriot Judge of 
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Bijapur in a suit filed by the plaintiff, a 
pleader of Bagalkob, against Mr. Raghaven¬ 
dra Ramrao Baindur, an Additional Subor¬ 
dinate Judgeof Bagalkot, olaiming damages 
for libel contained in two documents 
(1) a notioe dated the 4th October, 1916, 
and (2) an order dated the ‘27th November, 
1916. The defendant pleaded bhab he 
was protected by Aot XVIII of 1850, in 
that the acts oomplained of were done by 
him in discharge of his judicial duty. Both 
the documents oomplained of were written 
by the defendant and served on bhe plain¬ 
tiff owing to an unfortunate difference of 
opinion whioh had arisen between the 
plaintiff and the defendant in the oourse 
of a suit in whioh bhe plaintiff was aoting 
as a pleader for one of the .parties. The 
defendant objeoted to the oonduot of bhe 
plaintiff aoting as such pleader and oalled 
upon him to apologise. The plaintiff did 
not apologise, and in oonsequenoe of his 
refusal bhe defendant addressed a further 
oommunioation to the Distriot Judge whioh 
is the subjeob-mabber of bhe other suit filed 
by the plaintiff againsb the defendant. It 
has been argued, as it was argued in the 
lower Court, that these written communi¬ 
cations made by the defendant to the 
plaintiff and to the Distriot Judge 
respectively were not made in the discharge 
of the defendant's jadioial duty. The 
argument seems to be that the duties of a 
Judge are of various kinds. He has to hear 
oases between contesting parties, and it is 
only when aoting in that way that he is 
aoting judicially, or aoting in disoharge of 
his judicial duties, but if he is considering 
the oonduot of the pleaders who appear 
before him, he is not aoting in disoharge of 
his judioial duty, and that, therefore, he is 
nob proteoted by Aot XVIII of 1850. Ido 
nob think that the Aot oan be read in bhab 
way. It seems to me beyond all doubt 
that the Judge in dealing with the oonduot 
of the pleader was certainly acting in 
disoharge of his judioial duty, and he is, 
therefore, proteoted from any liability to 
be sued in a Civil Court, lb may be that 
under the proteobion of the Aot the Judge 
may be so foolish or so rash as to exoeed 
the limits of propriety and gratify his own 
spite againsb bhe person involved. Bub ib 
is difficult to believe that any Judge would 
be guilty of suoh impropriety, and there 
is no reason whatever to believe bhab the 
defendant in this oase has been guilby of 
suoh an impropriety. Even if ib wera 
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, assumed that he had been, he is protected 
by the Aob, and the remedy for the 
complainant would be to report the mat¬ 
ter to a higher authority, I think, there¬ 
fore, the District Judge came to the right 
conclusion when he held that the defendant 
was protected by the Judioial Officers’ 
Protection Aot XVIII of 1850, and the 
appeal must be dismissed with costs. 

Suit No. 1 of 1918, in which Appeal 
No. 170 of 1919 was filed, was based on 
the report which was made by the defen¬ 
dant to the District Judge with regard to 
the plaintiff’s conduct. The suit was 
dismissed for the same reasons as the other 
suit was dismissed. It seems perfectly 
clear to me that it was rightly dismissed, 
as the defendant reporting the oonduot of 
the plaintiff to the Distriot Judge was 
acting in discharge of his judioial duty. 
That appeal, therefore, will also be 
dismissed with oosts. 

Shah, J.: —I agree. In both these oases 
the aots attributed to the defendant were 
done by him in the discharge of his judioial 
duty, and the defendant was acting judici¬ 
ally. I do nob feel any doubt whatever on 
•that point. That is a complete answer to 
the suits filed by plaintiff under Aot XVIII 
• of 1850. 

Appeals dismissed. 
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Macleod, c.j. and Shah, j. 


be a question of laot, but whether income aooru- 
iag outside British India oan be taxed as aooruing 
in British India beoause the oompany is registered 
in British India is a question of law and falls 
within the purview of B. 61 of the Indian Income 
Tax Aot, [P. 161, C. 1.] 

Thomas Strangman —for the Chief Reve¬ 
nue Authority. 

Inverarity , B.J. Desai, for Bhaishankar t 
Kanga and Girdharilal—tor Aurangabad 
Mills. 

Facts :—The assesses was a Company 
registered in Bombay, having its Board of 
Directors in Bombay where all the business 
of the Company was transacted other than 
the manufacturing part of the business 
whioh was oarried on outside British India. 
The questions referred were :— 

(1) Whether income oan be said to 
acorue and arise in British India within 
the meaning of S 3 (1) of the Income Tax 
Aot, 1918 (Act VII of 1918) if the seat of 
the management is in British India ? 

(2) Whether income oan be said to be 
received in British India within the 
meaning of the above section if it is 
finally accounted for in British India ? and 

(3) Whether, as regards points 1 and 2, 
it is not a question of faot to ascertain in 
what ciroumstanoes inoome oan be said to 
accrue or arise or be received in British 
India, and, as suoh. is a question the 
determination of whioh rests with the 
executive offioers concerned and does not 
fall within the purview of S. 51 of the 
Indian Inoome Tax Act (VII of 1918) ? 


In re The Aurangabad Mills , Ltd, 

In re The Indian Income Tax Act. 

Civil Reference No. 25 of 1920, deoided 
•$n9bh February, 1921, made by the Chief 
Revenue Authority, under S. 51 of the 
Indian Inoome Tax Aot, 1918. 

*Income Tax Act (1918), Sa, 3 (1) and 61— Manu¬ 
facture outside British India—Seat of management 
• in British India—Income finally accounted lor <n 
British India—Income not necessarily assessable 
— Question falls within 8- 61 —Income Tax Act, 
8. 61, 

Where a manufacture is oarried on outside 
British India, merely beoause the Oompany is 
registered,in British India andfthe s^at of manage¬ 
ment is in British India and the profits are 
finally aooounted for in British India, the inoome 
oannot be deemed to aoorue or arise or be reoeived 
in British India. Commissioner of Taxation v. 
■ Kirk, (1900) A. 0. 680, Dist. [P. 160, O. 2,] 

The question whether inoome oan be said to 
aoorue or arise in British India would ordinarily 


Macleod,C. J.: —This is a reference made 
by the Cbief Revenue Authority under the 
Inoome Tax Aob, Bombay, under S. 51 of 
the Indian Inoome Tax Aob (VII of 1918). 
The facts are that the Aurangabad Mills 
Limited, is a Oompany registered in 
Bombay, having its Board of Directors in 
Bombay, where all the business of the 
Company is transacted other than the 
manufacturing part of its business. That 
is carried on in the territory of His 
Exalted Highness the Nizam. 

The question whioh has arisen bebween 
the Company and the Inoome Tax 
Authorities is whether the profits of the 
Oompany whioh were made from the manu¬ 
facture carried on at Aurangabad oan be 
said to aoorue or arise'in British India on 
aooounb of the Head Office being in 
Bombay and beoause the directors control 
the business in Bombay. The important 
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seotion is seotion 3, aub-seobion 1, of the 
Aob (VII of 1918) : 

"Save aa hereinafter provided, this Act ghall 
apply to all income from whatever eouroe it is 
derived, if it aoorues or arises or is received in 
British India, or is, under the provisions of this 
Aot, deemed to aoorue or arise or to be reoeived in 
British India.” 

Ib is admitted that none of the provisions 
of the Aob whioh deal with the question 
whether inoome shall be deemed to aoorue 
or arise in British India apply to this oase. 
And ib is alsoadmitbedby bheCompany that 
they are bound bo pay inoome tax on the 
inoome whioh is reoeived in British India. 
This referenoe, therefore, applies to those 
profits whioh aoorue or arise from the 
manufacture oarried on ab Aurangabad 
and whioh are distributed outside British 
India. 

The Chief Revenue Authority is of opinion 
that these profits must be taxed beoause ib 
was expressly intended by the Legislature 
by the present Inoome Tax Aob to alter 
the law, and in effeob to tax the profits 
derived from a business oarried on oubside 
British India as if they had aoorued or 
arisen in Bribish India, wherever the 
business was controlled by a Company or 
an individual having a Head Office in 
British India. He relies upon the change 
made in seotion 17 (1) of Aot VII of 1918. 

“The principal officer of every Company shall 
prepare, and, on or before the fifteenth day of June 
in eaoh year, deliver or oau66 to be delivered to the 
Collector a return in the prescribed form and 
verified in the proscribed manner of the total 
inoome of the Company during the previous year.” 

Under seotion 11 of Aot II of 1886 the 
statement to be prepared by the prinoipal 
Offioer in British India of every Company 
was a statement of the net profits made in 
British India. Beoause the statement 
required bo be made under the 
present Aob is a statement of the total 
inoome of the Company instead of only 
the neb profits made in British India, it 
oannot be said that thereby a ohange was 
made with regard to the inoome which 
should be taxed, or that inoome whioh had 
previously been exempted from taxation 
should thereafter be taxed. Soobion 3 
whioh defines whab inoome shall be taxed 
re-enaobs the corresponding seotion of the 
Aot of 1886 and it had to be admitted by 
the learned Advooate General that unless 
he could show that these profits oould have 
been taxed under Aob II of 1886 they 
could nob now be taxed uuder Aob VII of 
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1918. Qe was, therefore, foroed to contend 
that the profits from the manufacture 
oarried on at Aurangabad must be held by 
the Court bo aoorue or arise in Bribish 
India beoause the affairs of the Company 
were directed from Bombay. No authorities - 
have been oited for the proposition that 
beoause the affairs of a Company are 
direoted from a partioular plaoe while the 
aotual business of the Company is oarried 
on in another, therefore the profits aoorue ■ 
or arise in the former plaoe. In the Com - 
missioner of Taxation v- Kirk (1), a ques¬ 
tion arose where the profits of a Company 
oould be said to have been " derived. ” I 
quote from the judgment at page 592 : 

" Their Lordships attach no special meaning 
to the word ' derived ' whioh they treat as synony¬ 
mous with arising or aaoruing. It appears to 
their Lordships that there are four processes in 
the earning or production of this inoome—(i) the 
extraction of the ore from the soil; (3) the con¬ 
version of the crude ore into a merchantable 
produot, whioh is a manufacturing prooess; (8) the 
sale of .the merchantable produot ; the receipt ot 
the moneys arising from the sale. All these pro¬ 
cesses are necessary stages whioh terminate in 
money, and the inoome is the money resulting leas 
the expenses attendant on all the stages* The first 
prooess seems to their Lordships olearly within 
sub-seotion 3, and the Beoond or manufacturing 
prooess, if not within the meaning of ' trade ' in 
sub seotion 1, is oertainly inoluded in the words 
1 any other souroe whatever ’ in sub-ieotion 4. Bo 
far as relates to these two processes therefore, their 
Lordships think that the inoome was earned as 
arising and aooruing in New South Wales.” 

There might have been some doubt in 
that oase whether the profits were not 
derived at a plaoe where the third and 
fourbh prooesses were oarried oub. That 
question would nob arise in this oase 
beoause ail the four prooesses are oarried 
out in the territories of His Exalted High¬ 
ness the Nizam. Therefore ib seems to me 
clear that the profits of this Company arise 
or aoorue in the territory of His Exalted 
Highness the Nizam outside Bribish 
India and oannob be said to aoorue 
or arise in British India beoause 
it happens that the Board of Direotors 
manage the business from Bombay. It does 
not appear bo me to make muoh difference 
of what nature their oonbrol is over the 
management of the Mills ab Aurangabad, 
whether the Manager there has in effeob 
supreme oontrol over the purohase of cotton 
and the sale of oloth, or whether he has 
to submib bo the directions of the Board in 
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Bombay. From the reoord of this case it 
appears that though the Direotors in 
Bombay can be said to oontrol the busi¬ 
ness still they have by Power of Attorney 
constituted their Manager at Aurangabad 
the principal authority foroarrying on the 
business. In my opinion no change 
whatever has been made in the law by Act 
VII of 1918 with regard to the inoome 
whioh oan be assessed for taxation. It 
has never been suggested before this Aot 
was passed that these profits could have 
been taxed under Aot II of 1886 and if it 
had been intended by the Legislature that 
the profits of Companies like the petition¬ 
ing Company which are certainly derived 
outside British India should now be taxed, 
special provision would have been made 
in the Aot VII of 1918. Undoubtedly if 
the English law had applied to this case 
the profits could have been taxed. But 
under the English law, the test is, where 
does the Company carry on business, and 
nob, where are the profits derived. And 
tha Chief Revenue Authority has erred in 
thinking that the English oases he has 
oitad are applicable to this case, for in 
England a Company is said to oarry on 
its business where it has its registered 
offioe irrespective of where its profits are 
derived. I would answer the first and the 
Beoond questions in the negative. 

In answer to the third quesbion I would 
say that the question whether inoome oan 
be said to accrue or arise in British 
India would ordinarily be a question of 
faob, bub whether inoome accruing 
outside British India oan be taxed as 
aaoruing in British India beoause the 
Company is registered in British India is 
a question of law and oertainly falls within 
the purview of section 51 of the Indian 
Inoome Tax Aot. 

The assessee is entitled to his costs of 
the reference. 

As regards the question of oosts there 
are no rules whioh lay down whether a 
reference under the Indian Income Tax 
Act should be treated as being heard on 

Ap P®! la ‘a Side or on the Original 
^iae. ibis reference is made to the High 
Court at the instanoe of the Chief 
Revenue Authority of Bombay within the 
local limits of the original jurisdiction of 
the Court and I think therefore the proper 
order is that the oosts should be taxed as 
od the Original Side. 

Shah, J.:—I agree. I desire to add a 
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word with reference to the argument, whioh 
has been stated in the reference by the 
Chief Revenue Authority but which has 
not been pressed before us, that the profits 
whioh have arisen or accrued ab Auranga¬ 
bad must be taken to have been reoeivad 
in British India in virtue of the entries 
having been made in respect of suoh profits 
in the aooounts of the Company kept in 
British India. It is dear that the mere 
fact of the entries being made for the pur¬ 
pose of proper account keeping would not 
entitle the Collector bo treat the profits as 
having been received in British India wibh- 
in the meaning of seotion 3 (1) of the Aot. 

As regards oosbs, I feel dear that the 

assessee should be allowed his oosbs ; and 

in the absence of any rules as to the scale 

of oosts applicable to suoh references, I 

agree that under the circumstances the 

costs may be allowed as on the Original 
Side. 

Reference answered t 
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MaOLEOD, C,J. AND HEATON, J. 

Gordhandas Vithaldas— Defendant- An 

pellant 


Mohanlal Maneklal Doshi and another _ 

Plaintiffs-Respondents. 

Second Appeals No. 249 and 250 of 1919 
decided on llbh March, 1920, from the 
decision of the Dist. J„ Ahmednagar. 

Transfer of Property Act, 8. 40 -Restrictive 
cevenant not creating any interest in property 

e ! iforce , d against purchaser without 
notice Registration is not necessarily notice — 
2 ransfer of Property A:t, 8. 3. 

A mere restrictive oovenant by whioh the owner 
° an ,m moveable property restricts the ordinary 
user of the property does not bind a purchaser 

r U i?v 68 no?io e aB n °‘ i09 ‘ R3gistrati0Q ^ofne™ 
rily notice, even oonstruotively; unlee S the 

purchaser would have fouod the agr^ementm the 

register when he went to inspect, the register as a 

prudent purchaser. it o.nnot be ’saM thfi he had 

oonstruotive notice, [p, 162, Q. 1,] 

G t N. Thakor —for Appellant. 

■® r * "P* Divztia —for Respondents, 

Maeleod, C. J.: —The plaintiff sued to 
obtain^oerbain reliefs by way of injunction 
against the defendants. He had obtained 
a decree in the trial Oourb whioh was up¬ 
held in first appeal. The defendants now 
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appeal fco this Court, and the real question 
is whether they had notioe of the agree¬ 
ment whioh was made between the plaintiff 
and their vendor. It seems to have been 
assumed by both the lower Courts that 
beoause thab document was registered, 
therefore the defendants must have had 
notioe of it. It has nob been argued, and I do 
nob think it oan be argued, that bhe agree¬ 
ment oreates an interest in the defendants* 
property in favour of the plaintiff or an 
easement therein. It is merely a restric¬ 
tive oovenanb by whioh the defendants 
vendor restricted bhe ordinary user of his 
property. Such a covenant would not run 
with bheland, and would not be binding on 
the purchaser unless he had notioe. The 
question of faob whether the defendants 
could have had notioe of this particular 
agreement if they had inspected the register 
in the ordinary course has not been gone 
into in the trial Court. No oral evidence 
was led. The defendants admitted 
execution of the document by their vendor, 
and the Judge seems to have come 
to the conclusion from this bhab the 
defendant had knowledge of the agreement 
when he bought the property. But unless 
bhe defendant would have found this 
agreement in the register when he went 
to inspeob the register, as be ought to 
have done as a prudent purchaser, it 
cannot be said that he had oonstruotive 
notioe. If bhe property to whioh this 
agreement refers is in the index of the 
register, so that on the defendant 
inspecting the index he would have found 
ib, then it oan be said thab the defendant 
had oonstruotive notioe of it. That is a 
question whioh oan only be deoided by 
baking evidence as to the stateoftho register, 
and where this agreement was entered 
into, Therefore bhe following issues must 
go back bo bhe trial Court: —(I) Whether 
the defendant had aotual notice of the 
agreement in suib ? (2) Whether he had 

oonsbruobive notice, that is to say, if he had 
inspected the register in the ordinary way 
as a prudent purchaser,would he have found 
fchis agreement? Findings bo boroturned in 
four mouths after bhe record reaches the 
trial Court. As the plaintiff has beeu in 
fault, he must pay the oosts in this Court 
and the Court below. The oosts in the trial 
(Oourb will be costs in the cause, Same 
order in seoond appeal No. 250 of 1919. 

Heaton, J.: —I agree. There seems to 
be a good deal of misapprehension about 


registration and its effect as notioe- Regis* 
tration does nob necessarily give notioe to 
anybody of anything. But if a registered 
document is so indexed that an enquirer 
anxious to ascertain whether there are 
documents relating bo a property whioh he 
proposes, for instance, to buy, oan find 
from the index documents relating to that 
property, then it will be held that he has 
notice of those documents ; beoause if he 
made the enquiry, whioh as a prudent man 
he ought to make, then they would come to 
his notioe. The particular dooument we 
are concerned with was not a transfer of 
any property, but an agreement. Ib is an 
agreement entered into by two persons, bhe 
vendor to the defendant and the plaintiff, 
and it relates to two properties, bhe property 
belonging to the defendants' vendor and 
the property belonging to the plaintiff. 
How it is indexed in faob we do nob know. 
The matter has never been inquired into. 
Ib is quite possible it might be indexed in 
various ways. It might be indexed under 
the names of the contracting parties. 
That would not give notice for the purpose 
of this oase. It might be indexed by a 
referenoe to the property belonging to the 
plaintiff &Dd that again would nob be 
notioe for the purpose of this case. But 
if it is indexed in relation to the defend¬ 
ants’ property then no doubt ib would 
be notioe. 

Issues sent down. 


A.I.R. 1921 Bombay 162, 

Shah and Kajiji, j j . 

Emperor —Applicant 

v. 

Ram Gopal Rtipji —Accused-Opposite 
Party, 

Criminal Revision No. 39 of 1920, 
deoided on 22nd April, 1920, from an order 
of the Ag, 4th Prosy. Mag,, Bombay, 

Bombay ftent (TPar Reit'iclion) Act (II of 
1918), S. 7 (1)— -Extra s um charged for el#cfrie 
light—Sum not taken into account in fixing 
standard rei.t —No offence is committed. 

The supplying of electric lights on the passages 
ot the building of whioh the premises in question 
form part is a matter of arrangement cr contract 
betweeD tho tenant and the landlord. Anything 
charged for il does not neo^searily form a part of 
thereat, and whore there is nothing to show that 
it did form part of tho standard rout, its oollecticn 
is not an oflence. [P, 163, 0. 3.] 

S. A. Shatc-lor Accused. 
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Shah, J. ; — The petitioner in this oase 
was charged with having committed an 
offence punishable under seotion 7, sub¬ 
section (1), of the Bombay Rant (War 
Restrictions No. 2) Act, 1918, by charging 
Rs. 13-7-2 on account ot rant for October 
1919, whereas according to the standard 
rent fixed under the Act in June 1919, he 
was entitled to charge R 3 . 13-3-2 as rent. 
The bill showed that he charged Rg. 13-3-2 
for the rent and four anna3 extra for the 
aleotrio light which was supplied on the 
passages in the building of which the 
premises in qusstion formed a part. The 
learned Magistrate, who tried the case, 
came to the conclusion that in fixing the 
standard rent the Controller mu 3 t have 
taken into account the charges for the 
electric light thus supplied and that by 
charging four annas more for the light he 
indirectly received on account of rent four 
annas more than the standard rent which 
he was allowed to recover and by doing so 
he committed an offence punishable under 
seotion 7 (1) of that Act. 

In coming to this conclusion the learned 
Magistrate seems to have ignored 
the letter (Ex. 1) which the present 
petitioner wrote to the Deputy Rent 
Controller on the 15th of July, 19 L9, i n 
whioh be pointed out that the rent fixed 
by him did not include the charge for 
aleotrio lighting and that he should be 
allowed to recover in all from his various 
tenants Rs. 8 in addition to the rent fixed 
or permitted to stop the lighting. The 
reply to that letter was that the Controller 
had no power to determine the charges for 
aleotrio lights and could not therefore issue 
orders on the subject. In spite of this 
the petitioner was prosecuted for having 
charged rent in excess of the standard rent 
fixed and the Magistrate presumed that the 
Controller must have taken the fact of 
electric light being supplied to the tenants 
onthe passage of the premises into con¬ 
sideration in fixing the standard rent. I 
do not think that in face of the reply of the 
Deputy Rent Controller suoh a presump¬ 
tion could be made. But apart from the pre- 
sumption itis clear from the definition of the 
standard rent given in the principal Act 
(Bombay Act II of 1918) that the standard 

r _ . r ® Iatj, °Q to any premises the 

rent at which the premises were let on the 

1st day of January, 191 6| with the addition 

rLfc°fi^ ?0D fc u ° f 8a ° h ranb ‘ Th9 ^andard 

Qnb the present case is exactly the 


sum of Rs. 12 whioh was the rent at whioh 
the premises in question were l 0 fe 0 n the 
1 st day of January, 1916 with the 10 n 0r 

cent ailed thereto. Itis clear that the 

UontroIIar fixed the rent according to the 
detmition in the presenb oase at Rg 13-3 2 
Tne supplying of the electric light on the ’ 
passages of the building of which the pre¬ 
mises in question form part is a matter of 
arrangement or contract bebwaen the 
tenant and the landlord, lb does not 
necessarily form a part of the rent, and in 

\ ° a " bbera i3 no!ib5Q e to show 
that it did foren part of the standard rent. 

oe electrio light on the passages oame to 

be supplied after January. 1916. and the 

petitioner had commenced to oharge 

-^ 3 . 11 as rent instead of R 3 . 12 

" a6 . ,: ' t t he . 8i>an<3ar3 rant was fixed'. 
■Bub boat ciroumsbanoa doas nob albar bha 
maaomg of “ standard rent ”, nor doas ib 
mdioaie bhab bba Coabroller oould have 
included bha charges for elaotrio light in the 
standard rent, The sum whioh the pre- 
sent pabitionar is said bo have oharged in 
this ease represents a fair amount for tha 
light supplied, Whathar the Aob is efifeo- 
tiva to prevent any profiteering by the land¬ 
lord in respeot of tha supply of etaotria lights 
is a question, upon whioh it is not necessary 
for me to express any opinion in this case, 
tfut, having regard to the proved facts in 
this oase, it is quite olear'bhab the petitioner 
has nob received anybhing'as ren b in exoess 
of the standard rent and that tha sum of 
four annas charged =for the supply of . 
elaotrio hght has nothing to do with the 
standard rant, He has, therefore, com- 
mibbed no offenoe whatever, 

I would, therefore, set aside the oonvio- 
tnon and sentence and direct the fine if 
paid; to be refunded. ’ 

J - 1 ®® r08 - 1 think tha learned 
Magistrate was olearly in error when he 

aayem his judgment that the Deputy 

Controller of Rents inoreased and decided 
the standard rent to be Rs. 13-3-2 when 
the rent of the premises in question before 
the 1st of January, 1916, was Rs. 12. He 
is clearly in error, beoause the Controller 
never took into account the oharge made 
for tha supply of electric light, for on 
calculation it is olear that R 3 . 1-3-2 is 
exactly 10 per oant. overRs. 12 , when onr 
attention is drawn to Ex. 1 , viz., the 

10 j r u°^ an( ^ 0r d to toe Deputy Controller 
and the reply on its reverse whioh olearlv 

show that ha never took into aooaqnt tha 
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supply of eleofcrio light to the premises. On 
that how oan the learned.Magistrate say that 
the Deputy Controller took into account, 
when he increased the rent to Rs. 13-3-2, 
the supply of eleotrio light, and I think it 
cannot be said that under section 7 of the 
seoond Act the landlord is indirectly trying 
to recover more rent, because the rent reco¬ 
vered is Rs. 13-3-2 which has been fixed 
by the Deputy Controller, and, speakiDg 
for myself, J should oertainly say that he 
would be trying to recover indirectly more 
rent if he oharged by way of eleotrio light 
or under any other heading in his rent-bill 
a sum which would be by far in exoess of 
the aotual cost, viz., for light if he oharged 
anything like Rs. 10, 12 from each tenant. 
Then perhaps it may be argued that the 
landlord is indirectly trying toreoover more 
rent than that fixed by the Deputy Con¬ 
troller. In this case nothing of that kind 
has been done. He charges only Rs. 8 in 
all. Ordinarily, if one can take judicial 
notioe, the cost of supplying eleotrio light 
comes to Rs. 5 at least. Rs. 5 is the mini¬ 
mum charge and in the oharges the land¬ 
lord oharges in all Rs. 8, One cannot 
therefore, say that under seotion 7 be was 
indirectly trying to recover more rent than 
was allowed by the Aot. The oonviotion 
is bad and must be set aside and the fine 
refunded. 

Rule made absolute. 


* A.I.R. 1921 Bombay 164, 

Shah and Hayward, jj. 

K. R. Chitguppi and Co. —Plaintiffs- 
Appellants 

v. 

Vinayak Kashinath Khadilkar —Defen¬ 
dant No. 2-Respondent. 

Second Appeal No. 4GS of 1919, deoided 
on 9th March, 1920, from the deoision of 
the Dist. J., Dharwar, 

* Contract Act, S. 138— Svb agency— Change in 
terms as to remuneration of sub agent in tartafton 
of co>>t r act —General letter of indemnity bp surety 
waiving his rights, does not prechide the appli¬ 
cation of 8. 183. 

Where icctend of 7 S per cent, commission on 
the price ol the gcc-an sold and the effioe expenses 
as originally arranged a eub agent was to got a 
ccmmimcn of 22 per cent., inclusive ol all office 
expenses. [P. 105, C. 1] 

Held, that there was avariaticn of the ccntraot 
with the eub-sgent (prinoipal-debtor), 

Held, further that the sub agent’s eurety who 


had given a letter ot indemnity by whioh infer 
alia be “ expressly waived all or any of the 
rights as surety (legal, equitable, statutory or 
otherwise) whioh may at any time be inconsistent 
herewith and whioh he might be otherwiee 
entitled to olaim and enforce”, waa nevertheless 
freed from his liability from future transactions, 
as per S. 133. [P. 165, Gs. 1 and 2 ] 

Held, further that consent by the surety to the 
variation necessarily implies that the surety has 
knowledge of the nature of the variation. [P.165, 

C. 2.] 

R. A. Jahagirdar —for Appellant. 

D, R, Patioardhan —for Respondent, 

Shah, J.: —The plaintiffs in this oase 
sued defendant No. 1, the principal debtor, 
on the oontraot of sub-ageDoy, for the prioe 
of goods supplied to him and for accounts, 
and defendant No. 2 upon his contract) of 
indemnity and guarantee. The defenoe of 
defendant) No. 2, with whioh we are concern¬ 
ed in this appeal, was that: in consequenoe 
of a subsequent variation in the ooDfcraob 
between the plaintiffs and defendant No. 1 
he was absolved from all liability in respect 
of the oontraot subsequent to the variation. 

The lower Courts have disallowed the 
plaintiff's olaim as against defendant No. 2; 
and in the presont appeal, whioh is against 
defendant No. 2, the question is whether 
the lower appellate Court is right in ita 
oonolusion as to the liability of defendant 
No. 2. The oontraot in question between 
the plaintiffs and defendant No. 1 was 
entered into on the 1st of October, 1909, 
Broadly speaking the contract was for the 
sale of oertain goods by the sub-agent in 
the Disbriot of Poona on commission at the 
rate of 7 j per oenb. on the price of the 
goods sold, and in addition the sub-agent 
was to get all the office expenses. On the 
same day defendant No. 2 wrote a letter 
to the plaintiffs in whioh the terms of the 
oontraot of indemnity and guarantee were 
sot forth. He undertook to indemnify the 
firm against all losses, damages and ex¬ 
penses whatsoever the plaintiffs might 
suffer by reason or in consequence of any 
default on the part of the sub-agent. It 
was also agreed that the plaintiffs were at 
liberty at any time or times at their 
absolute discretion and without giving him 
any notioe to refuse further credit or supply 
of goods to the sub-agent and to grant to 
tho sub-agent any time or other indulgenoa 
and to compound with him or to show 
him any forbearance in respeob of any 
failure or neglect on his parb to perform 
his services and duties to their firm or to 
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aooounfc for fche moneys, goods and property 
of their firm, and to treat the defendant 
No. 2, in all respects as though be and the 
sub-agent were jointly liable with him as a 
debtor to the plaintiffs. It was further 
agreed that no change whatever in the 
constitution of the plaintiffs’ firm or in the 
constitution of the firm of the sub-agent 
should affeob, impair, curtail, diminish or 
discharge his liability. Defendant No. 2 
1 expressly waived all or any of the rights 
as surety (legal, equitable, statutory or 
otherwise) which may at any time be 
inconsistent herewith and which he might 
be otherwise entitled to claim and enforce.” 
Lastly he agreed that “ the guarantee shall 
nob be revocable by him at any time, but 
shall oonbinue during the employment of 
the sub-agent. ” Subsequently the terms 
of the aub-agenoy were varied in June 1910 
without the knowledge or consent of the 
defendant No. 2. The variation was that 
the sub-agent was to receive commission 
at the rate of 22 per cent, inclusive of all 
office expenses. 

The question is whether the variation 
has the effect of discharging the surety 
from all subsequent liability. It depends 
upon the construction of the letter. It 
seems to me that there is no express provi¬ 
sion in the letter that fche surety will not 
be entitled to olaim fche benefit of fche legal 
oonsequenoes of any variation in fche terms 
of fche contract of sub-agenoy. It is argued 
that defendant No. 2 consented to fche 
variation in anticipation without know¬ 
ing fche nature of the variation. It seems 
to me that it would not be such 
consent to the variation as is con¬ 
templated by seofcion 133. It has been 
urged on behalf of fche plaintiffs that as 
seofcion 133 enables fche surety to consent 
to the variation, there is nothing wrong 
or objeotionable in fche surety giving 
suoh consent in anticipation. In fche pre¬ 
sent case it is an admitted fact that there 
was a variation of one of fche principal 
terms in fche contract on fche 1st of June, 
1910, The variation was that instead of 
' - P 0r °eat. commission on the price of 
fche goods sold and fche offioe expenses the 
sub-agent was to get a commission of 
22 per cent, inclusive of all offioe expenses. 
It is urged fchab this really is nob a variation. 
But I feel quite clear fchab it is a variation 
m the terms of the original conbraot and 
certainly not an insignificant variation by 
; any means. As to whether this variation 


would be beneficial to fche surety or not is 
a question with which we are not oonoerned. 
Under section 133 of fche Indian Contract 
Act the variation involves fche result that 
the surety is discharged as to transactions 
subsequent to the variation. I do nob 
think that fche general clause in fche letter 
of indemnity under which he waived all 
rights under fche statutes oan be read as 
implying any consent to fche variation 
within fche meaning of seofcion 133 or as 
entitling fcho plaintiffs to enforoe fche liabi¬ 
lity against fche surety even though, accord¬ 
ing to law, he is discharged from suoh 
liability. The discharge from liability ts 
an incident of the variation, and I do nob 
see how any suoh general agreement could 
be interpreted as amounting to that specific 
consent to fche variation contemplated by 
section 133. Suoh a consent necessarily 
implies that the surety has knowledge of 
fche nature of fche variation. It is not 
suggested in fche present case that the 
defendant No. 2 had any such knowledge 
or that he consented bo fche variation. I 
do not say that a surety oan never antici¬ 
pate the nature of a future variation and 
give his oonsenb in anticipation of suoh 
variation. Bub it 86ems to me that in the 
present case there is neither a general nor 
a specifio consent to fche variation in fche 
terms of fche sub-agency. I am therefore 
of opinion that fche lower appellate Court 
was right in holding fchab in virtue of fche 
provisions of section 133 fche defendant 
No. 2 was absolved from liability. 

It is urged, however, that the defendant 
No. 2 would still be liable in respect of the 
transactions prior to the date of the varia¬ 
tion. No point as to the short period 
between the 1st October and fche 1st of 
June, when fche variation was effeofced, was 
made in fche lower appellate Court. The 
substantial period with which we are con¬ 
cerned in this suit is fche period subsequent 
to fche variation ; and in respect of fche lia¬ 
bility of defendant No. 1 for fche goods sup¬ 
plied in that period the defendants No. 2 is 
nob responsible as a surety. It is nob 
necessary to remand fche case now for a 
finding as to whether there is any liability of 
defendant No. 2 in respeofc of the goods 
supplied from the Isb of October, 1909 bo 
fche 1st of June, 1910, having regard to the 
state of fche accounts between the plaintiffs 
and the defendant No. 1, If there was 
any substance in this contention, I feel 
sure that it would have been raised in the 
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lower appellate Court at the proper time. 
Bub the omission to raise that point indi¬ 
cates in my opinion that there is no 
substance in it ; and no attempt is made 
to show that any appreciable part of the 
liability of defendant No. 1 determined by 
the trial Court relates to transactions prior 
to the variation. It is nob necessary dow 
to prolong this litigation by remand on 
such a point, as was nob made in the lower 
appellate Court, and as is nob shown to 
be substantial. 

I would, therefore, dismiss the appeal 
aDd confirm the deoree of the lower appel¬ 
late Court with coats. 

Hayward, J.:—I conour. A contract 
of continuing guarantee was in my opinion 
clearly constituted by the letter between 
the parties. A commission of 7i per oent. 
and a payment of offioe expenses was one 
of the conditions of the oontraot with the 
principal and a commission of 22 per oent. 
withoub payment of offioe expenses was 
the condition subsequently introduced. 
The Courts do nob consider how far modifi¬ 
cation is material, but leave it for the 
surety to judge the importance of any 
variation. If his consent is not obtained 
to such modification as this, which is 
obviously a variation, he is discharged 
from his suretyship by seotion 133 of the 
Indian Conbracb Aob. But it has been 
argued that there is a saving provision to 
the etfeot that nothing herein contained 
shall afleot any incident of any oontraot 
nob inconsistent with the provisions of 
this Aob in seotion 1 of the Indian Contreot 
Act and that it has been provided in the 
letter that any rights of a surety incon¬ 
sistent therewith should be waived and 
that full liberty has been given by the 
letter to introduce variations notwith¬ 
standing seotion 133 of the Indian Contract 
Aob. It seems to me impossible to hold 

that these provisions of the letter were not 

• 

in express terms inconsistent with the 
provisions of the Coutraot Aob. Wherever 
it has been intended that independent 
provisions should be permitted, it has 
always been expressly provided for such 
provisions by the introduction of the 
phrase in the absence of any oontraot 
to the contrary” whioh occur in section 146 
and a number of other seotions of the 
Indian Contracb Aot. 

I conour, therefore, that this appeal 
oughb to be dismissed with oosts. 

Appeal disynissed. 


A.I.R. 1921 Bombay 166. 

Shah and Crump, jj. 


Emperor —Applicant 

v. 

Alibhai Abdul —Accused-Opposite Parby 9 

Criminal Reference No. 39 of 1920i 
decided on 17th July, 1920, made by the 
Disb. Mag., Kaira. 


Criminal P . C ., S . 345 — Several accused— 
Composition with only one is legal —Case can 
proceed against the others. 

Where there are several aoouped, the composition 
does not necessarily have the effect of »o acquittal 
in the oaee of the other.aocused. [P. 167, C. 1.] 

S. S. Patkar —for the Crown. 


Crump, J. :—This i3 a reference from 
the District Magistrate of Kaira recom¬ 
mending this Court to set aside an order 
passed under seotion 250 of the Code of 
Criminal Procedure direobing compen¬ 
sation of Rs. 30 to be paid to aooused No. 1 
in the case on the ground that the com¬ 
plaint was frivolous and vexatious. It 
appears that the oomplainb in this ease 
was originally lodged against three persons, 
Prooess was issued against two of them 
and as regards aooused No. 2 the com¬ 
plainant presented an application for 
compromise and an order was mado 
acquitting that accused under seotion 345 
of the Code of Criminal Procedure. The 
ease proceeded against aooused No. 1 
alone with the result that has already 
been stated. 

The Distriob Magistrate bases his re¬ 
commendation upon the ground that where 
there are more than one person againsb 
whom a oomplainb has been made, the 
offence cannot bo compounded as regards 
one such person only. Our attention baa 
bpen invited to a decision (Chandra 
KuynarDcis v. Emperor (])) whioh supports 
this view. There is on the other hand a 
reported deoision of the Madras High 
Court (Muthia Naick v. Knig-Emperor (2J) 
in which the contrary view is taken- Id 
my opinion the view of the Madras High 
Court is correct. The polioy of the 
Legislature is that in the case of certain 
minor offences, where the interests of the 
publio are not vitally affected, the com¬ 
plainant should be permitted to come co 
torms with the party against whom he 


(1) (1903) 7 0. W. N. 176. 

(3) (1917) 41 Mad. 323-43 I. C, 692, 
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oomplains and those offenoes are specified 
in section 345 of the Code of Criminal 
Procedure. There is nothing to my mind 
in the words of the seotion itself whioh 
supports the view taken by the Caloutfca 
High Court. I do not think that the word 
“ offence ” necessarily connotes all the 
offenders, that is to say, all the persons 
against whom the complaint is made. It 
appears to me that the offence for the 
purposes of this seotion is the offence of 
eaoh offender, A composition is an 
arrangement or settlement of differences 
between the injured party and the 
person against whom the complaint is 
made, and it may well happen that 
where there is more than one such 
person, a satisfactory settlement may be 
possible with one of them and may not 
be arrived at with another. It would be 
easy to quote instances in whioh this 
might be the case, and as I read the 
section, there is nothing to prevent such a 
composition with one accused, nor is there 
any reason why that composition should 
necessarily hive the effeot of an acquittal 
in bhe oase of another accused as between 
whom and the complainant no satisfactory 
settlement has been arrived at, nor is there 
anything in the policy of the Legislature 
to whioh I have alluded which points to 
any such intention. Ib would indeed, in 
my opinion, be inconvenient if suoh an 
interpretation were adopted and that is a 
further reason for following the deoision 
of the Madras High Court on this point. 

For these reasons, therefore, I am of 
opinion that the point of law upon whioh 
this reference is based is not a good point 
of law and therefore ib follows, as that is 
the only point before us, that the order of 
compensation whioh we are asked to set 
aBide was a proper order and should be 
maintained. 

I would, therefore, discharge the rule 
and return the proceedings with these 
remarks, 

Shah, J, :—I oonout. I desire to add 
that in view of the difference of opinion 
between the two High Courts on this point 
I have felt some difficulty in ooming to a 
conclusion in this oase. On general con¬ 
sideration it seems to me that there is muoh 
to be said in favour of either view; bub on 
the whole I am satisfied that the oorreot 
view of seotion 345 is bhe one whioh has 
been taken by the Madras High Court in 
Muthia Natck v. The King-Emperor (2) 


and whioh has been acoepted by my learned 
brother. 

Rule discharged . 


A.I.R. 1921 Bombay 167. 

Macleod, c.j. and Shah, j. 


Bhavan Morar —Plaintiff*Appellant 

v. 

Secretary of State —Defendant-Respond- 
ent. 

First Appeal No. 226 of 1918, decided 
on 13th September, 1920, from the decision 
of the Diet. J, Surat, in Suit No. 7 of 1917. 


Bombay Land Revenue Code (1879), 8, S02— 
Exemption from payment of revenue granted to 
plaintiff's family for their lands , in return for 
Patella seivice—Patelkiship ceatirg—-Possession 
of plaintiff's family dots net become wrongful. 

Lands whioh had been continued to plaintiff’® 
anoestors as Pasaita lands by the Paishwa 
Government were eventually settled by the 
British Government as Patelki land and the land! 
revenue was alienated to plaintiff’s family under 
the class of alienations to village servants. 

Held, that when the plaintiff’s family ceased to 
hold the Patelkibhip, their olaim to exemption 
from paying the land revenue to the lands oama 
to an end. But their right to possession was cot 
at an end, and they oannot be said to be in 
wrongful possession of the land so that an ordei? 
under 8. 202 of the Bombay Land Revenue Oode 
oould be made. [P. 168, 0. a.] 

Tyabji and K. H . Kelkar —for Appel¬ 
lant 


S. S. Patkar —for Respondent. 


Macleod, C, J, :—The plaintiff was th© 
grandson of one Vallabh Pema who admit- 
tealy at one time held the suit lands and 
was exoused from paying revenue to the 
Government owiDg to his rendering service 
as Patil. Exhibit 46 is the register of th© 
Pateli Tbarav with respect to the land in 
suit. Tbat recites 


*• The land was oontinued as pasaifa land from 
the lime of the late Government. It was entered 
as chakaixat at the time .of the settlement. At 
present order dated 2lBfc (iof January, 1868 of the 
Golleotor requiring it to be entered as Pateli hav¬ 
ing been received, it is so entered, Taking that 
into consideration and entering one time the 
assessment it has been entered for maintenance of 
inaotive sitting partoers.” 


Then there is the Land Alienation 
Register for 1886-87 whioh olearly shows 
that the land revenue was alienated in 
favour of Vallabh Pema under the olass of 
alienations to village servants and aliena¬ 
tions were oontinued so long as services 
were rendered to Government. In 1916. 
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Vallabh Pema was removed from the 
Pafcelsbip owing to hie age, bub the plaint¬ 
iff was not seleobed bo officiate as Patel 
in hie place. One Mahadev Bhana, a 
stranger to the family, was appointed. 4s 
a resulb of that an order was passed by the 
exeoufcive authorities that Vallabh Pema 
should vacate the suit land and hand over 
possession to the new Patel. Appeals 
against tbab direction were of no avail and 
hence the plaintiff filed this suit praying 
for a declaration that the plaintiff had a 
right to hold and ocoupy the suit land eo 
long as be paid the full assessment to the 
Government and that the Government had 
no right to evict the plaintiff, In the 
defendant’s written statement paragraph 4 
gives the gist of the defence : 

'* Aa regards para 6 of the plaint as plaintiff 
No. 1 was not the hereditary Patel of the village 
of Orgaum and as he was found too old and 
inoapable to perform bis duties, one Mabadav 
Bhana was appointed in his stead and the lands 
in dispute whioh were assigned for Patelki re¬ 
muneration wore ordered to be given over to him, 
Plaintiff No. 2 bad no right to be appointed in 
llaintiff No. I’a plaoe. The orders of the Revenue 
Authorities were proper and legal,” 

Therefore the whole question depends 
on whether the lands were assigned to the 
plain tiff *8 family for the services to be 
rendered as Patel, or whether those lands 
being in possession of the plaintiff's family, 
exemption from payment of land revenue 
was allowed in return for servioes rendered. 
The learned District judge has dismissed 
the suit on the ground that the lands had 
been assigned for the remuneration of the 
Patel, and that being so, Government 
could resume them and grant them to the 
officiating Patel even if he belonged to 
another family. That is entirely begging 
the question. The learned Judge has not 
considered what was assigned as remuuer* 
ation for the Patelbiship, the land or the 
land revenue. It seems to mo that the 
documents in the oase were entirely in 
favour of the plaintiff. His family were in 
possession of the land, oertalnly before the 
settlement in 1868 and it is admitted by 
the Government reoords that bhe land was 
p&saita land. The settlement would bo a 
settlement under Aob VII of 1863 the object 
of whioh was to deal with unsettled olaima 
to exemption from the payment of 
Government land revenue and to regulate 
the succession, wholly or partially, fc 0 
the exemption from payment of such 
revenue in oertain parbs of the Bombay 


Presidency, and the result of bhe settle¬ 
ment as shown by bhe Government Regis¬ 
ters was that the claim to hold these lands 
free of land revenue was allowed so long as 
the services of the Patelkiship were rend¬ 
ered. The resulb must be that when bhe 
plaintiff’s family oeased to hold the Patel¬ 
kiship—and we are nob concerned in any 
way with that—their olaim to exemption 
from paying the land revenue to bhe suit 
lands oame to an end. Bub ib by no 
means follows that, their right to posses¬ 
sion was at an end, and they oannob be 
said to be only now in wrongful possession 
of the land so that an order under sec- 
tion202of the Bombay Land RevenueCode, 
could be made. Apart from that we have 
not been referred bo any finding of the 
executive authority that the plaintiff is in 
wrongful possession. There is merely the 
order that the plaintiff oould not sucoeed 
his grandfather as Patel, but another person, 
a stranger to bhe family, one Mahadev 
Bhana was to be appointed. It seems to 
me that it was nob a necessary oonsaquenoa 
of that order that bhe plaintiff thereafter 
was in wrongful possession of the lard. 
That, in my opinion, was an entirely wrong 
conclusion. Therefore any order profess¬ 
ing to bo made under seotion 202 would 
also be wrong. 

I think, therefore, that the deoision of 
bhe learned Disbricb Judgo oannob be up¬ 
held and that the plaintiff is onbitled to the 
declaration and injuuobion he sought for, 
that the notice under seotion 202 was 
wrongly made and that the plaintiff has 
a right to hold and occupy bhe land in suit 
so long as he pays bhe full annual assess¬ 
ment to the Government and that the 
Government have no right to evict the 
plaintiff. 

The plaintiff must gab his costa through¬ 
out. 

Shah, J. ;—I agree. 

Decree reversed. 
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Maoleod, o.j. and Shah, j. 

Narayan Vasudevacharya Katti —Def¬ 
endant-Appellant 

v. 

Amgauda. Malagauda Patil —Plaintiff- 
Respondent, 

Second Appeal No. 742 of 1919, deoided 
on 29th November, 1920, from the decision 
of the Dist. J., Belgaum, in Appeal No. 25 
of 1919. 

• Giv.ePro- Code, 0. 21. 12. 89 —Payment under 
—Sale set aside—No suit lies lor refund after¬ 
wards* 

Payment under O. 21, r. 89, is voluntary. 
After the sale has been set aside a suit does not lie 
for the refund of the sum so paid to the deoree- 
holder although the deoree-holder is himself the 
auotion-purohaser. [P, 171, C. 1.] 


A. G. Desai —for Appellant. 

3. B. Gumaste —for Respondent. 


Macleod, O.J.;—The plaintiff filed this 
suit to recover from the defendant the sum 
of Rs. 1,207 which he paid into Oourb in 
the following oiroumstanoes. 

In Suit No. 347 of 1909 in the Court of 
bhe Subordinate Judge at Athni the defen¬ 
dant obtained a mortgage-decree against 
one Shivgouda Deogouda Patil, whioh 
directed the reoovery of the mortgage 
amount by sale of the present plaint land. 
In DarkbastNo. 608 of 1914 filed by the 
present defendant to exeoute his deoree the 
property was sold. The present plaintiff 
then paid into Oourb, under Order XXI, 
rule 89, the decretal amount of Rs. 1,207 
and Rs. 63 being five per oent, of the 
purohase money for payment to the 
auotion-purohaser, before the sale was 
confirmed, and got the sale set aside. 

The present defendant—then plaintiff— 
wa9 the auotion-purohaser. As such auo¬ 
tion-purohaser the Rs. 63 was paid to him 
and as decree holder the Rs. 1,207 were 
also paid to him. 

The plaintiff alleged that the property 
sold belonged bo him, that it had never 
belonged bo Shivgouda, that Shivgouda 
had mortgaged the property to the defen¬ 
dant in fraud of the plaintiff's rights, and 
that as the plaintiff had been obliged bo pay 
the money to get bhe sale set aside he was 
entitled to have the amount refunded. 

Thus a question has been raised whioh, 
bo far as we have been able to discover. 


has never hitherto come before the Courts 
for deoision. 

Theissues in the trial Court were :— 

1. Whether the payment made by the plaintifi 
was a voluntary one ? 

2. Whether the defendant oould be held liable 
to refund the amount to the plaintiff ? 

The learned trial Judge held that the 
payment was voluntary. It would only 
be an involuntary payment if there was an 
obligation implied or express to repay or 
authority express or implied from bhe 
defendant to pay and neither of those 
oiroumstanoes were alleged in the case. 

It appears that the plaintiff had objected 
to the sale taking plaoe, and that bhe 
Collector had noted his objections and 
made them known bo intending purchasers. 

Accordingly the suit was dismissed with 
costs. 

In first appeal it was held that the pay¬ 
ment by the plaintiff was not voluntary. 

If that were correct the question would 
obviously arise whether the plaintiff was a 
person entitled under rule 89 to apply to 
the Court bo set aside bhe sale. 

But the learned appellate Judge for some 
reason whioh is nob apparent did nob con¬ 
sider himself bound to consider that ques¬ 
tion or express any opinion thereon and 
decreed the plaintiff’s claim with costs 
throughout. 

Ib is quite clear that that decision 
cannot stand. Assuming that the plain¬ 
tiff had no interest in the property and 
yet in contravention of the provisions of 
rule 89 was allowed to pay into Court ,the 
neoessary sums of money for getting the 
sale set aside, he oould not be considered to 
have acted in any other capacity than a 
volunteer. 

Now a person whose property in his 
opinion has b9en wrongfully attached has 
various remedies at his disposal. He can 
make a claim that the property abbaohed 
belongs to him and nob to the judgment- 
debtor. Such a claim will be investigated 
under rule 58 and under rule 59 the 
claimant must adduce evidence to show 
that at the date of the attachment he had 
some interest in or was possessed of bh& 
property abtaohed. If the claim is dis¬ 
allowed the claimant may file a suit oo 
establish his claim. Bub the claimant may 
pay into Court under protest the amount 
of bhe deorea-holdar’s claim in order to get 
the attachment removed at once from the 
property. There oan be no doubt that such 
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a paymenb would be involuntary and a 
suib would lie for its reoovery, the question 
for deoision being the same, whether the 
plaintiff could prove his title tothe property 
wbiob had been attached : Kanhaya Lai v. 
National Bank of India (1) and Bhicoobai 
v. Uariba Raghuji (2). 

There is a third course open to the 
person in possession of immoveable property 
which is abtaohed. He may oontent him¬ 
self with giving notice that the property 
attaobed belongs to him, so that all 
intending purchasers will know that the 
successful bidder will have to fight him for 
possession. If the purchaser is resisted 
or obstructed he oan apply to the Court 
under rule 97, oomplaining of such 
resistance or obstruction, and the question 
who is entitled to the property will then 
be decided. 

The present plaintiff, though he gave 
notioe before the sale that he claimed the 
property as his own, did not wait to resist 
or obstruot the purchaser bub paid the 
decretal amount into Court in order to get 
the sale seb aside. 

We have not got the proclamation of sale 
before us, bub assuming that the Collector 
was a person of ordinary prudence he 
would have sold the right, title and interest, 
if any, ot the judgment-debtor in the 
property, and nob the property itself. If, 
then, the plaintiff, to suib his own oon- 
venienoe, got rid of the sale of the 
judgment-debtor's right, title and interest 
in the property by paying the decretal 
amount into Court, ib is quite dear 
that he oould not rocover the amount 
as having been involuntarily paid. Bub 
assuming that the property itself was sold 
there may be a difficulty in distinguishing 
between a payment made under protest to 
get rid of an attachment and a paymenb 
made under protest to get a sale after 
attachment seb aside. Bub we do not even 
know whether the paymenb was made 
under protest. Again it may have suited 
the plaintiff's convenience to get rid of the 
sale rather than resist the purchaser and 
involve himself in litigation. Money paid 
under protest would nob, as a rule be paid 
out to the decree-bolder until the legality 
of the protest had been decided. 

(X) (1913) 40 Cal, 598 = 18 1.0. 949 = 40 I.A. 66 

(P.0.) 

(2) (1917) 42 Bom. 656 = 42 I.O. 9-19 Bom. 

L.U. 650, 


Bub there is another question, which is 
the most important, whether ib was ever 
intended that a person applying to the 
Court under rule 89 to set aside a sale 
could satisfy the conditions of the rule” 
by paying in money under protest. 

The money deposited is earmarked 
(a) for paymenb to the purchaser of a sum- 
equal to five per cent of the purchase 
money: 

ib) for paymenb to the deoree-holder of 
the amount specified in the proclamation 
of sale as that for reoovery of which the - 
sale was ordered less any amount received 
by the deoree-holder since the proclamation 
of sale. 

Ib has been held thab there could be no 
rateable distribution under section 275 ot 
the Code of 1882 of money deposited under 
section 310-A as it was nob money realised- 
by sale or otherwise in execution of a deoree 
but money to which the deoree-holder was 
solely entitled: Hari Sundari Dasya v. 
Shashi Bala Dasya (3) ; Roshun Lai v. 
Ram Lai Mullick (4). In Sorabji v. Kala 
Raghunath l5) ib was deoided thab in spite 
of the alteration in the wording of seo- 
bion 73 of the Code of 1908 money paid 
into Court under Order XXI, rule 55 
was nob liable to rateable distribution and 
though the correctness of that deoision hae 
been doubted by Mr. Mulla, who is also of 
opinion that money paid into Courb under 
rule 8S would be liable to rateable distribu- 
tion, ib seems to me thab when ib is 
expressly provided that the money should 
be paid in for a particular purpose such 
money oould nob be treated as assets held 
by a Courb. 

I should say that it wa9 the intention of 
the Legislature in framing section 310-A of 
the Code of 1882 to enable judgment- 
debtors, whose property had been sold ab 
an undervalue, to reoover ib if they oould 
pay the decretal amount and five per cent., 
on the purohase price into Courb before the 
sale was confirmed. For the first time by 
rule 89 a person, joinbly interested in the 
property sold by virtue of a title acquired 
before the sale, was enabled to get rid of 
the common ownership of the auction- 
purchaser, leaving ib for future decision 
whether ho oould reoover the amount by 
enforcing a lien or otherwise from the 

(3) (1896) 1 O.W.N. 195. 

(4) (1903) 80 Oal. 262 = 7 C.W.N. 341. 

(5) (1912) 36 Bom. 156-13 Bom. L.R. 1193-12 

I.O. 911. 
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judgment-debtor. But I think it was also 
intended that onoe the property had been 
sold the price paid by the purchaser should 
be available for the deoree-holder, 
leaving it to the purchaser to make what 
he could out of his purchase, and that if 
the sale was set aside by payment into 
Court under rule 89, the money should go 
to the decree-holder in execution of whose 
decreethe property was sold. In ooher words, 
that once property has been sold, the sale 
could not be set aside by a payment into 
Court under protest. The auction-purchaser 
is entitled to the benefit of his purchase 
whatever it may amount to, and it is only 
under certain conditions that be oan be 
deprived of that benefit, namely, that he 
gets five per cent, for the loss of his bargain, 
and the deoree-holder gets the benefit of 
his execution sale. If the Legislature had 
intended that sales oould be set aside if 
paymentwasmade into Court conditionally, 
then it would have said so. It is a mere 
acoident that in this case the decree-holder 
purchased the property himself. If the 
‘true owner allows the attachment to 
continue, and the property to be sold as 
belonging to the judgment-debtor, be can 
treat the sale as a nullity and resist the 
auotion-purchaser. There is no necessity 
for him to get rid of the sale of what in his 
opinion does not exist. The attachment 
of the property itself is a different matter, 
that may seriously inoonvenienoe him, but 
if he is the true owner the 8 &I 9 of a non¬ 
existent interest in it does'not affect him. 
If he pays in money to get that sale set 
aside it oan only be treated as a voluntary 
payment. 

There is a further consideration, that if 
a decree-holder could be deprived in this 
way of the money whioh in effect resulted 
from the sale in execution of property 
alleged to belong to his judgment-debtor, 
bemight be deprived of any furtheropportu- 
nity of realizing the fruits of his deoree. 
He is entitled to what the auction-pur¬ 
chaser has paid and it makes no difference 
to him whether or not the auotion- 
purohaser gets anything tangible in return 
for his money. If he does not get what 
has been paid or agreed to be paid by the 
auction-purchaser be is entitled to get 
that whioh is paid to get rid of the auc¬ 
tion-purchaser. 

In my opinion the appeal should be 
allowed and the suit dismissed with costs 
throughout. 


Shah, J. :—I need not recapitulate the 
facts whioh have given rise to this second 
appeal. The question is whether the 
deposit made by the present plaintiff under 

rule 89 of Order XXI of the Code of 
Civil Procedure for payment to the 
present defendant as the decree-holder in 
order to have the sale set aside oan be 
recovered back from him. It is urged 
that the payment must be taken to have 
been made by the plaintiff under coeroion, 
and that he is, therefore, enbifcled to 
reoover the amount under section 72 of 
the Indian Contract Act. This contention 
cannot be allowed. 

Havicg regard to the terms and scope 
of rule 89 it is clear that the amount 
musb be taken to have been deposited 
for payment to the deoree-bolder volun¬ 
tarily and unconditionally. The sale to 
be set aside would be the sale of the 
right, title and interest of the judgment- 
debtor in the property in question. There 
was no obligation upon the present' 
plaintiff who claimed bo be the owner on 
the property to make any application 
under that rule. Bub when an application 
to set aside the sale is made under that 
rule and the amount required by the 
rule is deposited, it is obligatory upon 
the Court to set aside the sale, as provided 
by rule 92, sub-rule (2). The result of 
setting aside the sale is generally speaking 
in favour of the judgment-debtor. This 
result can be ensured by any person- 
interested in the property by satisfying 
the claims of the decree-holder and the 
auotion-purohaser aooording to the provi¬ 
sions of the rule. I do not see how a' 
person oan be allowed to go back upon his 
own act and to claim the amount back' 
from the decree- holder after he has secured 
the benefit of having the sale set aside. 
The Legislature has in effeot provided that 
on condition that the decree-holder is paid 
the amount mentioned in the proclamation, 
he shall not be allowed to insisb upon the 
sale being upheld. It is neoessaiily 
implied bhat the party seeking to bake 
advantage of the rule shall not be allowed 
to deprive the decree-holder of the benefit 
whioh is secured to him under the rule as' 
a substitute for the sale proceeds, which' 
have been realised for the satisfaction of 
his decretal claim. 

If suoh a olaim for refund as is now v 
made by the plaintiff were allowed, the> 
deoree-holder would be deprived of the 
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benefit, without being necessarily placed in 
his former position with referenoe to the 
judgment-debtor under the decree. It is 
clear that the payment to the deoree-holder 
of the amount deposited under rule 89 
would mean satisfaction of thedeoree to that 
extent. He oould not be justly deprived 
of this benefit unless, he oould be restored 
to his original position under the decree. 
This may not be always possible at the 
date of the olaim for refund ; and that 
appears to me to be a valid ground for 
holding that the olaim for refund is not 
admissible. The deposit under the rule 
is in its very nature unconditional and 
voluntary. 

Mr. Gumaste for the plaintiff has relied 
upon the decisions in Dooli Chand v. Ram 
Kithen Singh (6) and Seth Kanhaya Lai 
v. National Dank of India , Limited (1) 
in support of his contention that the 
payment made by his olient is not 
voluntary. After a careful consideration 
of these decisions and of the observations 
of their Lordships of the Privy Counoif, I 
have oome to the conclusion that a pay¬ 
ment made under protest to get rid of an 
attachment or to prevent a sale in execution 
stands on a different footing and that the 
xatio decidendi of those oases oannot be 
applied to a payment made uuder rule 89 
in support of an application to set aside a 
sale of the right, title and interest of a 
third party held in execution of the decree. 
No decision directly bearing on the point, 
whioh we have to deoide, has been oited 
to us , and in bhe absence of any dear 
authority, I am unable to extend the 
dootrine of these decisions to the oaso of 
a payment made undor a specific rule for 
a speoifio purpose. It seems to me that 
bhe observations in Ram Tuhul Singh v. 
Biseswar Ball Sahoo (7) favour this view. 
The faats in that case were different ; bub 
as pointed out in that oase 11 the question 
is not to be determined by nice considera¬ 
tions of what may be fair or proper 
according to the highest morality. To 
support such a auib there must be an 
obligation express or implied to repay. It 
is well settled that there is no suoh 
obligation in the case of a voluntary 
payment by A of B’s debt. Still loss will 
the aotion lie when the money has been 


,'G) (1881) 7 Oal. 648-8 I.A. 93 = 4 Qar, 245 (P.O) 
17) (1875) 2 I.A. 131 — 16 Bom. b.R, 208 — 23 W 
R. 305-3 Bar. 477 (P.O.) 


paid...against the will of bhe party for 
whose use it is supposed to havebeenpaid.” 

On the whole I am of opinion that it 
would be unjust and contrary to the 
scheme and scope of rule 89 to admit a 
olaim for the refund of bhe payment made 
under that rale after the person making the 
payment has had the benefit of bhe rule. 
It is a matter for him to oonsider before 
making an application under rule 89 
whether under the oiroumebanoes it is to 
his benefit bo have the sale seb aside. But 
if he ohooses to apply under that rule, 
I do nob see why bhe payment should nob 
be treated as having been voluntarily 
made. 

I concur in bhe order proposed by my 
Lord the Chief Justice. 

Appeal allowed. 


* A.IR. 1921 Bombay 172. 

Macleod, c j. and Shah, j. 

Naraym Dudhaji Mokal— Plaintiff- 
Appellant 

v. 

Dosha Jama Thakur and others— Defend- 
ants-Respondents. 


Second Appeal No. S4 of 1920, deoided 
on 30th November, 1920, from the decision 
of the Jt. J , Thana, in AppeaLNo. 227 of 
1918. 

* Tranter of Prooer'.y Act, S, 74— Puisne 
mortgagee piling off prior mortgage —No 
ment obtained nor receipt got — Mortgage deed 
got—First mortgage may be enforced by second 

mortgagee . 

If » second mortgigec pays of! the flret mort¬ 
gagee without obtaining an assignment c! the 
mortgage and without getting a reoeipt of the 
amount paid, but iu lieu thereof obtains the 
actual mortgage document, the first mortgage is 
not extinguished and tho sooond mortgagee haa 
the right to sue for the amount dna under tho 
first mortgage. 39 Cal. 527, (P.O.), Poll. [P. 174. 

O. l] 

P. B. Shingne —for Appellant. 

W. B. Pradhan and D. C. Virkar for 

P. V. Nijsnrc —for Rsspondents. 

Maoleod, C. J. : —The plaintiff filed this 
suit to recover bhe sum of R*. 357-8-0 
from tho defendants or in bhe alternative to 
reoover the sum by sale of the mortgaged 
property, or to recover the possession of the 
properby by foreclosure. It appears that 
this properby was mortgaged by bhe then 
owners, who are now represented by tho 
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defendants, feo one Ramohandra Raghunath 
on the lab of February, 1880 for a sum of 
Ra. 250 with possession. The mortgagee 
sold his right to one Tatya Keshav on the 
6 th of March 1880. It wa9 provided that 
the mortgage-debt was not to carry interest, 
and the mortgagee was bo enjoy the property 
mortgaged in lieu of interest. The defend¬ 
ants then passed a document in favour of 
the present plaintiff’s father on the 15bh 
March 1893. That dooumenb on the faoe 
of it appeared to be a sale-deed transferring 
the property to the plaintiffs’ father in 
consideration of Rs. 600. In 1898 the 
plaintiff’s fatherpaid off the lsb mortgagee, 
Tatya Keshav and obtained possession from 
him of the suit property, together with the 
title deeds under the original mortgage of 
the 1st of February, 1880. The property 
continued in the possession of the original 
mortgagor’s family as tenants, rent-notes 
being passed to the plaintiffs, the last of 
which was dated May 1906, Exhibit 13 in 
the oas6. In 1915 the plaintiff filed a suit 
against the defendants for ejeobmenton the 
basis that his father was the owner of the 
property and the defendants were his 
tenants. The defendants pleaded that the 
dooumenb of 1893, although ostensibly a 
sale-deed, was in reality a mortgage. This 
poinb was conceded by'the plaintiff with the 
result that a redemption deoree was passed. 
The plaintiffs then contended that the 
defendants could nob be allowed to redeem 
without paying off nob only what should be 
held to be due under the dooumenb of 1893, 
but also what was due under the mortgage 
of the 1st of February 1880. The learned 
Judge oame to the conclusion that the 
defendants should be allowed to treat the 
plaintiffs as seoond mortgagees only and 
that they were not bound to redeem both 
mortgagees, relying upon Order XXXIV, 
rule 1,by the explanation to which the prior 
mortgagee need nob be joined in a suit to 
redeem a subsequent mortgage. I should 
say ib would be very doubtful whether 
that applies to a case where the prior 
mortgagee is the same person as the subse¬ 
quent inoumbrancer. However that may 
be, the result of that suit was that accounts 
were taken of the 2nd mortgage under the 
Dekkhan Agriculturists' Relief Aot and 
possession was given to the defendants, 
they being allowed bo pay off the mortgage 
amount by instalments. It cannot be 
said that anything was decided in that 
suit with regard to the 1st mortgage except 


this that the defendants were allowed to 
redeem the 2nd mortgage without also at 
the same time paying off the 1st mortgage, 
and under the provisions of the Dekkhan 
Agriculturists’ Relief Aot they were allowed 
bo go into possession. The plaintiffs un¬ 
fortunately did nob appeal againsb that 
deoree. 

They have now filed this suit on the 
mortgage of the 1st of February. 1880. 
The trial Court passed a decree in their 
favour for the amount claimed, viz , 
Rs. 357-8-0. But it is conoeded that the 
plaintiffs could nob recover in any event 
more than Rs. 250, the original mortgage 
amount, as it was expressly provided that 
the mortgage-debt was not bo carry interest, 
the mortgagee being in possession and 
enjoying the profits. 

In appeal the lower appellate Judge 
decided all the points in the case in favour 
of the plaintiffs except one, with the result 
that the suit was dismissed with costs = 
The learned Judge thought that as th6 
plaintiffs oould nob produce a reoeipb of the 
amount they had paid to the 1st mortgagee, 
they had not the required authority to 
prooeed against the heirs of the original 
mortgagor for repayment of the amount 
which had been paid in discharge of the 
1st mortgage. The learned Judge relied 
upon section 74 of the Transfer of Property 
Act. That section deals with the rights 
of a subsequent mortgagee to pay off prior 
mortgagees. Ib provides that 

“ any seoocd or other subsequent mortgagee may, 
at any time after the amount due on the next 
prior mortgage has become payable, tender such 
amount to the next prior mortgagee, and suoh 
mortgagee is bound to aooept suoh tender, and to 
give a reoeipt for snoh amount ; and (subject to the 
provisions of the law for the time being in force 
regulating the registration of documents) the 
subsequent mortgagee shall, on obtaining suoh 
reoeipt, aoquire, in respeot of the property, all the 
rights and powers of the mortgagee as suoh, to 
whom he has made suoh tender.” 

Under seobion 17 (2) (11) of the Indian 
Registration Aot, a receipt for payment 
of money due under a mortgage when 
the receipt does not purport to extin¬ 
guish the morbgage, does nob require 
registration. The argument is that the 
subsequent mortgagee having paid off the 
prior mortgagee without obtaining a reoeipt 
did not acquire any right to stand in the 
shoes of the 1st mortgagee for the purpose 
of recovering the morbgage money from 
the mortgagor. 
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The quesbion is a muoh larger one. The 
question is not only whether on the facts 
of this case the Court should dismiss the 
suit because the plaintiffs have not armed 
themselves with the reoeipt of the money 
which was paid to the 1st mortgagee, but 
also whether the faots that the money was 
paid, and that the mortgage-deed was 
handed over to them, do not give to them 
the right in equity to sue for the money 
due on the 1st mortgage. 

Wo have been referred to the deoision in 
the case of Mahomed Ibrahim Hossain 
Khan v. Ambika Pershad Singh (1). 
There there was a simple mortgage for 
Ks. 12,000 of the suit property, dated 20th 
November, 1874, the mortgagee to have 
possession until the amount was repaid in 
1887. Between the 20bh November, 1874 
and the 17th February, 1838 the properties 
in suit were further oharged with simple 
mortgages some of them relating to two 
of the properties in suit and one of them 
relating to the third. Then on the 17th 
February, 1888 a further mortgage was 
made of the suit properties with the express 
purpose of paying off the mortgage of 20th 
November, 1874. The money borrowed 
on the document of the 17th February, 
1888 was applied in discharging the debt 
due on the mortgage of November, 1874, 
and that mortgage was given up to the 
mortgagee of February, 1888. The ques¬ 
tion was whether thab mortgagee was 
entitled to priority over the intermediate 
mortgagees in whose favour mortgages had 
been oreated between February, 1874 and 
February, 1888. Their Lordshi ps of the 
Privy Counoil held that the question was 
whether the mortgagee of 1888 intended 
when paying off the mortgage of 1874 to 
keep thab mortgage alive. They referred bo 
the decision of the Privy Counoil in Gokul - 
doss Gopaldoss v. Rambux Seocha?td (2) 
in whioh it was held that a purchaser of 
an equity of redemption in immoveable 
property situated in India, who, having 
notice of a second mortgage, paid off a 1st 
mortgage upon bhe properby without an 
assignment of bhe 1st mortgage bo him, 
must be assumed, according to bhe rule of 
'justioe, equity and good conscience, to have 
intended bo keep bhe lab mortgage alive, and 
consequently was entitled to sband in 

(1) (1912) 39 Oaf. 527 = 14 I.C. 496-39 I.A. 68 

(P.O.). 

{2) (1884MI I A, 126=1 0,0. 1035=5 8*r, 543 


the place of the 1st mortgagee and bo 
retain possession against bhe 2ad mort¬ 
gagee until repayment. 

It may be said that in this oase the 
plaintiff's father thought that he had 
purchased bhe equity of redemption in 1893. 
Tne quesbion would then arise whether, 
when he paid off the mortgage of 1880, he 
intended that bhe mortgage should be extin¬ 
guished or that it should be kept alive for 
his own protection in oa3e there should be 
any intermediate incumbrances. But owing 
to the deoision in Suit No. 279 of 1915 
this oase has assumed a different aspect, 
beoause it has now bo be considered that 
in 1893 bhe plaintiff’s father did nob become 
the owner of the equity of redemption but 
only obtained bhe position of a subsequent 
inoumbraooer, who was entitled bo pay off 
prior incumbrances, and it appears bo 
us that the same principles must apoly 
as were applied by their Lordships of 
the Privy Counoil in Mahomed Ibrahim 
Hossain Khan v. Ambika Pershad 
Singh (L), the oase I have referred to. 
namely, that if a seoond mortgagee pays 
off bhe first) mortgagee without obtain¬ 
ing an assignment of the mortgage and 
without getting a reoeipt for the amount 
paid, but in lieu thereof obtains the aotual 
morbgage dooumenb, then it cannot basaid, 
according bo tbe principle of justice, equity 
and good conscience, that bhe 1st mort¬ 
gage is extinguished, and thab bhe second 
mortgagee has no right to sue for the 
amount due under the first mortgage. 
If it had nob been for the speoial provi¬ 
sions of the Dakkhan Agriculturists’ 
Relief Act, the plaintiffs would still 
have been in possession of the mort¬ 
gaged property. Therefore they would 
have been in a stronger position, than they 
are now, as they have been compelled 
under those provisions to give up posses¬ 
sion in favour of the mortgagor under the 
deoroe in bhe former suit. But it does 
nob appear to me that there are speoial 
provisions existing in this Presidency in 
favour of bhe mortgagor who seeks to 
redeem, so that he could then evade those 
general principles of justioe, equity and 
good conscience by whioh we are bound 
in a ease of this description when dealing 
with bhe olaim of the plaintiffs. It certainly 
would seem most inequitable in this oase, 
if the plaintiffs, who had paid off the 
amount due under the first mortgage to 
theassigaea of the original mortgage, should 
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not be entitled to occupy the position of 
the first mortgagee. There being no dispute 
whatever with .regard to that payment, 
there is no reason why the plaintiff 
should be debarred from recovering thab 
amount on the grounds claimed by the 
present respondents. In my opinion, 
therefore, the decision of the learned 
appellate Judge was wrong. He ought 
to have held thab the plaintiff was 
still entitled to rely upon the firsb mortgage 
of the 1st of February, 1880, and he ought 
to have passed on ordinary mortgage 
decree in favour of the plaintiff for a sum 
of Rs. 250 with costs throughout with 
interest at 6 per cent from the date of the 
3 uib. The plaintiff will geb hia oosts on 
the amount for whioh he suooeeds. 

Shah, J. :—I concur. I desire to add a 
word wibh reference bo the argument 
based upon section 74 of the Transfer of 
Property Act. The lower appellate Gourb 
has accepted the construction of the 
seobion which is pressed on behalf of the 
defendants before us. The argumenb is 
that under the seobion the prior mortgagee 
Is bound to accept the tender made by the 
subsequent mortgagee, and to give a 
reoeipt for the amount tendered, and that 
the subsequent mortgagee shall, on 
obtaining suoh reoeipb, acquire, in respect 
of the property, all the righbs and powers 
of the mortgagee as suoh, to whom 
he has made suoh tender. It is urged 
that unless the second mortgagee has 
obtained a reoeipt referred to in the section, 
no rights in respect of the first mortgage 
in his favour can arise even though he has 
in fact paid the amount due under the firsb 
mortgage with the intention of acquiring 
the rights under that mortgage. I am 
unable to aooepb this argument. The 
section no doubt provides that on obtaining 
suoh a reoeipb the subsequent mortgagee 
shall acquire the rights of the next prior 
mortgagee. Bub it does not follow, in 
my opinion, that in case suoh a reoeipb 
is nob obtained, the subsequent mort¬ 
gagee can never acquire such rights. I am 
unable to aooepb the view that the obtain¬ 
ing of a reoeipt is a condition precedent 
to the acquisition of suoh rights. Where 
the Legislature means to provide that a 
document of a particular nature is 
neoessarv in order bo create or acquire a 
right, appropriate language conveying that 
meaning has been used in the Aot, as 
would appear from sections 54, 59, 107, 


118 and 123. No such language is used 
in this section ; and it seems to me that 
the construction of the section which has 
been pressed before us. if accepted, would 
lead to injustice. For instance, in bbis 
very case where it has been proved that 
the subsequent mortgagee has paid the 
amount due under the prior mortgage wibh 
a view to aoquire the rights under that 
mortgage, that the prior mortgagee has 
handed over the mortgage bond to the 
subsequent mortgagee, and that though 
the prior mortgagee has received the 
amount due under his mortgage, but has 
failed to pass a reoeipt as required by the 
section, the subsequent mortgagee would 
be able bo aoquire no righb whatever in 
respect of the prior mortgage. Thab 
would be an unjusb result, which would 
follow upon bhe narrow construction of sec¬ 
tion 74 suggested by bhe defendants. I do 
not think that the provisions of that section 
are intended to be exhaustive. All that 
bhe seobion provides is that on the obtaining 
of suoh a receipt bhe righbs of the sub¬ 
sequent mortgagee will undoubtedly come 
into existence. But it does not follow 
that in the absenoe of such a reoeipt suoh 
rights cannot at all come into existence. On 
the facts it is clear thab if seotion 74 is 
no bar bo bhe acquisition of suoh righbs, 
the second mortgagee has undoubtedly 
acquired suoh rights. 

Decree reversed. 
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Macleod, c.j. £nd Fawcett, j. 

Bhimabai Padappa Desai —Plaintiff- 
Appellant 

v. 

Swamirao Shriniwas Parwati —Defend¬ 
ant-Respondent. 

Second Appeals Nos. 594 and 597 of 
1919, deoided on 17bh August, 1920, from 
the deoision of the Disb. J., Bijapur, in 
Appeals Nos. 138 and 139 of 1917. 

Limitation Act, Art . 131 —Claim to recover 
assessment on land—No relationship of landlord 
and tenant—There is no recurring right. 

Onoe the relationship of landlord and tenant is 
established, the mere noD-payment of rent or 
assessment would not be sufficient to enable the 
tenant or occupant to begin to set up a title by 
adverse possession. There must be some overt aot 
suoh as a refusal to pay the rent or assessment 
before time beginB to run. Whore there is no suoh 
relationship, there is no recurring right to recovers 
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any assessment in respect of the land in question, 
41 Bom. 169, Diafc. [P. 176, C. 9.] 

Per Fawctlt, J.—Under Art. 131, there need 
not be shown a deficito demand to which there 
was a refusal. [P. 177, C. l.j 

Jayakar, S . S. Patkar and V. D, 
Limaye —for Appellant;. 

Nadkarni and A. G.» Desai —For Res¬ 
pondent. 

Macleod. C. J. :—The plaintiff sued to 

recover from the defendant as inferior 
holder the assessment and Looal Fund oess 
for 1912-13 of certain lands in five villages, 
The trial Court held that the plaintiff was 
nob entitled to reoover as Inamdar, but 
allowed the claim for Judi and Local Fund 
cess for the lands in suit to the extent of 
Rs. 140-10 9i under seotion 69 of the 
Indian Contraot Act. 

The lower appellate Court dismissed the 
suit altogether. The learned Judge held 
that the plaintiff was barred from recovering 
the assessment for the suit lands by the 
principle of res judicata, beoause certain 
suits had been filed by the defendant to 
reoover possession of the land and mesne 
profits from the tenants and the plaintiff’s 
husband was a party to those suits. Bub 
I do not think that the question, wbioh 
is now in issue whether plaintiff is entitled 
to levy assessment against the defendant, 
was in issue in these suits though Padappa 
was a party. The learned appellate Judge 
does not seem to have considered the 
question whether the defendant had 
aoquired a right to # the suit lands by 
adverse possession. But it is admitted that 
these lands were purchased by the 
defendant in execution of a decree obtained 
against Kalava, the then Inamdar, in 1874. 
Therefore he purchased all the Inamdar’s 
rights including the right to levy assess¬ 
ment on the suib lands. No doubt it 
was held in the litigation regarding other 
lands belonging to the Inamdars thab the 
defendant had not purchased anything 
beyond the rights of Kalava, and that 
on her death Padappa was entitled to 
suooeed. But as a oonsequenoe of suc¬ 
ceeding in that suit Padappa took no sbeps 
eibhsr to levy assessment or bo reoover 
possession of the suit lands. It oannob be 
disputed that the present respondent has 
been in possession of the suit lands for 
more than twelve years adversely against 
the plaintiff. It was suggested that the 
right to levy assessment was a reourring 


right and the period of limitation 
should be as prescribed by artiole 131 
according to which time begins to run 
when there has been a demand and 
refusal. Thab may very well be if the 
relationship of landlord and tenant or supe¬ 
rior holder and oooupant has ever existed. 
Onoe that the relationship is established, 
then the mere non-payment of rent or 
assessment would nob be sufficient to 
enable the tenant or oooupant to begin to 
set up a title by adverse possession. There 
must be some overt act suoh as a refusal to 
pay the rent or assessment before bimo 
begins to run. But here there was no 
relationship as regards the suib land be¬ 
tween the Inamdar and the respondent. 
By the purchase at the sale ab which 
the Inamdar’s rights were put up for sale 
he was nob reoognised as in any way liable 
to pay assessment. Therefore it oannob be 
said that there was any reourring right in 
in the appellant, who now oooupies the 
position of Inamdar, to reoover the assess¬ 
ment. The decision, therefore, in Ganesh 
Vinayak v. Sita Dai Narayan (1), can bo 
distinguished. In my opinion, therefore, 
the respondent has olearly established a 
right to hold this land against the Inamdar 
free of assessment by adverse possession; 

As regards the claim of the plaintiff, 
whioh was allowed by the trial Courb, to 
reoover Judi and Local Fund oess, I agree* 
with the learned appellate Judge that it 
shouldbe disallowed. The Judi is pay¬ 
able in the lump sum by the Inamdar to 
Government, and if the Inamdar is so 
remiss as to lose his right of getting the 
assessment from the oooupanoy tenants, 
it oannob be said that the obligation to 
pay Judi for those lands for whioh the 
payment of assessment was lost, falls upon 
the persons in occupation of them. Seo¬ 
tion 69 only applies when a person is in¬ 
terested in the payment of money whioh 
any other is bound by law bo pay, and 
therefore, if be pays ib ; he is entitled to 
be re-imbursed by the other. Here it has 
not been proved that the defendant is 
bound by law to pay the Judi. Therefore 
if the plaintiff payB ib, it must be consi¬ 
dered ib has been paid in his own interest 
and he certainly oannob be entitled to 
reoover ib from the defendant under seo¬ 
tion 69. 


( 1 ) (1916) 41 Bom. 169-38 I.C. 64-18 Bom, L, 
B. 960, 
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Therefore the decision of the learned 
appellate Judge must be confirmed and the 
appeals dismissed with oosts. 

Fawcett, J. :—I concur. Reliance wa3 
placed for the appellant on the view taken 
in some reported oases that under article 
131, in order that a recurring right of the 
kind specified in that article should be time- 
barred, it is necessary for the defendant 
to show that there has been a definite 
demand and refusal. In my opinion, that 
view should be limited to cases where the 
circumstances are suoh that mere non- 
compliance with the right does not of itself 
amount to a refusal. I would point out 
that under artiole 131, 3rd column, limita¬ 
tion does not run from the time when the 
enjoyment of the right is first demanded 
and refused, but when the plaintiff is first 
refused the enjoyment of the right. If we 
oompare this article with articles 88, 89 
and 103 where the words used are ‘demanded 
and refused,* it will be seen that it is rather 
reading into the artiole, words whioh are 
deliberately omitted from it, to say that 
under artiole 131 there must be shown 
a definite demand, to which there was a 
refusal. In the present case the circum¬ 
stances, in my opinion, are suoh that the 
non-payment of any rent or assessment 
by the defendant to the plaintiff necessa¬ 
rily constitute a refusal within the meaning 
of this article. The defendant had acquir¬ 
ed the right, title and interest of the 
Inamdar at the Gourt-auotion. There had 
been a lengthy litigation between the 
parties and the defendant was admittedly 
in adverse possession of the lands for a 
period whioh absolutely barred the plaint¬ 
iff’s right to recover them, although the 
• plaintiff was successful in the litigation 
whioh went to the Privy Council. 

I think, therefore, that even supposing 
the case does fall under artiole 131, the 
plaintiff was first refused the enjoyment 
of the right over twelve years before the 
institution of the present suit, and that his 
olaim to levy any assessment is clearly 
barred. On other points I agree with the 
learned Chief Justice. 

Decree confirmed. 
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MACLEOD. O.J.. AND FaWCET’, j. 

Vasta BoXwant —Plaintiff-Appell^t 

v. 

Secretary of Si^te —Defendant-Respond¬ 
ent. \ 

First Appeal No. 2,58 of 1Q18, decided 
on 1st September, 1920, from the ^oisiom 
of the Disb. J., Broach, in Suit No. <*£ 
1917. 

• Evidence Act, S . 110— Plaintiff in possflasiofs 
of land—Government showing that under general 
law it is owner—Plaintiff must prove better title 
or adverse possession lor 60 years—Limitatio 
Act, Art . 149. • 

Where the Seoretary of State is able to show by 
the general law that he ia the owner of the land 
in question, in order to oust him. the plaintiff 
has to prove either that be has git a title better 
than the title of the Seoretary of 8tate or that he 
hao obtained a title by adveree possession, that is 
to say, by possession for sixty years. (Case law 
referred). (P, 179, C. 1.] 

Munshi and M. H. Mehta —for Appel-' 
lant. 

S. S. Patkar —for Rsspondenfc. 

Macleod, C.J.:—The plaintiff sued the? 
Secretary of State for a declaration, an 
injunction, the refund of certain payments 
made and costs as stated in the plaint. 
He olaims to be the owner of a certain 
gabhan in the village of Vadadla in the 
Broaoh District which he alleges came bo 
him on partition of joint family property c 
He says that he built a house on the 
gabhan and that the said house is still in 
existence, bub in 1912 some of hie 
enemies made a false application to 
Government and there was a departmental} 
inquiry and the District Deputy Collector 
held that the site belonged to Government 
and consequently the plaintiff was 
ordered to pay Rs. 3-14-8 as rent and local! 
fund oess and Rs. 4 as fine, and was 
further ordered to pass a lease, and 
failing compliance the Government waste 
take possession of the site. Thereupon he 
made payments under protest, while 
appeals to the Collector and to the 
Commissioner and finally to the Govern¬ 
ment of Bombay were dismissed. He 
prayed, therefore that the Court mighb be 
pleased to declare that the house site 
was of the ownership of the plaintiff 
and that the orders passed by the 
Government officers might be cancelled* 
The defendant contended that the plaintiff 
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had recently enoroaohed upon the plaint) 
gabhan by constructing a house thereon, 
that no title had been aoquired by him by 
adverse possession, that the inquiry made 
by the Revenue Offioer3 was proper and 
legal and therefore the-suit ought to be 
dismissed. 

The learned trial Judge held thab for the 
plaintiff to suooeed he had to prove 
adverse possession which in the oase of 
crown lands was for a period of sixty years. 
The plaintiff had only proved twenty 
years. He, therefore, dismissed the suit. 

In appeal reliance has been placed on 
the decision of this Court in Hanmantrav 
v. Secretary of State (1). In that oase 
Mr. Justioe Whitworth dissented from 
Sir Lawrence Jenkins, and on a reference 
to Mr. Justice Ranade that learned Judge 
agreed with the conclusion of the Chief 
Justioe although nob on the same grounds. 
Mr. Justioe Ranade considered that the 
plaintiff had nob only possession, but 
possession accompanied with proof of title 
sufficiently strong bo shift the burden of 
proof; that the plaintiff’s possession was 
not wrongful and was founded on a prima 
facie title which was to be protected under 
flection 110 till defendant showed a bebter 
title. Sir Lawrence Jenkins referred bo 
the oase of Gangaram v. Secretary of 
State (2), as distinctly showing.thab even 
in the oase of a village site Government 
cannot rely on any general presumption 
and that as against the party in possession 
it must show title. The judgment of 
Mr. JusbioeJardineinthatoaseis averyshorb 
one and hardly gives one reason for think¬ 
ing that the question whether Government 
could rely on any general presumption had 
been fully argued. In any event that 
question is nob dealt with in the judgment 
whioh merely states as follows: 

“ The plaint prayed that the Court would 
deolare that the delondant had no title, and that 
the plaintiff had a title to the property in dispute. 
The learned Judge found, that the plaintiff had 
not proved his title ; and this finding has not been 
contested here. We are of opinion that the Judge 
was right in refusing the declaration of title...The 
plaint, however, oontained a prayer that the 
plaintiff might be awarded any other relief to 
whioh he might be entitled. If he had made 
reference to seotion 42, Ill. ( g) % of the Speoifie Reliof 
Aot, or if the Court had notioed that illustration 
whioh refers to suits brought for confirmation of 
possession, it is probable that an issue would have 


(1) (1900) 25 Bom. 287-2 Bom. L.R, 1111 , 

(2) (1695) 20 Bom. 798. 


been raised as to whether the plaintiff was entitled 
as against the defendant to be retained in posses* 
sion. There is no evidenoe, on the record, of the 
defendant’s title, and it is found by the Judge that 
the plaintiff!has held possession foe at least ten 
years and has built a shed on the land. These 
facts appear to us to bring the oase within the 
ruling of their Lordships of the Privy OouDoil in 
Ismail Ariff v. Mahomed Ghouse (3), We, there¬ 
fore, modify the deoree of the District Judge and 
further deolare that the plaintiff is lawfully 
entitled to possession of the land in suit and the 
shed thereon.” 

Therefore it cannot possibly be said 
that thab is a very satisfactory judgment 
on the question whether in tbe cage of an 
unoooupied village site the general presump¬ 
tion of title is with Government. Nor 
was any reference made to seotion 37 of 
the Land Revenue Code whioh clearly 
shows thab all unoccupied sites are the 
property of Government unless an indivi¬ 
dual can establish in his own right a title 
to suoh unoooupied property. A very 
similar question was dealt with by the 
Privy Council in Secretary of State for 
India v. Chellikani Rama Rao (4). The 
question there was whether the Secretary 
of State was entitled bo incorporate the 
lands in dispute into a reserved forest 
under the Madras Foresb Aot, suoh lands 
being islands formed in the bed of 
the sea near the mouth or delta of 
the river Godavari. The High Court of 
Madras held thab 

“ Though tbe title wag originally in the Crown, 
still, as the possession of the olaimants for twenty 
years prior to the notification was found, it rested 
upon the Grown to provo that it had a subsisting 
title by showing that the possession of the claim¬ 
ants oommenoed or became adverse within the 
period of limitation, t.e., within sixty years before 
the notification.” 

Their Lordships of the Privy Council 
were of opinion thab " the view thus taken * 
of the law was erroneous." Their Lord- 
ships said : 

“ Nothing was better settled then that the onus 
of establishing tiile to property by reason of 
possession for a oartain requisite period lies upon 
the person asserting suoh possession. It is too 
late in the day to suggset the contrary of this 
proposition. If it were not oorreot it would be 
open to the possessor for a year or a day to eay * I 
am here! be your title to the property ever so good, 
you oannot turn me out until you have demon¬ 
strated that the possession of myself and my 
predecessors was not long enough to fulfil all the 
legal conditions.” 


(3) (1892) 20 Cal. 834-20 I.A. 99-6 Bar. 305 

(P.O.) 

(4) (1916) 39 Mad. 617-35 I.C. 902-43 I.A, 198 

(P.O.) 
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Therefore ib seems bo me that; there is 
no foroe in the argument that seobion 110 of 
the Indian Evidence Act must ba applied 
and thab because bhe plaintiff showed 
he had baan in possession for a period of „ 
twenty years, the onus was than thrown 
on bhe Secretary of State of proving 
thab^the plaintiff was nob the owner, 
That would be, a3 far as I can see, going 
direobly againsb bhe dictum of the Privy 
Council I have just referred bo. The 
Secretary of State is abla to show by the 
general law thab he is bhe owner of bhe 
land in question, and in order bo oust 
him bhe plaintiff in this case ha3 bo prove 
either that he has gob a bible better than 
bhe bitile of the Secretary of State or that 
he has obtained a title by adverse posses¬ 
sion, that is to say, by possession for sixty 
years. 

In my opinion, therefore, the appeal 
fails and bhe suit must ba dismissed with 
costs. 

Fawcett, J. :—I agree. I do nob think 
that Hanmmtrav v. Secretary of State (1) 
can be considered a3 a conclusive 
decision on the question whether mare 
possession of land thab appears to have 
been formerly unoccupied throws the 
onus of showing a title upon bhe Secretary 
of State. There was a disagreement on 
this point between the two learned Judges 
who first heard bhe appeal, and the referr¬ 
ing Judge, Mr. Justice Ranade, though 
he concurred with the Chief Jusbice in 
disposing of the appeal in favour of the 
plaintiff in that case yet differed from him 
on the important point whether the 
possession entitling the plaintiff to defeat 
Government's olaim need be possession 
according to title or might be possession 
quite independent of any suoh question of 
title. Mr. Justice Ranade held that, though 
the plaintiff may rely upon his previous 
possession, it must be of suoh a oharaoter 
as leads to a presumption of title ; that 
mere previous possession less than bhe 
limitation of law requires is insufficient 
except in a possessory suit; and that mere 
wrongful possession is insufficient to shift 
the burd3n of proof. Sir Lawrence Jenkin3 
on the other hand held thab section 110 of 
the Indian Evidence Act obviously does 
not require possession according to title. 
This difference of opinion is referred bo in 
Ameer Ali’s Law of Evidence in British 
India, 6bh Edition, page 698, and deprives 
r the deoision of any effect as a binding 


judgmenbon the main point under discus¬ 
sion. 

In bh9 present case we have the faot that 
the land in dispute is a qabhau or village 
site and it has long been asserted by 
Government that according bo the custom 
of bhe Country the proprietary right in 
any village site ve3b3 in Government unless 
it lias been unmistakeably purchased : see 
the Circulars referred to in Mr. Joglekar’s 
Land Revenue Code, page 57. This asser¬ 
tion is supported in this case by the 
existence of the gabhan Register of 1866, 
Exhibit 78. For unless Government were 
interested in suoh village sites, there would 
be no reason for them bo keep a register 
tabulating such of these sites a3 belonged 
to particular persons in bhe village. Then 
we have section 37 of bhe Bombay Land 
Revenue Code, which, in my opinion, 
undoubtedly does put Government on a 
superior footing to a private individual in 
regard bo a olaim to lands which originally 
were waste or unoccupied. The evidence 
in this case shows that this particular site 
was waste or vaoant until at any rate 1898. 
The learned District Judge has disbelieved 
the evidence that plaintiff adduced to show 
that previously to his building a house 
there were the ruins of a wall upon it. 
He has also believed the defendant’s 
evidence that the site was formerly an 
open space and was nob used by the 
plaintiff before it was built upon by the 
labber. No attempt has been made before 
us bo dispute these findings. In these 
circumstances I think a legitimate pre¬ 
sumption arises that the title to this 
particular site vests in Government under 
the old ousbomary law and seobion 37 of 
the Bombay Land Revenue Code, and bhe 
presumption displaces the original presump¬ 
tion arising in favour of the plaintiff under 
seobion 110 of bhe Indian Evidence Act. 
Accordingly I think the District Judge 
came to a right conclusion and I agree in 
dismissing the appeal with oosts. 

Appeal dismissed. 
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Macleod, c.j. and Fawcett, j. 

Frawuroz Dosabhai and another — 

Defendants* Applicants 

v. 

Dalsukhbhai Fulchand —Plaintiff-Oppo¬ 
site Party. 

Civil Extraordinary Application No. 115 
of 1920, deoidad on lsfc-October, 1920, from 
the order of the Small Cause Court J., 
Bombay, on an application for review of 
judgment in Suit No. 25140 of 1919. 

'Presidency Small Cause Courts 4cM1882), (Ch . 
VII), Qs. 38 and 48 —Decision under Chapter 
VI2—No review lies— Civil P.C., O. 47, R. 1. 

No review lies from the deaieion of a Presi¬ 
dency Bmall Causa Court in proceedings under 
Chapter YP of the Presidency 8mall Causes Courts 
• Act. 31 Bom. 269, Ref. [P. 181. C. 1.] 

V. D. Eamat —for Applicants. 

J . G, Bele —for Opponent. 

Macleod, C.J.: —ThiB is an application 
by the defendants under seotion 115 of the 
Civil Procedure Code asking the Gourb to 
exeroise its discretionary powers with 
reference to an order made by the learned 
Second Judge upon an application made to 
him to review his decision in a proceeding 
under Chapter VII of the Presidency Small 
Causes Courts Aot. It was held in 
Ramkrishna v. Eaji Dawood (1), that an 
application underChapter VII of the Presi¬ 
dency Small Causes Courts Aot would nob 
come within the operation of seotion 38 of 
the Aot, whioh provides in the oase of 
suits, for applications whioh could be made 
by either party within eighb days from the 
date of the deoree or order in the suit for a 
new trial. It was hold that a proceeding 
under Chapter VII was not a suit. The 
result is that Chapter VII stands by itself 
prescribing a summary method of procedure 
to enable owners of immoveable property to 
reoover possession from their tenanbs. 
Seotion 49 prescribes that recovery of the 
possession of immoveable property under 
that Chapter should bo no bar to the 
institution of a suit in the nigh Court for 
trying the title thereto. It was, therefore, 
intended to enable landlords to reoover 
possession from their tenants by moans of 
this procedure, and ib must have been 
intended that orders made in proceedings 
under Chapter VII should be final. In any 


(1) (1907) 31 Bom, 259-9 Bom. L.R, 209. 


event unless the right of appeal against 
suoh order was especially given by the Aot 
there would be no appeal from suoh an 
order. The question, however, in this 
'’application is whether, although there is 
no appeal againsb the order of the learned 
Second Judge, he had jurisdiction to enter¬ 
tain an application for a review of his 
judgment on any of the grounds whioh 
appear in Order XLVII, rule 1, of the 
Civil Procedure Code. It has been said, and 
there seems to be some authority for the 
diobum, that every Court has an inherent 
power to review its own deoisions but 
with regard to suits in the Presidency 
Small Causes Courts, the Procedure for 
which is prescribed by the High Court, 
the High Court in making rules laying 
down what portions of the Civil Pro¬ 
cedure Code should apply to suoh suits 
direoted that seotion 114 of the Code 
whioh provides for review be omitted. It 
does nob seem, however, that the High 
Court made rules directing wbat portions 
of the Civil Procedure Code should be 
applied bo proceedings under Chapter VII. 
Nothing is said in rule 1 about suoh pro¬ 
ceedings. That rule says 

“ The portions of the Code of Civil Procedure, 
Aot V of 1908, specified in tho 1st oolumn of the 
Schedule hereto annexed shall, eubjeot to the 
additions, alterations and modifications speoified 
in the 2nd and 3rd oolumns of suoh Schedule 
extend and! thal bo applied to the Small Causes 
Court and the procedure prescribed thereby shall 
be the procedure followed in the Court in ail suits 
oogniziblo by it except where suoh procedure is 
inconsistent with the procedure prescribed by any 
epeclfio provisions of tho Presidency Small Causes 
Courts Aots, 1832 and 1885.” 

At that time the decision in Rama - 
knshna v. Eaji Daivood (1) had been 
reported, and ib seems certainly strange 
that the High Court should have omitted 
bo lay down what portions of the Civil 
Procolure Code should apply to proceed¬ 
ings under Chapter VII whioh had been 
held not to bo suits. Ono oan only assume 
that their Lordships considered that 
section 48 prescribed what procedure 
should be applied to proceedings under that 
Chapter and therefore no rule was neces¬ 
sary. Thab seotion says : 

" In all ptooeodiugg under this Chapter, tha 
8moll Causes Court shall, as far as may ba and 
exoopt as heroin otberwiso provided, follow (ha 
procedure prescribed for a Court of first instance 
by the Code of Civil Procedure.” 

The words “as far as may be" 
evidently refer to tho summary nature ol 
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the proceedings which could be taken 
under the Chapter, while it seems that 
the words “ exoept as herein otherwise 
provided ” would inolude any rules made 
by the High Court under the provisions 
of section 9 (1), so that the High Court 
would have power to determine what por¬ 
tions of the Givil Procedure Code should 
apply to proceedings under Chapter VII. 
However, it has not dona so, and all that 
we oan do is to give the best interpretation 
we oan to the terms of section 48. I 
think that bhat section means that in the 
proceedings themselves under the Chapter 
the provisions of the Code shall apply as 
far as possible, that is to say, until an 
order is made granting or dismissing the 
application, and while any further proceed¬ 
ings which might become necessary in 
execution of the order are being taken. To 
go a step further, by stating that any obher 
provisions of the Code with regard to 
appeals or reviews apply, would nob, I 
think, be warranted by the words of the 
seobion. For there is no right of appeal 
under Chapber VII, and it would follow 
thab any provisions in the Code whioh 
enable an aggrieved party to apply under 
certain conditions for review were not 
intended to be included in this section. I 
think it was intended thab the decrees and 
orders of tbe Small Causes Courts should 
be final, exoepb as laid down in the Act. 
The powers of the High Courb to make 
rules would be subjeot to the provisions of 
the Aob itself and I have no doubt that 
because it wa3 laid down in section 37 of the 
Act bhat every deoreeand order of the Small 
Causes Court in a suit shallbe final and con¬ 
clusive, exoepb as provided by Chapter VI, 
the High Courb refrained from making sec¬ 
tion 114 of the Civil Procedure Code appli¬ 
cable to proceedings in suits in the Small 
Causes Court. I think, therefore, bhat the 
rule must be discharged with costs. 

We would like, however, to draw the 
attention of the authorities to the incon¬ 
sistent provisions of the Presidency Small 
Causes Courts Aob in this respect. 
Tinder section 14 

“ The Local Government may invest the 
Registrar with the powers of a Judge under this 
Act for the trial of suits in whioh the amount or 
value of the subject-matter does not exoeed Rs. 20”. 

The Explanation says : 

” For the purposes of this seobion an application 
lor possession under section 41 (that is under 
Ghapser VII), shall be deemed to be a suit,” 


Therefore the Registrar has power to 
make, if invested with the powers of a Judge, 
an order in a proceeding under Chapter VII, 
and under section 36 

“ An order made by the Registrar in a proceed¬ 
ing is subjeot to the same provisions in regard to 
new trials as if made by a Judge of tbe Court 

Thab would appear to contemplate that 
an order made by a Judge under Chapter 
VII was subject to the provisions for new 
trials. It is absurd thab a proceeding 
under Chapter VII if held before the 
Registrar should be deemed to be a suit but 
if heldlbefore a Judge should not be a suit. 
Bub in Ramkrishna v. Haji DawoodL (1) 
it was held that in spite of the wording of 
section 36 an order in such a proceeding 
made by a Judge cannot form the subjeob- 
matber of an application for a new trial. 
It is certainly desirable that this inconsis¬ 
tency should be remedied by legislation, 
and thab it might be made clear whether 
or nob it was intended by the Legislature 
that orders of the Presidency Small Causes 
Courb in proceedings under Chapter VII 
should come within the provisions with 
regard to new trials and appeals in Chap¬ 
ter VI. 

Fawcett, J. :—I agree. We start first 
with the fact that under section 8 of the 
Civil Procedure Code, seobion 114, whioh 
deals with the power of review, is not 
extended to the Presidency Small Causes 
Court. Similarly, under jOrder LI, Order 
XLVII whioh deals with this power of 
review is not extended. In this respect 
the case differs from a Provincial Small 
Cause Court to which, under section 7 of the 
Code and Order L, saction 114 and Order 
XLVII extend, Then I think an indica¬ 
tion bhat this power of review is nob deemed 
bo be covered by the provisions of section 48 
is supplied by section 69 of the Presidency 
Small Causes Courts Act. That section 
applies not only to suib3 but any proceeding 
under Chapter VII of the Act and it 
provides that the Courb in any proceeding, 
in which the amount or value of tbe 
subject-matter exceeds Rs. 500, where any 
question arises upon whioh the Courb enter¬ 
tains reasonable doubt, and either party so 
requires, then the Courb can make a 
reference to the High Courb. It would be 
quite unnecessary to oonfer thab power, if 
section 48 was intended to cover the powers 
of reference and review contained in Part 
VIII of the Civil Procedure Code, for, on 
the reasoning of the appellant’s counsel.' 
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the power of reference contained in sec¬ 
tion 113 and Order XLVI of the Code is 
conferred as part of the procedure pres¬ 
cribed for a Court of first instance by the 
Code of Civil Procedure under seotion 48. 
A further consideration is that, although 
section 37 does not in terms apply to an 
order under seotion 43, beoause that is an 
order not in a suit but in a proceeding, 
yet the whole tenor of the Act is in favour 
of finality, and the Court should, therefore, 
be slow to hold that seotion 48 was 
intended by the Legislature to contravene 
that prinoiple, unless its plain wording 
shows that suoh a construction should be 
put upon its provisions. I think there is 
no suoh neoessity in this oase, and that 
the expression 'proceedings’ under this 
Chapter should be oonsbrued as referring 
simply to the proceedings for the actual 
hearing of the oase on its merits whioh 
are terminated by an order either refusing 
the application or granting possession. 
It is a further stage, and in reality a sepa¬ 
rate proceedings, when the Court after 
passing such an order is asked to review 
that order, I think, therefore, that the 
rule should be discharged with oosts. 

Rule discharged . 


**A.I.R. 1021 Bombay 182. 

Macleod, c.j. and Fawcett, j. 

Chhotalal Karsandas and others —Defend- 
ants-Appellants 

v. 

Vishnu Ganesh Gokhale and others — 
Plaintiffs-Respondents, 

Seoond Appeal No. 770 of 1919, deoided 
on 12th August, 1920, from the decision of 
the Asst, J., Thana, in Appeal No. 27 of 
1916. ‘ 

• * Limitation Aot, Arts. 133 and 120— 
Third party paying off mortgage cfi the under¬ 
standing that he is to get a fresh mortgage in 
his favour—Suit to enforce his rights—Art, 120 
and not Art, 132 applies— Limitation Act, Arts. 
120 and 132— Transfer ot Property Act, S 101. 

Whoro a third party has advanced money to 
the mortgagor to pay ofl tho mortgage on the 
undoretanding that a further mortgage would be 
ezeouted by the mortgagor, the third party has no 
legal title to tho property, but he has a right to 
get a mortgage or to be plaoed in the 6ame posi¬ 
tion as tho previous mortgagee, and that right 
would be recognised if he came to a Court of 
Equity, i.e., the mere payment would not give 
the pereon who paid it any right against the 
property either to go into possession or to sell it. 


It would only give him a right to ask tha Court 
to oome to hie assistance, on the ground that the. 
faots whioh be relied upon created a charge. Bo, 
as regards the question ot limitation, this is not 
the case of a party comiDg into Court to enforo6‘ 
a otarge by a suit whioh is providedjor by Art, 
132 of the Indian Limitation, which only relatea 
to a suit brought to enforce a oharge in existence 
and reoegnisod at the date of the suit. But iu a 
suit by a person who has thus beoome entitled to 
get a mortgege, to enforce bis rights, it is quite 
neoeeeary that the plaintiff should ask (or &- ■ 
declaration. That declaration has to be made 
before the Court can exercise its jurisdiction over 
tho party in suit. Otherwise the plaintiff oan 
only be considered as a simple creditor who baa- 
made a payment to his debtor for a particular, 
purpose. The only Artiole which caD apply to a 
suit of this Datura is Art. 120. [P. 133. Os, 

1 and 2] 

Jayakar and T7. B. Pradhan —for Ap¬ 
pellants. 

P, B. Shingne —for Respondents. 

Macleod, C. J.: —The plaintiff sued to 
recover the sum of Rs. 3,553-11-0 and 
costs with future interest by sale of the 
mortgaged property. The mortgage ie 
dated 30th of November, 1902. It is 
oommon ground that the mortgage,-deed' 
was not properly attested and therefore the 
suit on the mortgage must fail. The plaint 
was allowed to be amended so as to enable 
the plaintiffs to ask the Court to deolare 
that they were entitled to subrogate and 
fall baok upon the previous deed of the 
29th Deoember, 1887 and that the claim 
on that deed was not time-barred as it 
was acknowledged in tho deed of 1902, the 
Satekhab of 22nd August, 1901 and also 
the Vasul mentioned in the plaint. The 
facts of tho case are simple. In 1887 the 
mortgage of the plaint property was execu¬ 
ted in favour of four brothers. In 1901.. 
the four brothers partitioned and they 
were paid off on the day that tho last 
payment was made on aooount of the 
mortgage. Ganesh, fcbe son of one of the 
mortgagees, agreed to pay the mortgagor 
R 9 . 4,000, and wo may take it as admitted 
that Ganesh paid Rs. 4,000 to enable the 
mortgagor to pay what was required to 
make the last payment on account of the 
mortgage of 18S7. No doubt it was 
intended that Ganesh should get a mort¬ 
gage of the property to secure the re-pay¬ 
ment of the Rs. 4,000 and the parties 
thought that they had exeouted a deed ol 
mortgage for that amount in November 
1902. That mortgage not having been 
exeouted in aocordanoe with law must be. 
ruled out of consideration altogether. 
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Then the question arises, what is the 
position of the plaintiff who had, on the 
22nd August 1901, advanoed the sum of 
Bs. 4,000 to enable the mortgagor to pay 
off the mortgage on the understanding 
that a further mortgage would be executed 
by the mortgagor. I do not think that 
there will be the slightest doubt that 
though Ganeeh had no legal title to the 
plaint property he had a right to get a 
mortgage or bo be placed in the same 
position as the previous mortgagee, and 
that right would be recognised if he came 
to a Court of Equity. 

It may be said that in India there is no 
distinction between law and equity, but 
that makes no difference on a question of 
this kind, except that it only necessitates 
a little change in phraseology, and it may 
be said that Ganesh had no right in law 
to be considered as having any interest in 
this property until he came to°a Courb of 
law whioh administers dootrines of equity 
to have his right established. That 
makes little difference where it oan be said 
that Ganesh oan ask the Court for a 
declaration that he is entitled to a ohargeon 
the property to the extent of the money 
advanced, or that he is enbibled to be put 
in the same position as the mortgagees 
who have been paid off with his money. 
We have been referred bo the oase of 
Butler v. Rice (1), where Warrington, J. at 
page 282 says : 

“The statement of claim proceeds on the well- 
known equitable dootrine that if a stranger pays ofl 
a mortgage on an estate he presumably does not 
intend to disoharga that mortgage, but to keep it 
alive for his own benefit. The statement of olaim 
asks for a declaration that the piaintiff is entitled 
to a charge on the Manor Road property for £ 450 
and interest.” 

And again at page 283 : 

“ The plaintiff did not know there wbb any other 
property ; he intended to keep alive the security 
on the Manor Road property, and that intention 
was not affeoted by the fact that the bank blso 
held another seourity, He Is entitled to a 
declaration that he has a right to a oharge on the 
Manor Road property for £ 450 and interest at 5 
per oent that being the rate of interest oharged by 
the bank, and to have his seourity enforoed by 
the usual foreclosure judgment in the oase of an 
equitable mortgage.” 

Now there is no doubt that the payment 
in 1901 created a set of oiroumstanoes 
whioh enabled the person who paid the 
money to establish his right to a oharge. 

(1) (1910) 3 Ch. 277 = 79 L.J. Oh. 653-103 
L.T. 94. 


But with regard to the property sold, the i 
mere payment would not give the person f 
who paid it any right against the property • 
either bo go into possession or to sell it. It ; 
would only give him a right to ask 
the Courb bo oome to his assistance on 
the ground that the faobs whioh he relied 
upon created a charge. I think, therefore, 
the question of limitation in this case is 
one of primary importance. This is nob the 
case of a party ooming into Court to 
enforce a oharge by suit which is pro¬ 
vided for by artiole 132 of the Indian I 
Limitation Act, which only relates to a 
suit broughb'to enforce a charge in existence 
and reoognised at the date of the suit. 

I cannot agree with the learned Pleader 
for the respondent when be says that in 
a suit of this kind ib is not necessary 
tbab bhe plaintiff should ask for a 
daolaration. That declaration has bo be 
made before tbe Court can exeroise 
its jurisdiction over the property in suit. 
Otherwise the plaintiff can only be- 
considered as a simple oreditor who has 
made a payment to his debtor for a 
particular purpose. 

An equitable mortgagee has a lien or 
interest in tbe property. He has possession 
of bhe title deeds, bub cannot go into posses¬ 
sion, and he cannot assert the righbbo sell 
the property unless he oomes to a Court 
and gets a declaratory deoree that he is 
entitled to a oharge on the property. Ib 
appears bo me thab the only Artiole in 
the Indian Limitation Aot whioh oan 
apply to a suit of this nature is arti¬ 
cle 120. Therefore, the plaintiff is barred 
unless he filed his suib within six years of 
the payment of tbe Es. 4,000. Even if 
bhe period is twelve years, the plaintiff 
would be no better off, because the suit 
was filed in 1914. I think bhe trial Judge 
has taken tbe right view when be says 
at paragraph 29 of the judgment:— 

“ The question thus arises whether the plaint¬ 
iff’s olaim on the lien thus created by law iff 
in time. The oharge was oreated on the date of 
payment, 22nd or 23rd August, 1901. The suit, 
is filed on 19th November, 1914 and thus tha 
point iB, if there are acknowledgments of euota 
part payments or payments of interest as would 
extend the period of limitation. Payments ar© 
not relied upon.” 

Thus it is found that there was nothing 
after the 23rd August, 1901 whioh would 
start a new period of limitation running* 
The plaintiff’s olaim is, therefore, barred 
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toy limitation. The result) is that? bhe 
appeal is allowed and thg?suit dismissed. 
There will be no order as to costs. 

Appeal allowed. 
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Maoleod, o.j., and Fawcett, j. 

Martand Mahadev Dunakhe and other s— 
Defendants-Appellants 

v. 

Dhondo Moreshwar Dunakhe and others — 
Plainbiffs-Respondents. 

First Appeal No. 266 of 1918, deoided on 
11th August, 1920, from the decision of the 
1st 01, Addl. Sub-J., Poona, in Civil Suit 
No. 282 of 1917, 

* Limitation Act, Art, 96— Invalid mortgage 
allotted by mistake, in partition—Suit on 
mortgage dismissed by the Trial and Appellate 
Courts—Quit to recover loss — Art. 96 applies — 
Time runs from Trial Court's decree,-; 

Where fo a partition a mortgage auppoeed by 
mistake by the parties to be alive and valid was 
assigned to plaintiff: and plaintiff sued on the mort¬ 
gage but both the Trial Court and the Appellate 

Court held that the money had already been paid 

off. 

Held, that Art, 96 applied to plaintiff’s suit for 
recovering the loss. (1983) P.J. 337 and 31 Bom. 
333, Ref. [P. 106, 0. 1.] 

But time began to run from tho decree of the 
Trial Court and not that of the Appellate Court. 
46 Cat. 670 IP.O,), Foil ; 11, All. 47 ;P.C.), Diet. 

CP. 186, 0. 1.] 


Thomas Strangman and D. C. Virkar — 
for Appellants. 

Nadkarni and P. B. Shingne —for Res¬ 
pondents. 


Maoleod, C.J.:—The plainbills sued to 
obtain an order against the defendant 
enjoining him bo make good the plaintiffs’ 
share by payment to plaintiffs of 
Rs. 9,000 and interest thereon after date 
of suit and costs. 

PlaintiffNo. 2 filed Suit No, 241 of 1903 
against bhe defendant, his father and 
plaintiff No. 1 for partition and obtained 
a deoree for partition in bhe Poona Oourb 
on the 15th of June, 1905. Plaintiff No. 2 
then filed a Darkhast No. 85 of 1907 
for execution of that deoree. A com¬ 
promise was effected between plaintiffs 
Nos, 1 and 2 and tho defendants. In 
.pursuance of that compromise certain 
properties wore allotted to plainbiffs Nos. 1 
and 21 inoluding a mortgage dated 12bh 
December, 1895 and executed by one 


Khanderao Amritrao Naik. Under the 
compromise plaintiffs Nos, 1 and 2 got a 
right to recover Rs. 3,000 including 
principal and interest on that mortgage. 
The plaintiffs sued the mortgagor in Suit 
No. 378 of 1910 bub it was held that the 
consideration for the mortgage had been 
paid off, so plaintiffs' suit was dismissed 
with costs. The plaintiffs appealed to the 
High Oourb. The High Oourb dismissed 
the appeal on the 1st of July, 1914. The 
deoree of the lower Oourb was in 
1912. Plaintiffs alleged that there 
had been fraud when bhe partition 
was effeobed, that the defendants knew 
perfectly well that this mortgage had been 
paid off. However in the trial Court it 
was proved to bhe satisfaction of the Judge 
that there had been no fraud, that ib was 
purely a mutual mistake under which all 
the parties considered this mortgage a 
perfectly good asset and that the amount 
apparently due on ib could be recovered 
from bhe mortgagor. On the authority of 
Davloha v. Rayagavda (1), whioh was 
followed in Maruti v. Rama (2), he held 
that the defendant was liable to contribute 
bo the loss bo the extent of one-half and 
passed a deoree in favour of the plaintiffs 
for Rs. 3,439 odd adding to the mortgage- 
debt whioh the plainbiffs had failed to 
reoover, the costs in both Courts in their 
suit against the mortgagor. No question 
of limitation was raised in the lower 
Court. 

In first appeal ib has been contended that 
this suit is barred by limitation. Ib must 
be admitted that if artiole 96 does not 
apply, then aooepbing the finding of the 
Court below that there had been no fraud, 
artiole 120 must apply. But the appellant 
contends the plaintiffs had only three 
years within whioh to file the suit from 
bhe date when the mistake with regard 
to this mortgage became known bo them. 
Clearly, tho cause of action against the 
defendant was that there had been a 
mistake as regards this particular item, 
whioh was treated to bo a valuable asset 
belonging to the family property. It was 
taken as representing Rs. 3,000 in bhe 
partition and it turned out unfortunately 
for the plaintiffs that there was no debt 
at all due by the mortgagor. Therefore, both 
parties were under a mutual mistake. 


(1) (1893) P.J. 337. 

(3) (1895) 31 Bom. 333, 
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and plaintiffs’ right to reoover from the 
defendant his share of the loss caused by 
that mistake arises in equiby, as has been 
held in the oases referred to above. 
Plaintiffs are, therefore, seeking for relief 
for the loss which they have incurred 
owing to mistake, and it appears to me, 
therefore, that Artiole 96 of the Indian 
Limitation Aot must apply. But it is 
oontended that time began to run, not from 
the date when the first Court held that the 
mortgage had been paid off, but from the 
date of the High Court’s decree dismissing 
the appeal. That question was considered 
in a somewhat kindred case by the Privy 
Counoil in Hukumchand v. Pirthichand (3). 
In that oase the point was, when did time 
begin to run in a suit under Artiole 97. The 
money was paid upon an existing considera¬ 
tion which afterwards failed, and time 
began to run from the date of the failure. 
The same point was taken as was taken in 
this oase. Their Lordships said at page 
637 : As between these two deorees, that 
is to say, the deoree of the first Court and 
the deoree of the appellate Court, the view 
of both the lower Courts that the failure 
of the consideration was at the date of the 
first Court’s deoree was correct, for what¬ 
ever may be the theory, under the Indian 
law an original deoree is not [suspended by 
presentation of an appeal nor is its opera¬ 
tion interrupted where the deoree on appeal 
is one of dismissal. 

Here the plaintiffs’ suit was dismissed 
and they then discovered by the decision 
of the Court that the mortgage had been 
paid off. It was open to them of course 
to appeal and to endeavour to get the 
decision of the first Court reversed. That 
would have been to their advantage tif they 
succeeded, because even if they succeeded 
in the present oase they could only reoo¬ 
ver half the loss. But it seems to me 
quite dear that the discovery of the mis¬ 
take dated certainly from not later than 
the first Court’s deoree and time then 
began to run against the plaintiff. We 
have been referred to the oase of Bassu 
Kuar v. Dhum Singh (4). But there the 
High Court reversed the deoree of the 
lower Court and it was only when that 
ooourred that the cause of action arose. It 
appears to me , therefore, we must take it 

(3) (1918) 46 Cal. 670-50 I.G. 444-21 Bom, L. 
B. 632 (P.O.), 

<H4) (1889) 11 All. *17-15 I.A, 211=*5 Bar. 260 
(P.0,), 


that time began to run against the plaintiff 
in 1912 and that this suit to reoover from 
the defendant his share of the loss must be 
barred under Artiole 96. There is no hard¬ 
ship in the oase, because even after the 
High Court dismissed the appeal in 1914, 
the plaintiffs still had a considerable time 
in which to file this suit. 

The appeal, therefore, I think, must be 
allowed and the plaintiffs' suit dismissed. 
As this point was not taken in the Court 
below we make no order as to costs. The 
cross-objections are dismissed with costs. 

Appeal allowed . 

A.I.R. 1921 Bombay 185. 

Pratt, j. 

In re Indian Arbitration Act 

and 

In re Babaldas Khemchand. 

Original Civil Jurisdiction Suit No. 3450 
of 1919, decided on 12th December, 
1919. / 

Arbitration Act, S. 19—Submission to artiA 
trators—Court has jurisdiction to stay suit. 

Where there is a submission providing for a 
reference to arbitrators, the Court has jurisdiction 
to etay the suit under 8. 19. (1900) 2 Q.B. 606 and 
43 Bom, 809 Ref. The worda in 8. 19 “a submission 
to which this Aot applies’* are intended to provide 
for the oase where a suit is filed in an up-country 
Court in an area to whioh the Aot has not been 
applied though part of the cause of aofcion has 
arisen in a Presidency town. That Court, though 
not the Court defined in 8. 4 (a), would have 
power to stay the suit if the submission was one 
to whioh the Aot applies or in ofchor words if the 
suit oould with leave or otherwise have been filed 
in a Presidency town. 31 Bom. 236. Dissented 
from. [P. 186,[Gs. 1 & 2.] 

B. J. Desai —for Petitioner. 

Kanga —for Opponent. 

Pratt, J.: —The plaintiff sues his two 
partners for an aooounb of a partnership 
whioh he says was dissolved on the 14th 
of November, 1917, 

This is a petition by the 1st defendant 
partner for stay of the suib under section 19 
of the Indian Arbitration Aot, 1899, on 
the ground that the partnership agreement 
inoluded a submission to arbitration. 

The submission is in olause 12 of the 
agreement whioh is as follows :— 

“ When any one of ourselves the abovenamed 
partners shall desire to separate, he Bhall give 
three months' previous notice in writing and shall 
separate without raising any objection after 
making up the aooounts. If it does not become 
possible to oome to proper understanding the 
(dispute) shall be brought to settlement by appoint¬ 
ing three arbitrators of the three partners. This ia 
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agreed to by the abovenamed three partners. I! 
despite this any ooe of the partners shall take 
further steps (proceedings) the same shall be on 
his account and at his risk.” 

For the respondent-plaintiff Mr. Kanga 
contends that the submission providing 
for a referenoe to three arbitrators is out¬ 
side the scope of the Indian Arbitration 
Aotand that the Court has no jurisdict¬ 
ion to stay the suit under section 19. 

It has recently been decided that the 
Court oannob act under section 8 or sec¬ 
tion 9 of the Aot in the case of a referenoe 
to three arbitrators : Gopalji Kuverji v, 
Morarji Jeram (1). But the dicta in that 
case of Scott, C.J. that “ the Aot does not 
attempt to provide for every oase ” and of 
Hayward, J. that the Aob “applies primarily 
to the ordinary commercial contracts” are 
limited to the provisions contained in 
sections 8 and 9 for the speoifio enforce¬ 
ment of the submission. Section 2 of the 
Aot is general in its terms and applies the 
Aob to oases where the subjeot-matter 
oould be, as here, the subjeot of a suib in 
a Presidency town. The intention of the 
Legislature was evidently to apply the 
Indian Arbitration Aob bo all suoh cases 
and to leave other oases subjeot bo the 
Civil Procedure Code. Although the Court 
is only able to enforce bhe submission by 
appointing arbitrators for reoaloitrant 
parties in the usual oases of a referenoe to 
one or two arbitrators, yet other oases are 
still within bhe soope of the Aob. For 
instance, an award passed by three 
arbitrators could be filed and given the 
status of a decree under seobion 15. And 
even if bhe Court oannob give direct 
assistance by nominating an arbitrator ib 
can do so indirectly by staying a suit filed 
in defianoe of the submission. The oase 
of Manchester Ship Canal Company v. S. 
Pearson <C Son, Limited (2), and a dictum 
of Hayward, J. in Gopalji Kuverji v. 
Morarji Jeram (1), support this view. 

Ib is true that the power to stay in 
seobion 19 is limited to the oase of “ a sub¬ 
mission to whioh this Aot applies, ” and on 
those words Mr. Kanga contends that tho 
power of stay is limited to submissions 
whioh can be enforced under seobion 8 or 
section 9. This construction is inadmis¬ 
sible for the seobion says “ this Aot " not 
“seobion 8 or seobion 9 of this Aob”. Bub, 

(1) (1919)49 Bom. 809-60 1,0. 411=*21 Bom. 

L.R, 308. 

(2) (1900) 2 Q.B. GOG. 


says Mr. Kanga, these words cannot be 
mere surplusage and some meaning must 
be atbaohed to them. In my opinion they 
are intended to provide for the case where 
a suib is filed in an up-oountry Court in an 
area to whioh bhe Aot has nob been ) 
applied though part of bhe cause of action 
has arisen in a Presidency town. That 
Court, though nob the Court defined in 
section 4 (a), would have power to stay' 
bhe suit if the submission was one bO' 
whioh the Aot_applies or in other word? t 
if bhe suib oould with leave* or other¬ 
wise have been filed in a Presidency 
town. I am aware that this consbruobion 
conflicts with the case of Ralli Bros. v. 
Noor Mahomed (3). Bub I venture respect¬ 
fully to differ from that case. The- 
definition of “Court” in section 4 (a) is- 
subjeob to a proviso of repugnancy in the 
subjeob or context. The Courts in seo¬ 
bion 4 (a) are the Courts enforcing the 
machinery of arbitration in the areas 
where the Aob applies. To apply this- 
definition to bhe Court in seotion 19 would 
give the Bombay High Court a power to 
stay a suit perhaps in a Court in the- 
Punjab whioh would conflict with the- 
provisions of seotion 5G ( b ) of the Speoifio 
Relief Aot. The Legislature oould nob have 
intended that a Court that had nob 
oognisanoe of the dispute should intervene 
and deoide whether the Court of trial 
should or should nob give way to the 
arbitrator. The Court of trial is in a better 
position to deoide whether there should or 
should not bo arbitration. This is also the- 
rule in England: Morriston Tinplate 
Company v. Brooker Dore iC Co. (4). 

Seotion 19, therefore, applies ; and that 
being so, is there any reason for not hold¬ 
ing the parties to their agreement and 
staying the suib ? 

It is contended that the last sentence in 
the submission—" If despite this any one 
of the partners shall take further steps 
(proceedings) the same shall be on his 
aooounb and at his risk”—gives any 
partner liberty to file a suit. That con¬ 
struction would reduce the whole olauae 
to a nulliby. The words are not happy 
bub they seem to me to be designed nob bo 
limit but to enjoin the duty to arbitrate. 

It is next suggested that the dispubo 
does not fall within the soope of the 

(9) (1907) 31 Bom. 236-8 Bom. L.R. 966. 

(4) (1908) 1 K.B. 403-77 L.J.K.B. 197-98 L.Te 
219-62 B.J. 210-24 T.L.R. 224. 
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submission as the defendant-petitioner 
has contended that the partnership has 
not been dissolved. But the date adopted 
for the dissolution is a matter whioh is 
ancillary to the taking of the aooount. 
The suit as filed i9 a suit by the plaintiff 
who says he went out of the partnership 
in November, 1917 and claims an account. 
That is the very subject-matter of the 
submission. 

Then, it is said that the Oourb should 
not exeroise its discretion to stay b6oause 
it cannot enforce the arbitration. But I 
do not think it reasonable that the Court 
should refuse indireot assistance merely 
beoause it cannot give direct assistance. 
And it is not suggested that there would be 
any difficulty in constituting a competent 
tribunal of three under the terms of the 
submission. 

There is aformal defeot in the petition, in 
that it is nob accompanied by an affidavit 
that the respondent was willing to arbi¬ 
trate at the time the suit was filed. Mr. 
Desai underbakes to file this affidavit, and 
I accordingly grant the petition with costs 
and stay further proceedings of the suit. 

Order accordingly. 


AIR. 1921 Bombay 187. 

Macleod, o.j. and Shah, j, 

Motibhai Shankarbhai Patel —Plaintiff- 
Applioant 

v. 

Nathabhai Narayanbhai Patel —Defend¬ 
ant-Opponent. 

Civil Extraordinary Application No. 133 
of 1920, decided on 20bh Ootober, 1920, 
from the order of the 1st 01. Add!. Sub-J., 
Ahmedabad, in Suit No. 1000 of 1916. 

_ Administration—8uit for—Property in posses¬ 
sion of party to suit—Administrator ean decide 
if it belonged to deceased. 

If in the oourse of an inquiry as to the assets 
belonging to the estate of a deoeased person, any 
assets in possession of persons who are parties to 
the suit are olaimed as forming part of the assets 
of the estate of the deoeased, the person, appointed 
by the Court as representing the estate of the 
deoeased to take suoh steps as may be neoessary 
for the proper administration of the estate, oan 
deoide whether suoh assets belonged to the decea¬ 
sed or not. But he oannot deoide each a question 
if the persons in whose possession the properties 
are, are not parties to the suit. [P. 187, 0. 2.] 

G. N. Thakor —for Applicant. 

H, V. Divatia —for Opponent. 


Macleod, C.J. :—This is an application 
under the oivil extraordinary jurisdiction 
of this Court. The plaintiff filed an 
administration suit for the administration 
of the esbate of the deceased Manorbhai 
against the defendant who, it is alleged, 
had taken possession of the whole of the 
property of the deceased together with the 
documents, papers and acoount books 
relating thereto. A preliminary decree 
was passed directing an account to be 
taken of the estate of the deceased. An 
administrator was appointed to take 
evidence and to report as to the nature of' 
the properties and the rights of the parties 
thereto. The administrator made an 
inquiry and filed a report. Objections were 
raised by the parties to that report, and in 
the course of the argument the defendant 
objected to the jurisdiction of the Court to 
deal with certain property on the ground 
that the Court had no jurisdiction to deal 
with any properties in his possession which, 
he contended did not belong bo the estate of 
the deoeased. The learned Judge upheld 
that contention, and the result was that the 
/ object of the inquiry was frustrated. No 
doubt if in the course of an inquiry as to , 
the assets belonging to the estate of a 
deoeased person, any assets in possession 
of persons not parties to the suit are 
claimed as forming part of the assets of the 
estate of the deoeased, the person appointed 
by the Court as representing the estate of 
the deceased to take suoh sbeps as may be 
neoessary for the proper administration of 
the estate could not have deoided whether 
suoh assets belonged to the deceased or not. 
Suoh questions oould not be deoided. 
againsb persons who were not parties to 
the suit. In this case the assets are in the 
possession of the defendant. There is no 
reason why the Courb should not decide as 
between the parties to the suib whether 
those assets belonged to the estate of the 
deoeased or not. If that is not done, tne 
only result would be that another suit 
would have to be filed in whioh the con¬ 
testing parties would be the same and the 
issues would be the same whioh have 
already been raised in this suit. It seems 
to me, therefore, that this is a oaee in 
whioh a preliminary decree has been passed t 
bub the carrying out of that preliminary 
decree has been obsbruoted by the defend¬ 
ant’s contention, and that the Court has 
taken a wrong view in aooeding to that • 
contention. It is oertainly desirable f 
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therefore, that in the interests of justice, we 
should express the opinion that the oonolu- 
Bion which the Judge arrived at on the 9th 
of February, 1920, declining bo go on with 
the inquiries with regard to bhe assets of 
the deceased was inoorreot, and that the 
learned Judge should be directed to con¬ 
tinue the inquiry with regard to the 
objections raised by the defendant to the 
administrator’s report. If the result is un¬ 
satisfactory bo bhe defendant, then he will 
be able bo appeal againsb bhe final decree. 
The rule, therefore, will be made absolute 
with costs. 

Shah, J.:—I agree. 

Rule made absolute . 


A.I.R. 1921 Bombay 188, 

Macleod, c.j. and Fawcett, j, 

Jagjivan Harjbhai and another —De¬ 
fendants 

v. 

Kalidas Mulji —Plaintiff. 

Second Appeals Nos. 3 and 8 of 1919, 
decided on 12bh Augusb, 1920, from bhe 
deoision of bhe Jb., 1st 01. Sub-J., Surat in 
Appeal No. 50 of 1917. 

Pre-emption — Custom — Applicability—Hindus 
of SuratPre emption applies to houses but not 
settled if it applies to agricultural land. 

Hindus in 8ucat have adopted tho Mahammadan 
law of pce-emption by a long established ouefcom 
with regard to housos. It is an opon question 
whether Hindus have adoptod any law which 
gives a right of pre-emption with regard to agri¬ 
cultural lauds. It is not advisable to extend any 
customary law whioh is in ooufliot with the per- 
sonallaw of the partiosunless there isevidenoe that 
suoh alien law has been adopted. [P. 188, 0. a.] 

j\I. B. Dave —for Defendants. 

II- Mctha and M, R. Viduarthi —for 
Plaintiff. 

Macleod, 0. J.The plaintiff sued for 
a declaration bbab be was entiblod bo a right 
of pre-emption in reference to bhe plaint 
land, whioh admittedly was agricultural 

land. In the trial Court tho second issue 
was :— 

“ Has plaintiff the right of pre-emption with 
respect to the land in suit whether aooording to 
law or to any looal custom ” 

The third issue was : 

" Does defendant show that the right of pre- 
emption does not extend to or oannot be exeroieed 
in respeot of agricultural land.** 


That issue was founded on the conten¬ 
tion in the defendants' written statement 
that the righb of pre-emption did not 
extend to agricultural lands, The trial 
Court dismissed the suit finding issues 2 
and 3 in the negative. In appeal this 
deoree was set aside and the case was 
remanded for disposal on merits after 
substituting this issue :— 

“ Does plaintiff prove the existence of an anoient 
and invariable oustom of pre-emption among 
Hindus of the Surat District in respect of agricul¬ 
tural lands. ” 

For bhe original issues Nos. 2 and 3. I 
think it oan no longer be doubted that 
this Court has reoognised that Hindus in 
Surat have adopted the Mahomedan law 
of pre-emption by a long established ous¬ 
tom with regard to houses. The only 
oases whioh have oome before bhe Courts 
either from the Distriot of Surat or from 
other Disbriobs of Guzerat have related to 
houses and it musb be certainly an open 
question whether Hindus have adopbad 
any law whioh gives aright of pre-emption 
with regard to agricultural lands. It 
even seems doubtful from bhe authorities 
on Mahomedan law whether Mahomedans 
themselves reoognised the righb of 
Mahomedans to pre-emption with regard 
bo agricultural lands. However bhat 
may be, it is quite possible that, even 
assuming bhe Mahomedans themselves 
reoognised that righb, Hindus from the 
Distriot of Surat reoognised bhab the right 
of pre-emption, as far as they were con¬ 
cerned, should be oonfined to pre-emption 
of houses and it may well have been, con¬ 
sidering bhe uncertainty of Mahomedan 
law, they did nob adopt any suoh law with 
regard bo agricultural land. 

It is oertainly nob advisable, in my 
opinion, to extend any customary law 
whioh is in confiiob with the personal law 
of the parties unless there is evidence that 
such alien law has been adopted, and it is 
oertainly desirable and right bhat the issue 
set out by the learned appellate Judge 
should be tried. 

I think, therefore, both the appeals fail 
and should be dismissed with costs. 

Appeals dismissed . 
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Maoleod, o.j., and Fawcett, j. 


Balkrishna Bhimaji Mokashi and 
another —Appellants 

v. 

Ramhrishna Gangadhar Dixit Inamdar 
and others —Respondents. 


Seoond Appeal No, 893 of 1918, deoided 
on 21st July, 1920, from the decree of the 
Asst- J., Belgaum. 

• * Hindu Law — Succession — Bandhus — 
Female Bandhu though nearer is excluded by 
maid Banihu, 

Female Baudhus are excluded by the oiu9 
olajses of Baudhus mentioned iu the Mibakshara. 
Female Baudhus though nearer in deoree are 
excluded by male Bandhus. Hence, a brother’s 
daughter is exoluded by mother’s sister's son. 3l 
Mad. 321 Ref. [P. 189, C. 2.] 

Nadkarni and A. G. Desai —for Appel¬ 
lants. 

Bahadurji and S. R. Bakhale —for Res¬ 
pondents. 


Macleod, C. J.: —The plaintiff sued to 
recover possession of the plaint property 
and his claim was resisted by the defend¬ 
ants Nos, 3 and 4 who denied that the 
plaintiff was the owner. In ’the trial 
Court the plaintiff’s suit was dismissed. 
In appeal the plaintiff's claim was allowed 
and he was held entitled to reoover posses¬ 
sion of the plaint property with the excep¬ 
tion of what was mortgaged to the 
defendants Nos. 3 and 4. The learned 
Judge decided in the plaintiff’s favour on 
the ground that defendant,No.l[a brother’s 
daughter of Raghu the propositus] through 
whom the plaintiff claims, was a nearer 
heir to Raghu than the vendors of defend¬ 
ants Nob. 3 and 4 who were the sons of 
Raghu’s mother’s sister. The learned 
Judge says : 


“ It is now settled law that the suggestion in 
West and Buhler. page 491, as to the postpone¬ 
ment of all other bandhus to the nine specially 
mentioned in the Mitabshara is not correct and 
that the only principle governing the order of 
succession among bandhus is that oi propinquity,” 

Unfortunately the learned Judge has 
nob cited any authority for that opinion 
which, if correct, would mean this, that 
the female bandhus are placed in a posi¬ 
tion of equality with male bandhus. Now 
the nine bandhus specially mentioned in 
the Mibakshara ara male bandhus , and 

although other male bandhus have been held 


by various decisions entitled to rank with 
those bandhus t there is not a word said in 
any of those decisions about female band¬ 
hus being plaoed in equality with the male 
bandhus. On the other hand there is a direct 
decision of the Madras High Court— Rajah 
Venkata Narasimha Appa Rao Bahadur v. 
Rajah Surenani Venkata Purushothama 
Jagannadha Gopala Rao Bahadur (1)— 
that under the Mibakshara a male bandhu 
is entitled to preference over a female 
bandhu even though the latter is nearer 
in degree. In the abseDoe of any autho¬ 
rity to the contrary of the opinion express¬ 
ed by West and Buhler we are of opinion 
that female bandhus are exoluded by the 
nine classes of bandhus mentioned in the 
Mibakshara. Mr, Mulla also in his work 
on Hindu Law cannot point to any 
authority bo support the learned Judge’s j 
conclusion. We may take it then as j 
settled law, as far as the present oase is J 
concerned, that female bandhus are still | 
exoluded.from being treated on an equality [ 
with male bandhus. 

The result is that the appeal is allowed 
and the plaintiff can only be entitled to the 
half-share of Appa in the plaint property 
subjecb to the mortgage of the defendants 
Nos. 3 and 4, 

It is true that he sues for possession 
although the properties are in the posses¬ 
sion of the mortgagees until the mortgages 
are paid off. But it is just as well that in 
order that there should be no dispute in 
the future we should hold him entitled to 
that half-share of Appa subjeob bo his 
having bo pay off bhe mortgages together 
with the costs and further charges if any 
before he gets possession. 

Plaintiff bo pay costs throughout. 

The cross-objections are dismissed with 

C08t8, 

Decree reversed , 


(1) (1908) 31 Mad, 321 = 18 M.L.J. 409. 
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Crump, j. 

Bai Awabai —Plaintiff 

v. 

Khodadad Ardesher Koochabiogi —De¬ 
fendant. 

The Parsi Matrimonial Suit No. 6 of 
1919, deoided on 20th July, 1920. 
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Parsi Marriage and Divorce Act (XV of ISt5). 

Ss 3, 6 and 9 to 14 —Absence of certificate and 
entry in register does n ft invalidate marriage-— 

In such cans, marriage can be groosd by other 
relevant eviier.es- 

Tba cacbiflJiia uaJar 3- 6 i; not in ifc?elt ons of 
tho cequiaitea for a valid marriage, eo the abaenoa 
of any entry ia tho register would not aSaot the 
validity of the marriage. The only way iu which 
it would affect a suit under the Aot would 
be aa regards tho manner of proof, So whore 
there wa 3 no certificate, and, therefore, there wai 
nc entry in the register, any other relevant evi¬ 
dence is admissible. Had there been an entry in 
the cegistec which was for some cause or other not 
available, on proper proof that it was not possible 
to produce the register, there would be no diffi¬ 
culty as to tho admission of secondary evidence. 

[P. 190, C. 2 ; P. 191. 0. 2 ] 

K. JV. Koijvee —for Plaintiff. 

r Crump, J. :—A novel point of law 
has arisen in this oasa and at the express 
desire of the delegates who regard the 
matter as of importance to the’ircommuniby 
I place on raoord my decision upon tho 
point. The matter arose in bhis way. 
The petitioner, a Parsi lady, is suing for a 
divoroe from her husband and the first 
issue is whether it is proved that the peti¬ 
tioner was lawfully married to the respond¬ 
ent. It so happens that no exbraot from 
the register maintained under sections 6 to 
14 of Aot XV of 1865 is forthcoming. The 
evidence is to the etfeot that a oerbifioabe was 
filled in as required by seotion 6, bub when 
it was taken bo the respondent to be signed 
he bore it up and refused to affix his sig¬ 
nature. In these oiroumatanoes bhe dele¬ 
gates have expressed some doubt as bo 
whether the marriage can be held to be a 
valid marriage, and have requested me 
to plaoe my opinion upon record, 

Turning bo the Parsi Marriage and 
Divoroe Aot, it will be seen bhab the requi¬ 
sites bo bhe validity of a Par 3 i marriage are 
laid down in section 3, Those requisites 
may be stated briefly as follows :—11) 
the absence of any degree of oonsanguinity 
or affinity prohibited among Parsis (2) the 
solemnization of the Asirvad ceremony by 
a Parsi Priest in the presence of bwo Parsi 
witnesses ; and (3) in the oaso of Parsis 
under bhe age of twenty-one years of ago, 
the consent of father or guardian given pre¬ 
viously bo the marriage. It will be observed 
that the Legislature in laying down these 
requisites for a valid marriage has nob 
included the registration of the marriage 
which is dealt wibh by subsequent sections 
of bhe Aot. Turning to those sections, it 
will appear from section 6 that immediately 


upon the solemnization of the marriage a 
certificate is to be given by bhe officiating 
priesb in the form contained in bhe sohedule 
to bhe Aot. The wording of the seotion 
shows that the oerbifioabe is given afber 
the marriage has been contracted and 
solemnized, and, therefore, the certificate 
is not in’ifcaelf one of the requisites for a 
valid marriage. I need not deal here with 
bhe contents of 0 8uoh certificates. I have 
already explained how in this case it oamc 
about that no valid certificate was aotually 
drawn up. 

The further directions of bhe law upon 
bhis point are that the certificate is to ba 
sent to bhe Registrar who makes an entry 
in his register. And section 8, para¬ 
graph 2, lays down the effect of such an 
entry. Ib says that every such register 
shall be evidence of the truth of the 
statements therein contained. So far 
ib is clear that what the Legislature 
has in mind is to secure a proper 
record of marriages duly solemnized 
between Parsis. Ib is impossible to sup¬ 
pose that if an entry in the register were a 
requisite to the validity of the marriage, bhe 
Legislature would have omitted to say so 
in section 3 which is plainly considered to 
be exhaustive upon this point. 

The further seotions dealing with the 
register, bhab i3 to say, seotions 9 to 14, 
lay down oerbain penalties with referenoe bo 
certain acts or omissions connected 
with the certificate or bhe register. 
The object of those penalties is to secure 
that fchia most desirable record of marri¬ 
ages shall be properly maintained. As in 
the case of all enactments of bhis nature 
ib is neoessary to provide a penalty for 
failure to comply wibh any formality, if 
suoh formality is regarded of prime 
importance. Otherwise, in the ordinary 
oourse of human conduct, these formali¬ 
ties will not be complied with and the 
objoob of the Legislature will not be 
secured. 

Therefore, tho conclusion at which I 
have arrived, and I do nob think that the 
point is really & point of any doubt, is 
that tho absence Of any entry in the 
register would nob affeob the validity^ of 
tho marriage. Tho only way in which 
ib would affoob a suit under the Aot would 
be as regards bhe manner of proof. Here, 
where there was no certificate, and, there¬ 
fore there was no entry in the register, it 
is plain that any other relevant evideaoe 
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is admissible. How the ease would stand 
had there been an entry in the register 
whioh was for some oause or other not 
available is a matter on whioh it is not 
necessary forme'bo pronounce any opinion 
in this case, though I may say that on 
proper proof that it was not possible to 
produce the register there would appear to 
be no difficulty as to the admission of 
secondary evidence. 

Order accordingly. 


* A.I.R. 1921 Bombay 191 (1). 

Maclbod, c.j. and Fawcett, j. 


Isufalli Hassanally and others —Appli 
cants 



Ibrahim Dajibhai —Opponent. 


Civil Extraordinary Application No. 134 
of 1920, decided on 7th Ootober, 1920, 
from the decision of the 1st Cl. Sub-J., 
Broach, in Small Cause Suit No, 821 of 
1919. 


• Cotnract Act, S. 160— Goods hired being unfit 
for purpose for which they are hired , bailee need 
not return them to bailor—Mere notice to bailor is 
enough. 

A bailee foe hire is ordinarily bound to return 
the artiole hired at the end of the period for whioh 
it is hired. But there is an implied warranty 
when an artiole is hired out for use that it is fit 
to be used for that purpose, and if there is a breaoh 
of warranty then there is no liability to pay the 
-hire. In suoh a oase a bailee oan leave the artiole 
where it is and giv6 notioe to the bailor that there 
is a breaoh of warranty and he iB not bound to 
ceturn it to the bailor. Chew v. Jones (1847) 10 
Ii,T. 331, Ref. [P. 191, C. 3.] 


G. N. Thakor —for Applicants. 

B. J. Thakor —for Opponent No. 1. 

Macleod, C.J, :—In this oase the plain¬ 
tiffs hired out a grasspress to the defendants 
at the rate of Rs. 22 a month, They 
complain that the defendants did not pay 
the rent, nor did they return the Press. 
.The defendants on the other hand said that 
the Press was not in working order, and 
that they had spent some money in repairs, 
that still it could not be used, and, there¬ 
fore, they had to get a Press from another 
(man. The Judge dismissed the suit, and 
■has found as a faot that the Press would 
mot work.. The only question was whether 
-the detention of the Press by the defendants 
would involve them in liability. Qe consi¬ 


dered that owing to the express oonduot 
of the defendants they were not liable. 
That was not a very satisfactory way 
of dealing with the question about which it 
is somewhat difficult to find authority. A 
bailee for hire is ordinarily bound to return 
the artiole hired at the end of the period 
for whioh it is hired. But the Indian 
Conbraot Aob says nothing as bo what is? 
to happen if it is found that the article 
is nob fit to be used for the purpose for 
which it was hired. No doubt there is an 
implied warranty when an article is hired 
out for use that it is fib to be used for that 
purpose, and if there is a breaoh of warranty 
then there is no liability to pay the hire. 
The question is whether a bailee oan leave 
the artiole where it is and give notioe to the 
bailor that there is a breaoh of warranty, 
or'whether he is bound to return it to the 
bailor. However, there is a oase on this 
question, Chew v. Jones (1), in whioh an 
opinion was expressed by the Court that if 
a man hired a horse for the purpose of a 
journey, then there was a warranty that 
the horse was fit for the journey, and if it 
was found out that the horse was nob 
fib for the journey and broke down 
then the bailee was entitled to leave 
the horse at the nearesb stable and give 
notioe to the owner that he had done so. 
From that it may be deduced that all that 
the bailee is bound to do is to give notioe 
that there has been a breach of the 
warranty. This the defendants did, and 
as the Judge has found that there was a 
breaoh of warranty, therefore they were 
not liable. The rule must be discharged 
with costs. 

Buie discharged . 


(1) (1847) 10 L.T. 231. 


A.I.R. 1921 Bombay 191 (2). 

Macleod, c.j, and Fawcett, j. 

Gopal Dinkar Nagarkar — Plaintiff- 
Appellant 

v. 

Ganesh Narayan Nagarkar and others — 
Defendants-Respondenbs. 


Appeal No. 17 of 1919, deoided on 28th 
July, 1920, from the order of the firsb Cl. 
Sub-J., Ahmednagar, in Suit No. 884 of 
1912. 
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• Civil P.C., 8ch. 2, Para 12 (b) and (o)—Court 
cannot go into merits of ditpule — Court has no 
inherent jurisdiction to amend an award . 

Under para. 12 (6) and (c) the Court has no 
jurisdiction to go into the merits of the dispute 
and oome to a conclusion of its own, with the 
result that a very distinot alteration i3 made in 
the award. When the parties agree to havo their 
disputes deoided by their arbitrators, they agree to 
aocepc the deoision of the arbitrators whether it 
might be right or wrong and the Court can only 
alter the award within the limits laid down by the 
eoond Schedule. 42 All. 277 and 34 Bom. 467, Ref. 
[P. 192. C. 2 5 P. 193, C. 1,] 

S. R. Bakhalc —for Appellant!. 

G. S. Mulqaokar —for Respondents. 

Macleod.C.J.:—The matters in dispute 
in this suit were referred to arbitrators at 
the request of the parties who agreed to 
abide by the deoision of the arbitrators, 
who wore two in number, on the points on 
which bhey agreed, and by the deoision of 
the umpire on point or points on whioh 
they differed. The arbitrators agreed, on 
certain points and they filed their award 
on the 19th of February, 1915, and 
on the points on whioh they differed 
the umpire gave his deoision on the 
9th of August, 1918. Both parties filed 
objections to the arbitrators’ award. 
The Gourb passed an order on an appli¬ 
cation mado by the parties to amend the 
award on the ground that there were 
oertain olerioal errors made by the arbi¬ 
trators. The order was, 

“ Notico to arbitrators to rootify the award 
under Rule 12 of the Second Schedule of the Civil 
Prooedure Code and notice to the plaintifl to 
show oause why the award should not bo amended 
as proposed by the defendants 

On the 28Gh Gf July the plaintiffs made 
an application to the Court pointing out 
oertain olerioal errors mado by the arbit¬ 
rators and the Court passed an order 
forwarding the application to the arbitra¬ 
tors for consideration. The arbitrators 
considered the objections of the parties, 
and submittod their opinion regarding the 
alleged errors on the 31st of August, 1915. 
Notioe was then issued to the parties, 
and an order was passed after hearing 
them, appointing two Commissioners to 
examine the accounts made by the arbi¬ 
trators with a view to ascertain whether 
they really involved any arithmetical or 
olerioal error. The Commissioners were 
direotod to examine the aooount8 and also 
the parties, if nooessary. Thereupon the 
Commissioners asked the opinion of the 
Court on oertain points on whioh the 

Court passed the following order; 


NARAYAN (Maoleod, C.J.) 

“The Ocmmiaaionei: ahould oonfine himself to 
three items (double entries aa stated in tho 
PurshiB, Exhibit 120, by Mr. Patwacdhan). 

Even if the parties may ask to re-open the whole 
aooount, he should not be guided by their viewB,. 
for the arbitrators’ award oannot bo ohallenged. 
exoept for olerioal errors. Mr, Patwacdban haa 
pointed out ouly three errors and plaintifl haa 
pointed out none”. 

The Commissioner made his report 
whioh supported the opinion of the 
arbitrators. The Court then considered 
any objections taken by the parties with 
regard to the three disputed items, 
apparently the same as thoso whioh were 
referred to the Commissioner by the pre¬ 
vious order, aDd the Court reversed the 
report of the Commissioner on these three 
items and directed that the Commissioner 
already appointed should make calcul¬ 
ations in the light of the judgment and 
find out what amount was really due and 
by whom to whom. The Commissioner 
then reported and eventually a decree was 
passed in favour of the defendants for 
Rs. 2,027-10-0. 

It appears to us that an absolutely 
wrong prooedure has been followed by the 
Court from the commencement of these 
proceedings. The Court professed to act 
under para. 12 of the Second Sohedule. 
All questions of misoonduot against the 
arbitrators had been dropped, and the 
only suggestions that could be made 
against the award should have been made 
under sub-paras. (6) and (c) of para. 12. 
But the Court in effeob directed the 
Commissioner to sit in appeal on the award 
of the arbitrators with regard to the three 
disputed items, and when the Commis¬ 
sioner supported the decision of the 
arbitrators, the Court itself sab in appeal 
on the deoision of the Commissioner. Bub 
the only powers the Court had under para 
12 (6) and (c) wore either to amend an 
obvious error whioh could be amended 
without affecting the deoision, or to reotify 
a olorioal mistake or an error arising from 
an accidental slip or omission. It oannot 
ho said that the Court has amended an 
obvious error whioh could bo amended 
without)affecting suoh deoision, beoause 
the deoreo of the Court was entirely 
different from the award of the arbitrators. 
Nor oan it be said that the Oourb had 
rectified a clerical mistake or an error 
arising from an accidental slip or omis3ion t 
The Oourb went into the merits of the t 
dispute as regards those three items and 1 
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came to a conclusion of its own, with 
the result that a very distinot alteration 
was made in the award. When the 
parties agreed to have their disputes 
deoided by their arbitrators bhey agreed to 
aooept the decision of the arbitrators 
whether it might be right or wrong, and 
the Court can only alter the award within 
the limits^txlaid down by tbe Second 
Sobedule. There is a recent decision— 
Shiam Lai v. Parshottam Das (1), where ib 
was deoided that 

" It is not a ground for remitting an award on 
matter referred to arbitration or for setting aside 
an award that the arbitrator has made a mistake 
in arithmetio and apparently unintentionally has 
awarded a larger sum of money to be paid by one 
party to the other than he would have awarded if 
hie attention had been direoted to the mistake”. 

This is a stronger case, beoause fehe 
arbitrators’ attention was direotly drawn 
to bhe objections made to their award and 
they finally deoided what their award 
should be after hearing those objections. 
In my opinion, therefore, the procedure 
followed by the trial Court was wrong. 

The decree must be seb aside and a 
decree must be passed in terms of the 
award. 

The appellants must have their oosbs of 
this appeal. 

Fawcett, J.: —I entirely concur. The 
procedure adopted by the Subordinate 
Judge in this case is dearly unwarranted 
by the provisions of the Second Sohedule 
of bhe Code of Civil Procedure and he has 
practically arrogated to himself appellate 
or revisional jurisdiction which is not 
conferred upon him. Even if tbe Subor¬ 
dinate Judge considered he had an 
inherent power to alter the award for the 
ends of justice under section 151 of the 
Civil Procedure Code, this action is 
against the ruling of this Court in Jethabhai 
Narsey v. Chapsey Gooverji (2). In that 
case it was held that, where aooording bo 
well established principles, oerbain ques¬ 
tions have been removed from the 
jurisdiction of the Court, they cannot be 
brought within the jurisdiction on the 
plea that the Court has inherent power to 
do what justioe requires for the parties 
before ib. 

There is only one other thing I would 
add. The Subordinate Judge in paragraph 
40 of his judgment describes these errors 

(1> (1920) 42 All. 277 = 68 I.O. 585 = 18 A.L.J. 241. 
(2) (1910) 34 Bom. 467 = 4 I.C. 108 = 11 Bom. L. 

R. 1014. 
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as "errors of calculation or omission to 
take into consideration in calculation or 
of kindred nature and nothing more , 
that is to say, they were arithmetical 
mistakes. But it is to be noted that under 
clause (c) of paragraph 12 of the Seoond 
Sohedule the Court oan only oorreob an 
award where it contains a clerioal mistake, 
whereas in seotion 152 of the Code clerioal 
or arithmetical mistakes are mentioned as 
apparently two separate classes of 
mistakes. It would be difficult, therefore, 
bo say thab the word ‘clerical’ in olause (c) 
covers the word 1 arithmetical*. 

Decree reversed. 

* A.I.R. 1921 Bombay 193. 

Macleod, o.j., and Shah, j. 

Gordhandas Nathalal Patel —Appellant 

v, 

Bai Suraj and others —Respondents. 

Eirst Appeal No. 134 of 1920, deoided 
on 13bh July 1921, from the decision of 
the Jb. J., Abmedabad, in Miscellaneous 
Application No. 255 of 1918. 

• Will — Evidence—Testator need not hav$ been 
in perfect health nor his mind be so clear as to bs 
able to give complicated instructions. 

It need not be proved that a testator, in order 
that hie will may be found good by a Court, was 
in perfect state of health, or that bis mind was 
so clear as to enable him to give complicated 
instructions. It is sufficient if it is proved that 
be was able to give the outlines of the manner in 
wbioh his estate was to be disposed of, and was 
able, when the result of the lawyer’s efforts was 
read out to him, to understand that his instruc¬ 
tions in the main had been oomplied with,[P. 194, 
O. 2.] 

B. J . Desai —for Appellant. 

Coyajee and Divatia —for Respondents. 

Macleod, C.J.:—The’petibioner prayed 
for tbe grant of letters of administration 
with the will annexed of the assets and pro¬ 
perty left by his deceased unole Somnath 
Bapuji who died in Bombay at about 3 
A.M. on 14bh April 1918 in the house of 
the petitioner. Tbe deceased Somnath, 
aoording to the petitioner, executed a will 
at about 10 P.M. on the 13th April 1918, 
that is about five or six hours before his 
death. The opponents to bhe grant were 
bhe widow of the deceased and her two 
daughters. Two other daughters of the de¬ 
ceased by his first wife have acquiesced in 
the petitioner’s claim to letters. 
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The Judge in fche Court? below has 
refused fco grant letters with the will 
annexed to the petitioner. There is no 
doubt that Somnatb was very ill. Bat at 
the same time the evidenoe that a will was 
drawn up and signed by him when be was 
in a state of consciousness is all one way. 
Then the learned Judge has unfortunately 
taken a wrong view of the provisions of 
the will whioh, in my opinion, are exaotly 
the provisions whioh a man in the position 
of Somnath would have made, that is to 
say, be gives his widow a certain sum in 
oash, and a life interest in the immoveable 
property, with the remainder to his two 
nephews ; while he gives legacies to the 
daughters, and provides a sum of money 
for the marriage of his youngest daughter. 

I oaunot agree with the Judge when he 
says that such a will prima. facie in the 
oase of a divided oo-parcener, who accor¬ 
ding to the evidenoe, was a loving husband 
and father, would appear unnatural. 

Then he has oast oerbain aspersions on 
fche two pleader witnesses who were res¬ 
ponsible for fche drawing up of fche will. I 
see nothing in their evidence fco oast any 
suspieion on fcheir bona tides, The Judge 
says that both the pleaders undertook a 
fcask to which they had never set themsel¬ 
ves before and the result has been a most 
incomplete and an imperfeob dooumont. I 
have read fche will. As far as I can see, 
considering the oiroumsfcanoes of fche oase, 
ifc reflects groab credit on Shambuprasad 
who took the main part in writing ifc. 

Then the Judge relies upon some 
statement of the Dootor that the 
dominant idea in the mind of the testator 
was that his property should go fco oharicy. 
The question put fco the Dootor was— 
Whebher a man having a widow and 
daughters being separate from his brother 
and nephews would give his property to 
fche widow and daughters or fco fche brothers 
and nephews ? That was a most improper 
question fco pufcfcofche Dootor, and I should 
not be inolined fco attach much importance 
to the answer given fco an improper question. 
But the answer was:— 

“ I felt something incongruous aud asked him 
what he intended to do with his property. The 
deceased was possessed of one notion that who¬ 
ever spent money after oaste dinners and oharity 
should possess his property. The testator gave 
instructions about the charity. I do not re¬ 
member exactly ibe amount givonin oharity, but 
it must bo about Rs 1.000 or two or three oaste 
dinners. It was not discussed in what oharity 


the sum should be given. Under the last clause 
of Exhibit A the whole property goee to the ne¬ 
phews after the death oi the widow, and no provi¬ 
sion is made in Exhibit A for giving anything in 
oharity.” 

Ontbab answer the Judge comes fco fche 
conclusion that fche will as drawn could 
nob have given effect to fche testator’s 
intentions. 

Then reliance was plaoad^upon ourfcain 
discrepancies in fche evideno*of Shambu- 
prasadand Bbailal. But they may have 
taken different views ab one time or another 
of fche condition of the testator, and I see 
no reason why their evidence should not be 
believed together with the evidence of fche 
Dootor on the main point fchatfche testator, 
although he was ill, was able fco understand 
what ho was doing. It is well settled 
now that, it need not be proved that 
a testator, in order that his will may be 
found good by a Court, was in a perfect 
state of health, or that his mind was so 
clear as fco enable him fco give complicated 
instructions. It is sufficient if it is proved 
that he was able fco give fche outlines of 
the manner in whioh bis estate was fco be 
disposed of, and was able, when fcbe result 
of the lawyer’s efforts was read out fco him, 
bo understand that his instructions in fche 
main had been oomplied with. I see 
nothing in fche evidence whioh would 
lead me fco suppose that fche testator was 
not able fco give instructions whioh were 
embodied in the will, and when it was read 
overfcobim fco understand that tboseinefcrno¬ 
tions had been given effeofc to- The learned 
Judge seems to have been obsessed with 
fche idea that fche testator’s main intention 
was fco dispose of his estate in oharity,that 
therefore, fche disposal of fche estate accord¬ 
ing fco the manner appearing in fche will was 
oontrary to fche testator’s intentions. Bufc 
I see no reason fcooome fco any conclusion of 
fchab sort. No doubt it would be natural for 
a Hindu to desire fco bestow something in 
charity. But because he mentioned some- 
fchingaboufc charity to the Doctor attending 
him, ifc would not follow that, when it 
oame fco his giving instructions fco Sham- 
bhuprasad, be might not? have changed his 
mind and desired to dispose of his property 
in favour of his relations. What fche 
Dootor did say was that fche one predomi¬ 
nant idea of fche deceased waB fchafc who¬ 
ever spent) his money after oaste dinners 
and charity should possess bis property. 
Bufc in fche face of fche evidenoe I do nofc 
think really muoh attention need be paid 
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to that expression of opinion on febe part 
of bhe Djotior, and oerbainly the Doctor’s 
. avidanoe has been quibe wrongly branslabed 
by the learned Judge when he makes out 
from bhab evidence that bhe dominanb idea 
of bhe testator was bo devobe his esbabe bo 

• charity. Ib is quibe a differenb matter when 
bhe Dootor really said bhe besbabor desired 
that that person should possess his estate 
who gave caste dinners, and gav6 something 
bo ohariby. However in febis case we are 
•faced with the will in whiok there is 
sufficient evidence bhab ib was executed by 
bhe testator when he was sufficiently con¬ 
scious bo understand what he was doing, 
and ib would require very strong evi¬ 
dence bo satisfy us that the Gourb should 
nob grant letters as asked for. As I com¬ 
menced by saving, bbe evidence is all one 
way. Therefore we decide in favour of the 
will and allow bhe appeal. Letters of 

• administration with bhe will annexed will 
issue bo the petitioner. The petitioner's 
costs of bhe suit will come out of bhe estate, 
and the oo3ta of bhe appeal must be paid 
*by the contesting respondents. 

Shah, J,:—I agree. 

Appeal allowed . 

*A.I.R. 1921 Bombay t95. 

Macleod, c.j., and Heaton, j. 

Karim Elahi Sheth —Appellant 

v. 

Sher Ahmed Haji Mir Ahmed —Respond¬ 
ent. 

Original Civil Jurisdiction Appeal No. 
47 of 1919, decided on 24th February, 
1920, from bhe decision of Marten, J. 

• (a) Civil P.C., S. 11, Explanation 4— Matter 
not actually decided by Court, can be rai judioata 
only if explanation £ applies—Order on summons 
for directions under Bombay High Court Rules 
(Original Side.', 130, 131— Trial Court's jurisdic¬ 
tion is not made res judioata— Bombay High Court 
Rules, 130, 131. 

The only wa 7 in whioh a mafcfcer at issue 
between the parties oan be held to be res judicata 
when it has not been actually decided by the 
Court is under 8. 11, Explanation IV, of the Civ, 
Pro. Coda. On a summons for directions under 
tc. 130 and 131 ol fche Bombay High Court Rules 
(Original 8ide), it is not necessary to deaids 
whether the Court whioh is to try the suit has 
jurisdiction to try the suit as between the 
defendant and the third party. Henoa the mere 
faot that on such summons for directions, the 
liability between the 3rd party and the defendant 
> is directed to be tried at the trial doeB not neoes- 
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sarily make the question of the triai Court’s 
jurisdiction res judicata. [P. 196, 0. 2,j 

(b) Litters Patent (Bombay), Cl. 12 —Notice 
ordered to be served by registered post—Leave 
under cl, 12 cannof be necessarily assumed. 

Merely beoause a notioe is ordered to be served 
by registered post it cannot be assumed that leave 
is given under ol. 12 of the Letters Patent, It is 
extremely neoessary, before it oan b9 assumed that 
leave has been granted under ol. 12 of the Letters 
Patent, that it must be proved that an applica¬ 
tion was made to the Judge under ol. 12 of the 
Letters Patent, and if the Judge makes the order 
it should appear olearly on the faoa of it that he 
was giving leave under ol. 12 of the Letters Patent. 
[P. 197, C. 1.] 

Per Macleod, O.J .—When a defendant asks fche 
Court to issue a third party notioa in 3 case 
in whioh leave has to be obtained under 
ol. 12 of the Letters Patent, then an application 
should be made to the Judge for suoh leave to be 
endorsed on the notioe in tha Bame way as it is 
endorsed in a plaint. [P. 198, O, 1.] 

Inverarity and Kanga —for Appellant. 

Bahadurji and M . G. Setalvad —for 
Respondent 

Macleod, C. J. :—The questions in bhis 
appeal arise oub of bhe third party proce¬ 
dure which was introduced some years ago 
by means of certain Rules numbering 127 
to 133 of the High Courb Rules. There 
is no mention in bhe Oivil Procedure Oode 
of third party procedure. The intention 
is bo nrevenb a multiplicity of suits by 
bringing in third parties against whom a 
defendant claims contribution or indemnity. 
The first step is to issue a notice by leave 
of bhe Court or a Judge. A copy of bhe 
notioe is served on bhe required person 
according bo the Rules relating bo the 
service of writs of summons. In bhis 
Court the practice regarding bhe service of 
write of summons is somewhat differenb 
from that in Eagland, where bhe action is 
commenced by a writ, and ib is after that 
that directions are given for filing fche 
pleadings. 

In this case a notice was issued against 
one Haji Karim Elahi Sbeth at the request 
of the defendant. Then in the ordinary 
course bhe matter came before the Cham¬ 
ber Judge for directions. Under rule 130 
the Court or Judge, upon the hearing of 
suoh application, may, if satisfied bhab 
there is a question proper bo be tried as to 
the liability of bhe third parby bo make 
the contribution or indemnity claimed, in 
whole or in parb, order bhe question of 
such liability, as bebween bhe third party 
and the defendant giving the notioe bo be 
tried in suoh manner, at or after the trial 
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of the suit, as the Court or Judge may 
direct. TheD, under Rule 131 the Court 
or a Judge upon the hearing of the applica¬ 
tion mentioned in Rule. 130 may, if it 
shall appear desirable to do so, give the 
third party liberty to defend the suit, upon 
such terms as may be just, or to appear at 
the trial and take such part therein as may 
be just. 

Od the 5th of Oofcober 1917, an order 
was made by the Chamber Judge on an 
application for directions, whereby it was 
ordered that the summons for directions be 
made absolute and the third party was to 
file his written statement within four 
weeks from the date of the order and file 
his affidavit of documents within ten days 
after the time to file his written statement 
bad expired, and the third party was to be 
at liberty to appear at the trial of the 
action and take suob part therein as he 
might be advised and should be bound by 
the result of the trial. It was further 
ordered that the question of the liability of 
the third party to indemnify the defendant 
should be tried at the trial of the aotion 
bub subsequent thereto. 

When bhe suit oame on for hearing the 
first issue that was raised was this: 
“Whether this Court has jurisdiction to try 
this suit between the defendant and 
the third party ” ? As between the 
plaintiff and the defendant the olaim 
seems to have been admitted. But the 
third party disputed the liability wbioh the 
plaintiff claimed had arisen on the transac¬ 
tions between himself and the defendant. 
The Court, therefore, tried the questions 
at issue between the plaintiff and the 
defendant, and passed a decree for 
Rs. 55,783-9-4 and interest, less Rs. 28,000 
paid on aooount. 

Then the Courb proceeded to deal with 
the first issue, the issueof jurisdiction, and 
came to the'conclusion that the question of 
jurisdiction was res judicata on the ground 
that it had been decided by the Chamber 
Judge that the Court had jurisdiction to 
bring in the third party at the hearing of 
the suit between the plaintiff and the 
defendant, and also had jurisdiction to 
deoide the question between the third 
party and the defendant on the oontraot of 
indemnity. 

Now, it is quite certain from the records, 
and from what has been told tho Court by 
Mr. Kanga who appeared at the argument 
of the summons for directions, that 


Mr. Justioe Kajiji never applied his mind tc- 
the question whether or not the Court had 
jurisdiction to deoide the matters in issue- 
between the plaintiff and the defendant, 
the original parties to the suit, on the one 
hand and the third party, and had never 
decided that leave was unnecessary under 
olause 12 of the Letters Patent. 

The appellant was, therefore, reduced 
to this argument, that it must be assumed' 
from the order made od the summons for 
directions that as a matter of fact it had' 
been deoided that leave under olause 12 of 
the Letters Patent was unnecessary. I am 
afraid I cannot accede to that argument!, 
Tho only way in which a mabter at issue 
between the parties can be held to be res 
judicata when it has not been actually 
deoided by the Courb is under section 11, 
Explaoation IV, of bhe Civil Procedure 1 
Code : 

“ Any matter which might and ought tog have 
been made ground of defence or attack in euoh- 
(ormer suit shall be deemed to have been a matter 
direotly and substantially in iesue in suoh suit. ” 

But it was not neoessary onthesummonS' 
for directions that this point of jurisdic¬ 
tion should have been deoided. On that 
summons the defendant wanted to brmg 
in the third party into the proceedings 
instituted by bhe plaintiff against him, and 
although the learned Judge might have 
deoided at that time to refuse directions, 
from the faot that he gave directions, 
it oannofc be assumed that he deoided the 
point of jurisdiction. The order on the 
summons for directions merely amounts to 
this, that the third party comes into the 
suit as if he was an added party defen¬ 
dant and then it is open to him ab 
tho trial to raise any issue wbioh 
aD added defendant is entitled to 

raise, olo of which is: “Whether 
leave ought not to have been given under 
olause 12 of the Lebters Patent as he was 
residing outside the jurisdiction. ” There¬ 
fore, in my opinion, Mr. Justioe Kajiji 
Dever deoided that the Courb had jurisdic¬ 
tion to deal with the third party and the 
question remained to be deoided at sthe 
hearing of the aotion. It would have been 
better if it had been deoided at the com¬ 
mencement of the proceedings. Had ib 
been deoided in favour of the third party, 
he oould go out altogether instead of 
remaining while the questions between the 
plaintiff and the defendant were being 
fought out. It is quite clear that only a- 
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.part of the oause of aobion, if any, 
arose within the jurisdiction. Therefore, 
'leave under clause 12 of the Letters 
Patent was absolutely necessary. 

Bub it is suggested that the order, giving 
leave to issue the third party notice, con¬ 
tained a direction that the notioe should be 
served upon the prospective third party 
by sending it by registered post to his 
address at Peshawar, and we are asked bo 
assume from that that it is equivalent bo 
■leave under olause 12 of the Letters 
‘Patent. We do nob know how the order 
came to be drawn in this form, or whether 
the Judge’s attention was drawn to these 
particular words, or whether the Judge 
as a matter of fact thought he 
was giving leave under olause 12 of 
the Lathers Patent. I do nob think we 
are entitled bo assume that he did think 
he was giving leave under olause 12 of bhe 
.Letters Patent. 

The notioe is served aooording to the 
jrules relating bo the service of writs of 
•summons. In the case of an ordinary 
suit leave is obtained from the Judge to 
file bhe suit under olause 12 of bhe Letters 
•Patent when the plaint is presented and 
after that bhe summons goes out and if 
• leave has been obtained, then it will follow 
that the summons will go bo be served 
on the defendant outside the juris¬ 
diction. But I think it is extremely 

I necessary, before it can be assumed that 
leave has been granted under clause 12 of 
the Letters Patent, that it must be proved 
that an application wa3 made to the 
Judge under olause 12 of bhe Letters 
•Patent, and if the Judge makes bhe order 
it should appear clearly on the face of it 
that he was giving leave under olause 12 
of the Letters Patent. This is always 
done in bhe case of plaints which are pre¬ 
sented to the Chamber Judge. 

In my opinion, therefore, in the first 
iplaoe the matter is nob res judicata. In 
the second plaoe leave was nob granted 
and never has been granted under 
olause 12 of the Letters Patent, as it 
ought to have been if the Court was to 
• have jurisdiction over bhe third party. 

The result must be that the appeal 
succeeds. The decree against the defend¬ 
ant will stand. The decree against the 
third party is reversed and the third party 
must go out of the action and is entitled 
cio his costs throughout. 


Heaton. J.:—The interesting and im¬ 
portant point to my mind here is whether 
the question of jurisdiction is res judicata ; 
that is whether the question was decided 
either explicitly or impliedly by Mr. Justice 
Kajiji when he made his Chamber order 
of the 5th of Oobober, 1917. Certainly it 
was not decided explicitly. So it has to 
be considered whether it was decided 
impliedly, and that oan only be if the third 
party was under an obligation bo plaoe the 
question before Mr, Justice Kajiji and 
demand from him a decision on the point. 

In order to consider whether the third 
party was under suoh obligation, we have 
to look to bhe theory and practice of 
third party procedure. As far as I can 
understand it, it involves what may be 
called a triangular duel, in whioh every 
one of the three parties haa bo launch an 
atbaok against and be prepared bo meet 
an attack from each of bhe other two. 

Now, before a party is dragged into 
litigation of this character, it is provided, 
and very properly provided, that a Judge’s 
order must be obtained, and having regard 
to the character of the procedure and 
having regard also to the actual words of 
Rules 127 to 133 of the High Court 
Rules, it seems to me tolerably dear that 
what a Judge has bo decide is primarily, 
whether bhe third party is or is not to be 
brought into the suib; whether in short 
there is to be this triangular duel, or 
whether the matber ia to be disposed of by 
one or possibly two duels of a more 
normal type. In considering whether the 
third party ought or ought not bo be 
brought into the suib, the Judge is nob 
necessarily concerned in any way with the 
defence of the third party. What he is 
concerned wibh is to determine whether 
there is apparently a case against this 
third party which it is proper or con¬ 
venient that he should be required to meet 
in the particular suit; and bhe result, as 
I understand the Rules ani theory of third 
party procedure, is that when bhe third 
party is appointed to a suib, it is open to 
him when the suit comes on for trial to 
bake every line of defence that he possibly 
can. Possibly bhe Judge could consider 
the question of jurisdiction if insisted to do 
so. Bub as that would be one of the defen¬ 
ces of the third parby in the suib, bhe Judge 
was nob bound to consider it, nor was tho 
third parby bound to ask bhe Judge bo deter¬ 
mine it. It seems that he did nob ask the 
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Judge to do go nor did the Judge do it). And 
eo it does Dot seem to me that Mr. Justice 
Kajiji'acrcerin any way restricted the capa¬ 
city of the third party to take any defence 
he chose. One of the defences he chose 
to take was that the Court had no jurisdic¬ 
tion. As my Lord the Chief Justice has 
pointed out, that is a perfectly oorreot line 
of defence. The Court had no jurisdiction. 
I concur iD the order proposed. 

Macleod, C. J. :—I think it is desirable 
to poinfc out thab when a defendant asks 
the Court to issue a third party notice in 
a case in wbioh leave has to be obtained 
under clause 12 of the Letters Patent, 
then an application should be made to 
the Judge for suoh leave to he endorsed 
on the notioe in the same way as it is 
endorsed in a plaint. 

Appeal allowed. 


*A I.R. 1921 Bombay 188. 

Shah and Hayward, jj. 

Kuverji Kavasji —Plaintiff*Appellant 

v. 

Municipality of Lonavala —Defendant- 

Respondent, 

Second Appeal No. 1007 of 1918, 
deoided on 9th March, 1920, from the 
decision of theJb. J., Poona. 

(a). Transfer of Propt) ty Aot, S. 123 — Oiftof 
land—Registered deed is essential. 

In the aoaenoe of auy registered dted as required 
by 8. 12 J a gift of land cauDot be complete in law 
and the title to the land cannot vest in the donee. 
[P. 198, C. A,] 

* (b). Evidence Act. 8 . lib.—Oral promise cf 
gift of land to Municipality alter latter had 
already constructed road on the land—Donor ts 
not estopped from denying gift. 

Where a Municipality * ubetantially noted on its 
own responsibility and constructed a road on 
plaiDtifl’s land, plaintiff interfered nud was indu¬ 
ced to premise to make a gift of the land to the 
Municipality hut tbo oral promise was not 
oompletcd by a registered deed of g* ft as required 
by law : 

Held, that although a portion of the road was 
completed alter the oral premise by the plaintiff, 
the latter was net estopped from denying the gift. 
fP. 199, 0. 1,] 

S. Y. Abhyankar —for Appellant. 

V. D. Limayc —for Respondent. 

Shah, J.: —This seoond appeal arises 
out of a suib brought by the plaintiff to 
recover possession of oerfcain land from the 
Municipality of Lonavala. The Munici¬ 
pality took possession of the land in suib 
for the purpose of making a road in June 


1903. In July, 1903 the plaintiff’s fabher 
was pressed by the Managing Committee* 
of the Municipality to give over the land, 
to the Municipality by way of gift, and, 
according to the finding of the lower- 
appellate Court which may be taken as a 
faob now, the plaintiff's fabher consented- 
to make a free gifb of the land to the- 
Municipality, Beyond recording a resolu¬ 
tion with reference to this so-called gifb 
nothing further was done by the Munici¬ 
pality, nor by the plaintiff’s father. 
Plaintiff's father died a few years later ; and 
in 1914 the present suib was filed by the 
plaintiff to recover possession of the land 
from the Municipality. The defendant 
pleaded that the plaintiff’s fabher had 
acquiesced in the possession of this land 
being retained by the Municipality for such 
a long time and thab on aooounb of hia 
consent to make a gifb of the land to the 
Municipality the plaintiff’s title was 
extinct, 

In both the lower Courts the defendant 
has suoooeded and the plaintiff’s suit has.* 
been dismissed. 

In the appeal to this Court it is urged 
ou behalf of the plaintiff that in the absence 
of any registered deed as required by I 
section 123 of the Transfer of Property P 
Aot the gifboould nob be complete in law I 
and thab the title to the land is still 1 
vested in the plaintiff. On behalf of the I 
respondent Municipality there is praofci- 
oally no answer to this contention based 
on the provision of seotion 123 of the 
Transfer of Property Act, But it is urged 
that the plaintiff is estopped from contend¬ 
ing that the title is still vested in him in 
oonsequenoe of what happened between the 
plaintiff’s father and the Managing Com¬ 
mittee of the Municipality in July 1903. It 
is dear thab the mere oonsenb oi the 
plaintiff's father to make a gifb of the land 
was nob sufficient to vest the laud in 
the Municipality. According to seotion 
123 of the Transfer of Property Aob the 
title required to be conveyed by a 
registered deed signed by the donor and 
attested by at least two witnesses. That 
was not done, and therefore in law the 
title remained in the plaintiff. The suib 
is brought within twelve years from the 
date on which the Municipality took 
possession, and unless the plea of estoppel 
is made out, it is clear that the plaintiff* 
is entitled to reoover possession of the. 
land. 
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As regards estoppel lb appears that the 
Municipality took possession of the land 
and used it for the purpose of the new 
road before the understanding between the 
plaintiff’s father and the Managing Com¬ 
mittee was arrived at in July, It is urged, 
however, in the argument before us that 
a part of the road was oomplebed after this 
arrangement and that the Municipality 
acted bo that extent on what was repre¬ 
sented bo them by the plaintiff’s father 
in July 1903. The evidence, bearing 
on this poinb, to whioh our attention 
has been invited, shows that substan¬ 
tially all that the Municipality had 

to do was done prior to July 1903; and 
even if a part of the road was oomplebed • 
after this understanding between the 

( plaintiff’s father aad the Municipality, I 
think substantially the Municipality acted 
on its own responsibility and prior to any 
assurance given by the plaintiff’s father. 
It is not therefore possible to apply the 
provisions of section 115* of the Indian 
Evidenoe Aobon that ground. It is urged, 
however, that the Municipality omitted to 
bake the neoessary legal steps bo acquire 
this land in consequence of the plaintiff’s 
father having given his oonseob to let bbe 
Municipality have the land. I am nob satisfied 
by any means that such an omission on bhe 
part of the Municipality is sufficient to 
create an estoppel under section 115. The 
omission is easily attributable to the 
ignorance of the Municipality of their 
legal position as to the tibia to the land on 
bhe strength of the assurance given by the 
plaintiff’s father ; and there is apparently 
no evidence whatever in the case to justify 
the suggestion made before us that this 
omissiou was due to the assurance given 
by the plaintiff’s father. I do nob think 
that bhe proved facts create any estoppel 
against bhe plaintiff. 

The plain position seems to me to be 
that both bhe plaintiff’s father and the 
Municipality failed bo realise the effect 
of section 123 of bhe Transfer of Property 
Act, The Municipality failed bo bake the 
essential step of having a registered convey¬ 
ance from the plaintiff’s father, and the 
plain biff’s father omitted to give legal 
effect to what he bhen according bo the 
finding undoubtedly intended bo do. Under 
these circumstances, however improper, it 
may appear for the plaintiff to assert his 
title to bhe land at this distance of time, I do 
not think that in law he could be denied the 


relief by way of possession whioh he claims 
in the suit. 

The area of the land, to whioh the 
plaintiff is entitled, has been stated before 
us to be 94 gunthas as found by the trial 
Court. The decree must be limited to that 
area. 

I am, therefore, of opinion that this appeal 
must be allowed, that the deoree of the 
lower appellate Court must be reversed and 
that there should be a deoree in favour of 
the plaintiff for possession of the land in 
suit measuring 9i gunthas. 

I do nob think that any case is made 
out for allowing mesne profibs to the 
plaintiff. It is an open piece of land with 
regard to whioh there could hardly be any 
amount of mesne profits, and having regard 
to all bhe ciroumstanoes connected wibh 
the case I do nob think that the plaintiff is 
entitled bo any mesne profits, 

In view of the finding that bhe plaintiff’s 
father had consented to make a gift of bhis 
land to the Municipality, I think that the 
plaintiff should nob he allowed any oosts 
against the Municipality. The parties 
to bear their own oosts throughout. 

The defendant’s pleader suggests that 
some reasonable time should be fixed for 
delivering possession of this land to the 
plaintiff and the plaintiff’s pleader has na 
objection bo three months being allowed. 
We accordingly direob that the deoree for 
possession will take effect on the expiration 
of three months from to day. 

Hayward, J,:—I agree that bhe plain¬ 
tiff is entitled in strict law to recover 
possession of this strip of land. I agree 
that bhe plaintiff is not entitled to much 
sympathy in view of his oonduot in going 
back upon she promise of hie father. It is 
on bhe other hand a well reoognisad rule 
of law that powers conferred on publio 
bodies must be exercised strictly within 
bhe limits expressly allowed by the law, 
and it has been clearly shown in this oase 
that the powers to acquire land for 
publio purposes conferred by law were 
unfortunately not striobly exeroised by bhe 
defendant Municipality of Lonavala. The 
defendant has therefore been driven to 
fall back upon bhe defenoe of acquiesoenoe 
a considerable period amounting to about 
11 years having elapsed before the repudi¬ 
ation of the promise given to the 
Municipality. Bub acquiescence cannot 
be successfully pleaded unless ib should 
refer to equitable relief or should amount 
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to an estoppel preventing recourse to a 
legal remedy. It would, therefore, be 
necessary in this oase to establish an 
estoppel as this is a oase of a legal remedy. 
It has no doubt been proved that there 
was a promise which led to a belief that 
the ownership of the land had been trans¬ 
ferred. But it has not been proved that 
anything whatever was done upon 
the strength of that belief. The road itself 
would appear to have been praotioally 
completed before and not after the promise 
whioh was the foundation of that belief. 
It has been suggested that an act would 
also include an omission and that there 
was the omission to take the necessary 
steps to acquire the land. But no endeav¬ 
our whatever was made at the trial to 
prove that it was ever debated whether 
steps should or should not be taken to 
acquire the land. No aots or omission 8 
have iD fact been established on the part 
of the Municipality whioh would in my 
opinion have justified us iD applying the 
provisions relating to estoppel contained in 
section 115 of the Indian Evidenoe Act. 
The gift itself was, as pointed out by 
my learned Brother, incomplete and it 
could in the oiroumstanoea have only 
ripened into title by a complete 12 years 
adverse possession or by a registered ieed 
under seotion 123 of the Transfer of 
Property Aot. 

There should, therefore, in my opinion 
be the decree proposed for possession 
within the period named by the parties 
without mesne profits and each party 
bearing his own oosts. 

Appeal allowed. 

A.I.R. 1921 Bombay 200. 

Macleod, c.j., and Heaton, j. 

Sir Mahomed Yusuf Ismail —Defendant- 
Appellant 

v. 

Secretary of State —Plaintiff-Respondent. 

Original Oivil Jurisdiction Appeal No. 72 
of 1919, deoided on 3rd March, 1920, from 
the decision of Pratt, J. 

Registration Act, 8. 17 — Mere agreement to 
lease—No Present demise — No reg’wtration %s 
neoessary . 

Au agreement to lease immoveable property that 
does not constitute a present demise of the pro¬ 
perty need not be registered, 47 Oal. 485 (P.O.) 
Foil. [P. 201, O. 1,] 


Inverarity, Kanga and Desai —for Appel¬ 
lant. 

Strangman , Bahadurji and Campbell — 
for Respondent. 

Macleod, Q.J.:—In 1915, the defendant 
in this suit was erecting a building at 
Sutar Chawl. 

The Presidency Post Master was anxious 
to secure premises in the building for a 
Post Offioe and entered into correspondence 
with th6 defendant. 

On the 1st February, 1915, the defendant 
wrote to the Presidency Post Master as 
follows:— 

“ With reference to the Post Office Superiaten- 
dent’s interview with ms I have arranged with 
Messrs, Mistry and Bhedwar, Arohneoks, to 
have an accommodation (or a Post 02ns at Qatar 
Chawl measuring about 650 sq. yds. and shall let 
it to you on a lease for t9n yaars on the following 
conditions :— 

1. The rent for the plaoe would be Rs, 175 
per mensem. 

2. The counters and a shelf would be supplied 
by me, 

3. The eleotrio installation to be made by me, 
but will be maintaiued thereafter by you. 

The plaoe would be ready for occupation by the 
1st of April, 1915, 

That was dearly an offer to let the 
building to the Presidency Post Master for 
ten years at the rent of R 3 . 175 a month. 
On the 13bh of February, 1915, bhe 
Presidency Post Master replied :— 

"In continuation of my letter J. Musjid 2, 
dated 6th February, 1915, I have the honour to 
say that the Post Master General, Bombay, has 
accepted the proposal. I shall, therefore, be much 
obliged if you will kindly do the needful now with 
a view to enable me to move the present 
J. Musjid Post office into your new building in 
the Sutar Chawl with effect from 1st April, 1915. 
The Post Master General has further desired me 
to insert the optional clause in the lease, ft. e., 
giving the Post Offioe the option to renew the 
lease lor auother five years. Kindly acknowledge 
reoeipt of this letter, M 

Clearly that was an acceptance of the 
terms offered by the defendant on the 1st 
of February, 1915. Bub in the last olause 
of the letter the Presidency Post Master 
made a oounter-offer whioh would have no 
effect on the acceptance of the offer made 
by the defendant unless in its burn it was 
accepted, bhe proposal being that when bhe 
lease came to be settled in proper form it 
should contain a olause giving the lessee 
an option to renew for five years at the 
end o the tenure. 
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On bhe 16bh February, 1915, bhe defend¬ 
ant’s estate manager wrote :— 

"With reference to your letter No, Jumma 
Musjid 2, dated the 13th instant, I am making 
the neoessary arrangements.” 

Thereafter fcbe Presidenoy Post Master 
went into possession, paid rent at the rate 
of Rs. 175 a month, and nothing was done 
towards getting a proper lease exeouted 
until in 1917 the Presidenoy Post Master 
was given notice to quit, Then correspond¬ 
ence arose and eventually this suit was 
filed by the Secretary of State -for India 
praying for a specifics performance of the 
agreement made in February 1915 

It was argued in the lower Court that 
this lease ought to have been registered. 
But it is now conceded by the appellant 
thkt the deoision in Hemanta Kumari Debi 
v. Midnapur Zamindari Company (1), had 
as far as these Courts are concerned, 
settled the question. Therefore, these 
documents did not require registration as 
they did not constitute a present demise. 
The learned Judge in bhe Court below 
•considered that the counter-offer in the 
plaintiff’s letter of the 13bh of February 
01915 was accepted by the Manager b letter 
of the 16th of February, 1915. We are 
unable to agree with that view. We 
think that the defendant’s offer for a lease 
• for ten years was aooepfced and speoifio 
performance of that agreement oan be 
deoreed. But it oannot be said that the 
defendant ever aooepted bhe suggestion 
made by the Presidenoy Post Master that 
the lease should be so drawn that ib should 
nob only contain the berms which appeared 
in the letter of the 1st of February, 1915 
but should also contain a new and very 
important clause, namely, that the lessee 
at the end of the berm should be entitled 
to have the option to renew the lease for 
another five years. 

In bhe first place the letter of the 16th 
of February, 1916, is written by bhe defend¬ 
ant’s estate manager. He would nob have 
power, as far as we are aware, to accept 
the counter-offer made by the Presidenoy 
Post Master. Bub ib does not appear that 
he did aooept that counter-offer. Ib was 
• only his business to consider as estate 
manager the particular part of it which 
asked the defendant to do the needful 
with a view to enable the Presidency Post 
Master bo move into the premises on the 
1st of April, 1915; and it was with reference 
dio that passage in the letter that he 


replied that he was making the neoes- 
sary arrangements. It is impossible to 
read into that letter any acceptance of 
the suggestion made by the Presidenoy 
Post Master that the lease was to be so 
drawn as to give the Post Master an option 
to renew the lease for another five years. 

In my opinion the appeal should be 
allowed bo that extent and the decree 
should be amended by directing that 
these words “ and together with the 
option bo the plaintiff of the Presidency 
Post Master, Bombay, on his behalf to 
renew the said lease for a further term of 
five years after the expiration of the said 
berm of ten years ” be deleted. 

The appellanb has succeeded to a oertain 
extent. What he wanted us bo do was bo 
set aside the decree and dismiss the 
plaintiff's suit entirely. In that he has 
failed, and, therefore, he must pay half bhe 
respondent’s oosts. 

Appeal allowed in part. 


A.I.R, 1921 Bombay 201. 

Maoleod, c.j. and Shah, j. 

Jamshedji Hormasji —Applicant 


v. 


Gordhandas Goculdas —Opponent. 


Civil Extraordinary Application No. 237 
of 1920, deoided on 18th October, 1920, 
from the decree of bhe Ch. J., Bombay, 
Small Cause Court, in Suit No. 1694 of 
1919. 

Presidenoy Small Causes Courts Act, S, 43— 
Bombay Rent Act (II oj 1918 )—Order lor pjs393siott 
cannot be varied by the Small Causes Court — 
Bombay Rent Act (II of 1918), S. 10. 

The Bmall Causes Court has no jurisdiction to 
altar or amend the terms of a decree or order for 
possession onoe it has been passed under Chapter 7 
of the Presidency Small Causes Courts Aofc. 
[P. 202, C. 1.] 

There is nothing in the Rent Aot (II of 1918) 
whioh gives the Small Causes Court any power to 
alter orders for possession made in due oourse. 
The Court may fix the time for giving possession 
at a considerable interval from the date of decree. 
But onoe the time is fired, the plaintiff is entitled 
to the benefit of that order. [P, 202, O. 2.] 


S. B, Dadyburjor —for Applicant, 
Amin and N. M , Desai —for Opponent, 


Macleod, C. J. :—On the 28ih April, 
1919, bhe plaintiff in these proceedings, 
hereinafter called the petitioner, gave notice 
to the respondent, who is his tenant, to 
deliver up possession of the plaintiff’s shop 
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by the end of November, 1919. Aa the res¬ 
pondent d»d nob vaoate, the petitioner 
filed an ejectment suit in the Small Causes 
Court on the 9th December, 1919. The 
8Uit was beard on the 21st January, 1920. 
A deoree was passed for possession on the 
21st January, the respondent being ordered 
to vacate by the 21sb June, 1920. On the 
15th June, 1920, the respondent took out a 
rule praying for two months’ further time, 
on the ground that he had filed a suit 
against some other tenant of his own of 
other premises where he wanted to shift 
his shop. 

1 0 will be observed in the first instance 
that from the time the respondent received 
notice in April, 1919, he did not bake any 
steps bo provide himself with other pre¬ 
mises, or to get his own tenant to vaoate 
until a deoree had been passed against 
him in favour of the petitioner. It is 
quite true that the respondent had 
difficulties with his own tenant. But if 
he bad taken steps in time to ejeob his 
own tenant, then he would nob have been 
compelled to ask for further time for 
remaining in possession of the petitioner’s 
premises. The Court gave the respondent 
further time up to the 9!.h of July. In 
spite of that ho did not vaoate the 
petitioner's premises, and again took out 
another rule against the petitioner to show 
oauee why the order for vacating the shop 
made against him should not be stayed 
pending the result of an application made 
to the High Court by A.M. Sawliwalla and 
Co., (a tenant of the promises of the res¬ 
pondent) for an injunction stayingexocubion 
of the respondent's deoroo against them. 
On the 8fch September the Court stayed 
execution of the petitioner’s deoree till the 
20bb October, 1920. The petitioner there¬ 
upon applied to this Court in revision as the 
repeated stay orders of tho Small Causes 
Court tended bo make his deoree valueless, 
and he was unable bo obtain tho fruits of 
his deoree whioh was passed so far baok as 
the2lsb of January. 

Tho real question is whether the Small 
Causes Court has any jurisdiction to 
alter or amend tho terms of a deoree or 
erder for possession onoo it has been 

passed under Chapter VII of the Presidency 
Small Causes Courts Aob. Chapter VII 
deals with summary proceedings for 
recovering possession of immoveable pro¬ 
perty. Tne owner may apply to the Small 
Causes Court for a summons against the 


oooupanb, calling upon him bo show cause 
why be should nob be oompelled bo deliver 
up the property, and seobion 43 provides 

“ If the occupant does not appear at the 
time appointed and show cause to the contrary, 
the applicant shall, if the Small OauseB Court is 
satisfied that he is entitled to apply under seo- 
tion4I, beentitled toan order addressed toa bailiff- 
of the Court direotingbim to give possession of the 
property to the applicant on suoh day as the Court 
thinks fit to name in suoh order." 

That seobion is nob very well worded,.’ 
but it must inolude oases where the 
occupant does appear and fails to show 
oause to the summons, or satisfy the Court 
that there are reasons for nob making an. 
order for possession. 

There is nothing in the Rent Act (II of 
1918) whioh gives the Small Causes Court 
any power to alter orders for possession 
made in due course. Seobion 9 says that 

“ No order for the recovery of possession of any 
premises shall be made so long as the tenant pays 
or is ready and willing to pay rent to the full 
extent allowable by this Aot and performs the 
conditions of tho tenancy.’’ 

But by sub-seobion (2) ib is provided 
that “ nothing in seotion 9 shall apply 
where the premises are reasonably and 
bona fide required by the landlord for his 
own occupation.” Now it has been held 
by tho Small Causes Court that the 
petitioner bona fide requires the premises 
forhis own occupation. Therefore the Small 
Causes Court was entitled to maketheorder 
for the recovery of possession, whioh was 
made under seotion 43 of the Presidency 
Small Causes Courts Aob. But we have nob 
been referred to any power given by the 
Legislature to the Small Causes Court to 
alter an order for possession onoe made, nor 
is there anything in either seotion 148 or 
seobion 151 of the Civil Procedure Code 
whioh could apply to this case. It is true 
that the Court may fix the time for giving 
possession for at a considerable interval 
from the date of deoree. But onoe the time 
is fixed, it seems to me that the plaintiff 
is entitled to the benefit of that order. 
Further in this case there is do equity 
whatever in favour of the respondent. He 
did nothing for the best part of a year 
after he had received notice from the 
petitioner in order that he might provide 
himself with other premises for his Bbop 
and he has only himself to thank, if, now 
that he is made to give up possession of 
the suit premises to the petitioner, he ia 
unable to turn out his own tenant from 
his own promises. 
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Therefore the rule must be made 
absolute and the execution of the order for 
possession must prooeed forthwith. The 
respondent must pay the costs of the rule. 
The record should be sent to the Small 
Causes Court at once with a direotion that 
execution of the order for possession must 
prooeed forthwith. 

Shah, J.: —I agree. 

Buie made absolute. 


*A,I,R. 1921 Bombay S*03. 

Macleod, c.j. and Heaton, j. 

Ramchandra Ramvallabh —Defendanbs- 
Appellants 

v. 

Vasanji Sons and Co —Plaintiffs-Respond¬ 
ents. 


O.C.J. Appeal No. 74 of 1919, decided on 
24th February, 1920, from the deoree of 
Kajiji, J. 

• Contract Act, 8. 73— Conti act to deliver goods 
at future date — Good a 0 / inferior quality delivered 
— Cot.tract is brehen on aue date and not wh9n 
inferiority cf quality\s ditoovered. 

In the oaee of breach of oontraot to deliver goodB 
whioh were contracted for to be delivered at a 
future date, the general rule is that it there is a 
breach of the oontraot the measure of damages is 
the difference between the oontraot rate and the 
market rate at the date of the breach. The date 
of the breaoh must be considered as that date 
wheu the seller ought to have tendered goods of 
the oontraot quality and failed to do so. If the 
buyer is hissatisfied with the quality of the goods 
tendered and demands a survey, seme time must 
elapse before a survey is held and a deoision is 
given aB to the quality of the goods ; but that does 
not postpone the date of the breaoh. It must be 
the due date unless the parties oome to an agree¬ 
ment that the due date shall be postponed until 
it is ascertained whether the goods are of the 
oontraot quality or not. [P, 203, G. 2 : 205, G. 1.] 


Inverarity and Campbell —for Appellants, 
Strangman and Desai —for Respobdents. 


Maoleod, O.J, :—The plaintiffs filed 
bhiB suit against the defendants to reoovei 
damages for the breaoh of aooDtraob, dated 
the 9th May, 1918, whereby the defendants 
agreed to sell to the plaintiffs and the 
plaintiffs agreed to buy from bhe defend¬ 
ants 50 tons of Yellow Katba wheat at 
Rs. 8-2 0 per owb. on the terms and con¬ 
ditions mentioned in the oontraot. Deli¬ 
very was to be May-June, 1918 at the 
sellers’ option. Therefore the last day for 


delivery was the 30bh day of June, 1918. 
The Railway reoeipfcs relating bo the 
contract goods ware banded over to the * 
plaintiffs within the contract time. The- 
plaintiffs took delivery and warehoused- 
the goods about the 13bh of July, 1918. 
Thereafter, on examining the goods the 
plaintiffs were dissatisfied with their 
quality and contended that they were nob a 
proper and fair tender against the oontraot. 
Eventually a survey was held: and the • 
plaintiffs rejected the goods. The plainb- 
iffs, on bhe 23rd of August, 1918, bought 49 ■ 
bons of wheat of the quality and description 
mentioned in the contract and they oiaim 
to recover the difference between what they 
paid for these 49 tons and bhe oontraot 
price. They also oiaim interest on the 
amount awarded. 

The learned trial Judge found that there * 
had been a breaoh of the oontraot and 
considered bhe question whether the date 
of the breaoh was the 1st of July. 1918 or • 
the date when the parties aofcually found 
that the goods tendered were not of bhe 
oontraot quality, and oame to the conclu¬ 
sion that where there was an attempted* 
performance of the oontraot the date of 
the breaoh must be taken as of the date 
when bhe parties actually found that the 
goods tendered were nob of the oontraot 
quality. He found that there was no 
delay on plaintiffs’ part to buy against the 
sellers and he passed a decree in favour of 
bhe plaimiffsfor Rs. 2250-15-0. The learned 
Judge also seems no have allowed interest 
on the amount which the plaintiffs had' 
paid for bhe goods from bhe date that the 
money was paid until it was returned by 
the defendants. 

This is an ordinary case of breaoh of 
contract to deliver gooda whioh were • 
contracted for bo be delivered at a future 
date. The general rule is that if there is ' 
a breach of bhe contraob the measure of 
damages is the difference between bhe • 
oontraot rate and the market rate at the 
date of the breach. The date of the breaoh 
must be considered as that date when the 
seller ought to have tendered goods of the 
contraob quality and failed to do so. It 
must follow that if the buyer is dissatisfied 
with the quality of the goods tendered and 
demands a survey, sometime must elapse 
before a survey is held and a deoision is 
given as to the quality of the goods ; but 
that does not postpone bhe date of bho 
breaoh. It must be the due date unless 
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bhe parties come bo aa agreement that the 
due date shall be postponed until it is 
ascertained whether the goods are of 
the contraob qualiby or nob. In this oase 
there is no evidence whatever of any 
such agreement. The ordinary oourse of 
events followed after the buyers claimed bo 
rejecb the goods on the ground that the 
goods tendered were nob of tbe contraob 
qualiby. The plaintiffs have failed bo prove 
that the due date musb not be taken bo 
be the date of the breach, and they have 
nob proved that there was any difference 
between the oontraot rate and the market 
value at the due date. Therefore, they 
failed to prove tbab they suffered any 
damage owing bo tbe goods nob being of the 
oontraot quality. 

The appeal, therefore, musb be allowed 
and the plaintiffs’ suit dismissed with costs 
throughout. 

Heaton, J.:—I agree. It is oonceded 
that unless the date was postponed, the 
due date of the oontraot must be taken as 
the determining point for calculating the 
price whiob is to be taken in assessing 
damages. That being oonoeded, it is un¬ 
necessary to consider whether any other 
method of arriving at the damages ought 
to be taken. The method is oonoeded. It 
is only a question of date. A postponement 
of the date, which is what the plaintiffs 
allege occurred, could be proved in two 
ways. It aould be proved by an explioib 
agreement to postpone tbe date. Bub of 
that there is no trace in this case. It 
could also bo proved by aa implied agree¬ 
ment, an implication arising out of the 
oonducb of the parties. But as tbe oonduob 
of the parties in tbis oase was normal oon¬ 
duob, as the proceedings followed the ordi¬ 
nary oourse, it is impossible to infer an 
jmpiiedoonbraob from tbe oourse of oonduob. 
Because it is well understood that whsra 
the conduct of the parties follows a normal 
line the date for the purpose of ascertain¬ 
ing the price and oaloulabing damages is 
the date of the breach of the oontraot. 
That in this case was the 1st of July 1918. 
No aobual damages are proved. No 
damages are due if the ordinary rule be 
applied. That rule musb be applied. So 
the suit fails and the appeal must be 
allowed. I agree to the order proposed 

Appeal allowed. 


A.I.R, 1921 Bombay 804. 

Maoleod, c.j,, and Heaton, j. 

Kumar Shri Ranjitsinhji —Plainbiff 

v, 

Bank of Bombay —Defendants. 

O.C.J, Suit No. 243 of 1920, decided on 
25th February 1920, 

(a) Presidency Bank Acl (11 of 1876, 8, 23 — 
Suceasaion oertifioate — Bank is not bound to 
recognise, out is not prohibited from recognising 
—Succession Certificate Acl (18891 v 8. 15. 

A B»nk constituted under tbe Presidency Banks 
Act (1876) is not bound to recognise the holder of 
a suooossion certificate, But it would not be con¬ 
travening tbe provisions of the Presidency Banks 
Aot if it did aooept the succession oertifioate, 
[P. 205, C. 1.] 

Kanga and Desai —for Plaintiff. 

Strangman, Inverarity , Campbell and 
Ooltman —for Defendants. 

Macleod, C. J. :— This is a special oase 
stated for the opinion of the Oourb under 
bhe provisions of the Oivil Procedure Code, 
section 90 and Order XXXVI. 

The defendant Bank is constituted and 
regulated under the Presidency Banks Aot 
1876. By sootion 23 of the said Act it is 
provided as follows :— 

" When by the death of any proprietor or share¬ 
holder his stook or shares shall devolve on his 
legal representative, the bank shall not bs bound 
to reoogniso any legal representative of such pro¬ 
prietor or shareholder. other than a person who 
has taken out from a Court having jurisdiction in 
this behalf Probate of the will or Letters of Ad¬ 
ministration to the estate ct the deceased " 

Maharaj Rajkumar Shri Ragunath Sinhji 
Wakhatsinhji was during his lifetime the 
registered holder of 15 shares in bhe Bank 
of Bombay particulars whereof are given 
in the schedule to the 9peoial oase. The 
Maharaj died on or about the 7th day 
of September, 1916 intestate. On the 
28th of February, 1918 bhe District Judge 
and Political Agent, Rewa Kantha, issued 
a certificate under bhe Succession Certi¬ 
ficate Aot, 1S89, in respect inter alia of 
the said 15 shares. Under section 17 of 
the Act : — 

“ Whore a oertifioate in the form, as nearly as 
oiroumstanoes admit, of the seoond sohedule has 
been granted to a resident within a foreign StAte 
by the British representative accredited to the 
State, or where a certificate so granted has been 
extended in suoh form by such representative, the 
certificate shall, when stamped in aooorilanoe 
with the provisions of the Court Faes Aot, 1870, 
with respeot to certificates under this Aot, have 
the same efleot in British India as a certificate 
granted or extended under this Aot. 
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The plaiobiff sent bhe certificate bo the 
defendants for registration and requested 
them bo send bo him the dividend warranbs 
for the interest accrued due on the said 15 
shares. Tbe defendants informed the 
plaintiff that they could nob recognise tbe 
said oerbifioabe bud would require under 
section 23 of the Presidency Banks Act, 
Probate of the will or Letters of Adminis¬ 
tration to the estate of the deoeased. 

The first question referred bo us is this:— 

“ Whether in view of the provisions oontained 
in section 33 of the Ptesidenoy Backs Aot, 1876 
(Aot XI of 1876) tbe defendants ace bound to 
aooept the said suooesaion certificate dated the 28th 
February, 1918 and are bound thereon to pay the 
dividends on the said 16 shares to the plaintiff and 
to transfer the said shares as requested to the 
plaintiff ?” 

It oannot be disputed that bhe defendants 
are not bound to recognise the holder of a 
succession certificate. Bub the question 
arises whether they would be contravening 
the provisions of the Presidency Banks 
Aot if they did accept the succession 
certificate; and bhe second question is 
really drafted for deciding that point, 
although we found it necessary to alter the 
form of the question so that it runs 
thus :— 

“ Whether the defendants would be justified 
under the provisions of seotion 23 of the Presi¬ 
dency Banks Act (Aot XI of 1876) in paying suoh 
dividends to the plaintiff and in transferring the 
said shares to the plaintiff upon the plaintiff pro* 
duaing the said suooession certificate ?” 

We see nothing in the provisions of 
seotion 23 of the Presidency Banks Aot of 
1876 which prevents bhe defendants from 
accepting the suooession certificate if in 
the exercise of their discretion they deoide 
that they should do so. The certificate 
affords full indemnity to all the persons 
who are liable on securities specified in the 
certificate as regards all dealings in good 
faith in respect of suoh securities. 

If, therefore, the defendants ohoose to 
aooepb bhe certificate, they will not be con¬ 
travening bhe provisions of their Act if 
they pay the dividends on the said 15 
Bhares to the plaintiff and on his requisi¬ 
tion transfer bhe said shares to bhe plain¬ 
tiff or his nominee. 

I think it was agreed that there ought to 
be no costs. 

Heaton, J.:—I concur, 


i 
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Macleod, o.j. and Heaton, j. 

Kulsumbi —Plaintiff-Appellant 

v. 

Abdur Kadir —Defendant-Respondent. 


Second Appeal No. 1086 of 1918, decided 
on 9th Maroh, 1920, from the decision of 
bhe Disb. J., Kanara. 

•• Muhammadan Law—Marriage — Sunnis — 
Bride pregnant at marriage, unknown to husband 
— Marriage not invalid and wife can sue for 
prompt dower . 

Among Snnnis where at the time of the marri¬ 
age the bride is pregnant but thefaot is not known 
to the husband, the marriage is not invalid merely 
on that ground. In suoh a oase, where the 
husband has not divorced his wile, the latter is 
entitled to her prompt dower. 31 All, 313, Disb. 
[P. 206, O. 1.] 


Tyabji and V,R, Sirur —for Appellant. 


S. V. Palekar —for Respondent. 


Macleod, C. J. :—The parties to the 
suit are Sunni Mahomedans. The plaint¬ 
iff filed the suib against her husband to 
recover her dower. The faots are that 
the parties were married in 1912, bhe 
defendant agreeing to pay as prompt dower 
525 putlis. Five months after the 
marriage the plaintiff gave birth to a 
fully developed child. Though it must 
be presumed that the marriage was 
consummated as the parties lived together 
for sometime after the marriage, bhe child 
was begotbon by an unknown father. The 
defendant turned the plaintiff out of his 
house shortly after the ohild was born, but 
it has not been proved that he divorced 
her. No question of limitation, therefore, 
arises. The dower agreed upon was 
prompb and could be sued for. 

The plaintiff obtained a decree in the 
trial Court but this decree was reversed by 
the learned District Judge on the ground 
that the mairiage was invalid owing to the 


oonoealment of pregnancy, and sinoe co¬ 
habitation during pregnancy was contrary bo 
Mahomedan law bhe inibial invalidity could 
nob be cured by illegal oo-habitation. 

Now although marriage is spoken of as 
a contraob and no doubt in tbe first inst¬ 
ance there musb be an agreement between 
the parties bo marry, bhe performance of 
bhe contraob accompanied by the appro** 
priafce ceremony involves a ohange of 
status. The oontraot is merged in the new 
status acquired by the parties, and as long 
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as that status continues so long do the 
rights and liabilities of the parties under 
the contract continue. There may be 
factB whioh, if proved, will bring about 
the cancellation of the marriage, in which 
case the parties will be relegated to the 
position they occupied before the marriage 
as if there had been no oonbraob at all, or 
the marriage bond may be dissolved by 
divorce. But we have not been referred 
to any authority for the proposition that 
an agreement to pay dower oan be separa¬ 
ted after marriage from the marriage 
status and oan be treated as : voidable on 
the ground of fraud, while the marriage 
bond continues. 

The plaintiff a6 long as she is a wife oan 
sue for her dower unless the defendant 
oan -show there was no marriage at all. 
Where, however, a mac marries a 
woman, and upon the condition that she 
is a virgin provides a dower higher than 
the proper dower, he is only bound to pay 
the proper dower if it is proved that she 
does not oomply with the condition of 
virginity . Radd -ul-Mukbar, Vol. 2, p. 374. 
Ameer Ali in Vol. II, p. 434 (4th Ed,) 
of his work on Mabomedan law says; 

‘‘ Uadec the Bhiah law, when a man marries a 
woman stipulating her to be a virgin, and dads her 
not one, he ha3 no power to oanoel the marriage. 
Under the Suaui law there is a divargonoe of 
opinion, some of the jurists agreeing with the 
Bhiah doctors, others holding that if the husband 
has been fraudulently deceived, he would have a 
right of option. The latter is the generally 
aooepted view.” 

I I think it can be inferred from these 
authorities that where coaoealmenb of 
pregnancy is not by itself a ground for 
oanoelling the marriage, the husband has 
his remedy by divorce. 

Though it might be said that there is an 
implied condition in a marriage oontraot 
that the bride is a virgin, still unless there 
is an express stipulation, the dower agreed 
upon must be paid. 

We have been referred to Amir Ali, Vol. 
II, p. 408 as an authority for the pro¬ 
position that a marriage is invalid where 
consent has been obtained by foroo or 
fraud. It is true that bho proposition was 
aooooted in the case of Abdul Latif Khan 
v. Niyaz Ahmed Khan (1). But it was 
found in that case after the marriage that 
the bride was so ill that consummation was 
impossible, so that the suit by her 


representatives after her death for 
her dower was dismissed. There were 
grounds therefore apart from the question 
of fraud for treating the marriage as a 
nullity, which is a different matter from 
setting aside a oontract for dower on the 
ground that an implied condition has 
been broken. 

The Court said there was couceal- 
menb of a fact which should have been 
brought bo the notice of the husband in 
order to obtain his free consent to the 
marriage and so a fraud was perpetrated 
on him at the time of the marriage. 

This is going further than the law as 
stated by Amir Ali appears to go. If fraud 
can be a ground for cancellation of marriage 
it must be express and not implied. 

In my opinion, therefore, the plaintiff 
is entitled bo euooeed. This appeal must 
be allowed and the decree of the trial 
Court restored with oosbs throughout, 

The appeal being allowed, there musk 
be the usual order for payment of Court- 
fees by the respondent under Order XLIV, 
rule 1, read with Order XXIII, rule 10, 

Heaton, J. :—The marriage oontraot 
under the Mahomed an law is not a bare oon¬ 
traot. Amongst Mahomedans, as amongst 
others, marriage brings about a change 
of status, which introduces conditions 
different from those whioh result from a 
bare oonbraob. The difference is well 
illustrated by a consideration of the 
differences in result and in remedy following 
from (a) a breach of a promise to marry; 
and (5) a marriage brought about by decep¬ 
tion. In the first oase the oontract i9 
broken ; in the second iii is fulfilled, though 
one party or the other may have been 
deceived and may obtain something differ¬ 
ent from what he or she bargained for. 
What is obtained however is a wife or a 
husband a3 the oase may be and that, as I 
understand it, is enough under Mahomedan 
law. 

Teat law provides ample remedies in the 
case of a husband, and here it was the 
hushan 1 who was deceived. He may 
divorce his wife, 

The marriage in this case was Dot, I 
thiuk, invalid. It was not prohibited or 
irregular, and the only ground asserted for 
invalidity is founded on deception. That 
is a ground whioh, as I understand the 
theory of the Mahomedan law of marriage, 
is not enough. The oaseof Abdul Latif Khan 
v. Niyaz Ahmtd Khan (1) may suggeafc 


(1) (1900) 31 ill. 343 = 1 I.C. 638 = 6 A.L.J. 433, 
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that deoepbion may invalidate a marriage, 
bub in that parbiouiar ease the object, of the 
marriage could not be fulfilled : the wife 
was too ill. If in the present case the 
wife olaimed that ahe was the defendant’s 
wife, the claim would, I think, have to be 
allowed, unless it was shown that the 
defendant had divorced the plaintiff. 

As the marriage was a valid marriage it 
follows that the dower oan properly be 
olaimed unless the claim oan be defeated 
either by the provisions of the Mahomedan 
law or by some relevant provision of the 
law of contract. We are unable bo find 
anything in the Mahomedan law which 
forbids the olaim to dower in such a case 
as the present. 

Nor does the law of contract forbid it 
unless we oan imply some term in the 
contract vital to the right to dower, which 
implied term was not fulfilled. There is 
no implied term that the wife shall be a 
virgin. Is there an implied berm that she 
shall nob at the time of marriage be with 
child by some man other than the husband ? 
Ib would nob, I think, be irrational bo 
'imply such a term; bub we are unable bo 
find that ib has ever been done. 

I am nob prepared to introduce what 
would apparently be a new feature into the 
law regulating marriage in the case of 
Mahomedans, so I agree to the order pro¬ 
posed by my Lord the Chief Justice. 

Appeal allowed . 

AIR. 1921 Bombay 207. 

Macleod c.j. and Bhah, j. 

Venkatesh Raval Shetti —Plaintiff-Ap¬ 
pellant 

v. 

Bhiku Venkatesh Bhat — Defendant- 
Respondent. 

Second Appeal No. 246 of 1920, deoided 
on 7th December, 1920, from the decision 
of the Disb, J., Kanara, in Appeal No. 8 
of 1919. 

Limitition Act, Art . IT—Three successive 
orders relating to land—First order in plaintiff's 
favour, second against him but without jurisdiction 
and third against him—Time runs from third 
order. 

Plaintiff obtained an order from Mamlatdar 
restraining defendant from disturbing his posses¬ 
sion. The District Deputy Collector in revision 
dismissed plaintiff’s suit. This order was without 
jurisdiction. Then plaintiff took proceedings 
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under 8. 145, Orimiaal Pro. Code, but the Magis¬ 
trate made an order against him 

Held, that plaintiff’s suit brought witbio 3 
years from Magistrate’s order was within time. 
[P. 207, 0 . 2.] 

Nilkanth Atmaram —for Appellant. 

G.P. Murdeshwar —for Respondent. 

Macleod, C. J.:—This appeal was dis¬ 
missed on a preliminary issue as the 
learned Judge considered that the case was 
governed by article 47 and that the suit 
was out of time. 

The plaintiff, in 1913, filed a 3uib in the 
Mamlatdar’s Court against the defendant 
for an injunction restraining the defendant 
from disturbing his possession in the suit 
land. Tne plaintiff obtained an injunction 
in 1913. The defendant applied to the 
District Deputy Collector in revision and 
he dismissed the plaintiff’s suit. If toab 
decision could stand, it might be said thab 
it was an order binding upon the plaintiff 
with regard to the possession of the suit 
land, so as to oome within the first class 
of the orders which a Mamlatdar oan pass 
on the question, -as laid down in the 
judgment of Mr. Justice Chandavarkar in 
Tukaram v. Hari (1). But ib is perfectly 
clear thab the District Deputy Collector had 
no jurisdiction to interfere with the order of 
the Mamlatdar and therefore his order 
should be considered as a nullity. The only 
effective order with regard to the possession 
of the suit land was the order in favour of 
the plaintiff granting him an injunction 
against the defendant in 1913. The plaint¬ 
iff then made an application bo the First 
Class Magistrate under section 145 of the 
Code of Criminal Procedure ana the Magis¬ 
trate made an order against the plaintiff 
and in favour of the defendant allowing 
him possession, at any rata, with regard to 
the crop of the suit land. The suit is f 
dearly within time with regard to the j 
order of the First Class Magistrate. 

We think thab the order of the District 
Judge dismissing the appeal on the 
preliminary issue is wrong. Therefore 
this appeal must be allowed and the first 
appeal sent back to be dealt with by the 
District Juclge on its merits. The appellant 
must have the costs of this appeal. 

Appeal allowed . 


(1) (1904) 28 Bom. 601=*6 Bom, L. R. 612, 
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Macleod, c.j. and Fawcett, j. 

Janardan Triumbak Gadre —Defendant- 
Appellant 

v. 

Martand Tiiumbak Gadre —Plaintiff- 
Respondent. 

First Appeal No. 120 of 1919, deoided 
on 30tb June, 1920, from the deoision of 
the 1st Cl. Sub-J., Poona, in Suit No. 110 
of 1919. 

• Civil P.C., S. 47- Stay of exeoution— Order 
for—No appeal lies . 

No appeallite Ircm bd order lot stay of execu¬ 
tion of a decree. [P. 208, O, 2,] 

E. G. Kulkarni —for Appellant. 

P. V. Nijsure—ior Respondent. 

Macleod, C. J.The plaintiff applied 
in Darkhast No. 138 of 1918 for a stay of 
execution proceedings for the execution of 
the decree in Suit No. 69 of 1915 pending 
bbe disposal of his Suit No. 110 of 1918 in 
which he prayed for a declaration that the 
deoree in Suit No. 69 of 1915 was void and 
incapable of execution as against him. 

The First Class Subordinate Judge of 
Poona made an order for stay of execu¬ 
tion in Darkhast No. 138 of 1918 
pending the disposal of the plaintiff’s suit 
on the plaintiff’s furnishing security to 
the extent of Ra. 11,000. 

The question now arises whether that is 
an appealable older. It can only be 
appealable if ib is an order under section 47. 
In section 47 no mention is made of an 
order for stay of execution. The words 
which appear at the end of seotion 244 (c) 
in the Code of 1882 “ or to the stay of 
execution thereof ” have been omitted. Ib 
is argued bhab the words are omitted, 
because they are unnecessary, the question 
regardingthe stay of execution beinga ques¬ 
tion regarding the execution of a deoree. 
Reference must be made to seotion 2 in 
which " a deoree ’ is defined. Ib is provided 
that " deoree shall be deemed to inolude the 
.rejection of a plaint and the determination 
of any question within seotion 47. ” Ib is, 


bherefore, intended bhab orders made under 
seotion 47 as being in the nature of deorees 
should be appealable as decrees. Ib is 
diffioulb bo imagine that the Legislature 
thought that an order for the stay of execu¬ 
tion would be considered in any way as in 
the nature of a deoree, and bhab bherefore 
ib should be deemed to be inoluded within 
the term “decree”. A question relating to 
the stay of execution is within the discretion 
of the Court to whioh the application is 
made, and ib is oertainly nob desirable to- 
extend the number of appealable orders 
unless there is disbinob authority for snob an 
extension. I note this is the view taken by 
Mr. Mulla in his Commentary while the- 
opposite view is taken by Mr. Woodroffe. 

The appeal bherefore musb be dismissed 
with costs. 

Fawcett, J. :— I oonour. I would only L 
add one further argument in favour of the 
view that no appeal lies. No doubt tho 
words " questions relating to the execution 
of a deoree " are very wide and prima facie 
cover a question regarding stay of execution 
of a deoree. But in oonstruing the words 
of section 47 the Court is entitled to have- 
regard bo the fact that the corresponding 
seotion of the old Code oontains an express 
reference to a stay of execution, whioh has 
been omitted in bhe present seotion. I do 
nob think that this omission is necessarily 
due to ibs being considered bhab bhe previous 
words of the seotion were wide enough bo 
oover bhis particular question. I think it 
is very likely bhab it was considered that 
a suit would never be brought in regard to 
bhe mere question of a stay of execution 
and bhab ib was, bherefore, unnecessary tc- 
make bhe seotion oover such a question. 

Appeal dismissed . 
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MACLEOD, 0. J., AND SHAH, J. 

Shantmurti Devappa Kalyanpur—kv- 
pellant 

' v. 

Narayan Bamehandra Prabhu —Respon¬ 
dent). 

Flrsli Appeal No. 991 of 1920, decided on 
6bh December 1920, from bhe decree of tjhe 
lsb Cl. Sub-J., Karwar, in Application No. 
286 of 1916. 

Bombay High Court Civil Circulars , R. 17-^P- 
plication to Collector to eet aside sale—Collector 
should at once refer applicant to Court executing 

decree. 

In every proclamation for sale carried out 
under the rules it should be notified that any 
person wishing to set aside the sale under 0.1 
of the Code has to make his application to the 
Court, and not to the Collector to whom the 
decree haB been sent for execution, within thirty 
days from the date of the sale. If in spite of that 
notification any applicant still makes an applica¬ 
tion to the Collector to set aside the sale, he 
should be referred to the Court ^ithout ? 
moment's delay. 44 Bom. 50 Bel- LI** 209, C. 2.J 

O. P. Murdeshwar —for Appellant). 

Nilkant Atmaram — for Respondent) 
No. 7. 

Macleod, C. J:— This is an application 
to set aside a sale in Darkhasb No. 286 of 
1916. The mortgage decree was passed 
in favour of the plaintiff in the original 
suit and the sale was held on the 20bh June 
1919. Defendant No. 7 was a parby bo bhe 
suib. On bhe 7bh July 1919 he made an 
application to the Collector bo set aside 
the sale on the ground that he had been 
prejudiced by the sale of a certain Survey 
Number, which was sold in priority bo 
other Survey Numbers in which he had 
no interest. Under rule 17 on page 106 of 
the Manual of Circulars, bhe Collector 
should have at onoe referred the applicant 
to the Court executing the decree. Un¬ 
fortunately the Collector did not read rule 
17 in the right way. He appears ,to have 
inquired into the matter on the complaint 
of defendant No. 7 and then referred the 
application to the First Class Subordinate 
Judge for him to set aside the sale on bhe 
28th August 1919. 

It is difficult to imagine how the Collec¬ 
tor oame to make suoh a mistake. The 
rules are perfectly clear, that is to say, the 
rules which regulate the procedure to be 
followed when deorees are transferred for 
exeoution to the Colleotor under the pro- 
1921 B—27 


visions of S. 68 of the Code of Civil Proce¬ 
dure. At that time rule 17 was in force 
which says : 

“I'f any application to safe a3ifie a sale ba mafia 
within the time limited by law to the Collector or 
other officer aforesaid, he shall refer the appU° aII “ 
to the Civil Court." 

It was pointed out by this Court in 
Tipangavda v. Bamangavda (1) that it is 
the duty of the Colleotor to return bbe 
application to the applicant and tell him 
that the application should be made to the 
Court. We have no doubt that if there 
was anything on the merits of the case in 
the applicant’s favour it would be extreme¬ 
ly hard if he wore debarred from having 
bis application dealt with by the Court, 
baoause bhe Collector by an error of judg¬ 
ment retained the application and did not 
even forward it to the Court within the 
thirty days allowed to a person bo make 
an application to set aside a sale. Bub 
in this oase, the applicant has no grievance 
on bhe merits, so that the appeal must he 
dismissed with costs. 

We think it is advisable that the atten¬ 
tion of bhe District Officers should be 
called to rule 17. We also think that 
in every proclamation for sale carried 
out under the rules it should be notified 
that any person wishing to set aside the 
sale under Order XXI of the Code has bo 
make his applioabion bo bhe Court, and 
not to bhe Collector to whom the decree 
has been sent for execution, within thirty 
days from bhe date of the sale. We also 
point out that if in spite of that notifica¬ 
tion any applicant still makes an applica¬ 
tion to the Colleotor, to set aside the sale, 
he should be referred bo the Court with 
out a moment's delay. 

Appeal dismissed. 


(1) (1920) 44 Bom. 50=54 I. 0. 670=22 Bom. 
L. B. 36. 
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Macleod, C. J., and Fawoet*, J. 

Qirjashankar Daji Bhat —Plaintiff-Ap¬ 
pellant 

vs. 

Murlidhar Narain Chaudhari and others 

—Defendants-Respondents. 

Seoond Appeal No. 182 of 1919, deoided 
on 15bh June 1920, from the decision 
the 1st 01. Bub*J., A. P. Nasik. 
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•• Specific Relief Act , S. 54— Plaintiff , a 
Hindu priest—Defendant prohibiting plaintiff 
from officiating —Suit for injunction lie*—But 
plaintiff’s acquiescence is bar to granting of relief 
— Hindu Law—Religious Office—Nature of right. 

A plaintiff is entitled to sue for an injunction 
restraining defendant from prohibiting plaintiff 
from officiating as the family prieat9 of a oertain 
caste. (36 Bom. 94 Foil). But where the plain¬ 
tiff has acquiesoed in the defendant’s action suoh 
injunction will be refased. 8 Bom. 23-2 Bef. to 

[P. 210, G. 1.] 

H. V. Divatia —for Appellant. 

Thomas Strangman and A. G. Desai — 
for Respondents. 

Macleod, C. J.:—The plaintiff sued for 
an injunction restraining the defendants 
from prohibiting plaintiff from officiating 
in his Vribbi as Upadhyaya among the 
Patidar Gujarabhis of Yeola, and from re¬ 
ceiving the perquisites of the Vritti. The 
plaintiff alleged that he was the hereditary 
priest of the oaste and bad a right to offi¬ 
ciate in the Yajman Vritti as suoh priest ; 
that he had officiated in the Vritti till 
Pausha of Samvat 1962 ; that the defend¬ 
ants asked him to do oertain acts prejudi¬ 
cial to his Vritti; that the plaintiff refused 
to do the o aots, and thereupon the defen¬ 
dants issued an illegal order to their friends 
and oasteman that they should not allow 
the plaintiff to officiate in his Vritti and 
pay the perquisites to him. Therefore 
the plaintiff filed the suit for an Injunction. 

He suooooded in the lower Court. That 
deoision was reversed in appeal, the Court 
finding that although the plaintiff was the 
hereditary ,irie=t of Yeola, his continuance 
or removal from suoh offioo was exclusive¬ 
ly within the competence of the oaste and 
was a oas'53 question, and therefore suoh a 
question was beyond the jurisdiction of the 
civil Cour'is. Curiously enough, in coming 
to entirely opposite conclusions both 
Courts b.we relied upon the deoision in 
Ghelabhai Gautishankar v. Hargowan 
Ramji (1). Theftre Mr. Justice Chandavar- 
kar held that 

“ An hereditary prioafchood vestod in particular 
families is regarded aa Vritti or immovoable pro¬ 
perty which la the source of their maintenance. 
Suoh families have for generations lived on those 
Vrittis; and to turn them adrift now ou the 
ground that thoir oaates oan take away their 
hereditary rights would bo not only contrary to 
the nature of the right eroated by custom, but it 
would amount to spoliation." 

No doubt in that oas® bhe plaintiff sought 
to establish his right as hereditary priost 

(1) (1912) 36 Rom. 94=12 I. 0. 928=18 Bom. 
L. R.1171. 


of a particular seotlon of the oaste in the 
family of the 1st defendant, and It was 
sought to make distinction between an 
action brought by an hereditary priest 
against a particular family, and the olaim 
for an injunction against the oaste or the 
Panohas who seek to prohibit him from ' 
exercising bhafe office. It seems to me that 
once you decide that an hereditary office 
of this nature is immovable property, then 
there must be a right in the owner of suoh 
immovable property to seek the protection 
of the Court against any undue interfer¬ 
ence with his rights as owner. Therefore 
if the present defendants had been proved 
to be interfering with the plaintiff's right, 
and it may be presumed that the plaintiff 
is an 1 hereditary priest to the families of the 
defendants a9 well as to the other families 
of the oaste to whioh they belonged, the 
plaintiff would have heen entitled to an 
injunction restraining the defendants from 
interfering with that immovable property. 

But in dealing with injunctions there is 
another question whioh has to be considered 
by the Courts. It did not appear from 
the judgment of the trial Court that 
as a matter of fact the complaint whioh 
the plaintiff had to make regarding the 
Interference of the defendants, took place 
so far back as ten years ago. I certainly 
read the seoond para, on p. 8 as Implying 
that quite recently the Panohas bad asked 
the plaintiff to give Rs. 21 to his Bhau- 
band Nageshbhat and Rs. 11 to his Bhau- 
band Gopal out of the perquisites received 
by him, and on his refusing to do so, they 
prohibited him from officiating. Now. how¬ 
ever, it appears that that interference took 
place in Samvat 1962, and that thereafter 
the plaintiff had disputes with his Bhau- 
bands, and sued to recover from them his 
share in sums oolleoted by them for their 
servioos as officiating family priests. It 
appears now that the present plaintiff is 
not the only member of the priestly family 
to whioh hereditary rights have been 
given, and that as a matter of faot some 
ton years ago disputes arose between mem¬ 
bers of the priestly family as to how the 
emoluments of the office should be distri¬ 
buted, and the oaste interfered, not with 
regard to the exercise of the hereditary 
office, but with regard to how the emolu¬ 
ments of the office ware to be distributed 
amongst the members of bhe priestly 
family. Whether that would afford ground 
for an injunction is a question whioh I 
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need nob deal with, because In my opinion 
the plaintiff by acquiescing in the aobion of 
the defendants for so long has debarred 
himself from seeking the protection of the 
Oourb. In my opinion, therefore, the decree 
of the lower Courb musb be confirmed and 
bhe appeal dismissed. Parbies bo pay their 
own oosbs bhroughoub. The oross-objao- 
bions which are nob pressed are dismissed. 
Parbies bo bear bheir own oosbs of bhe 
oross-objeobions. 

Fawcett, J.:—I oonour. The case of 
Gh6labhai Gavrishankar v. Bargowan 
Ramji(\) vlrbually says bhab a Hindu is 
legally bound to aooepb bhe ministrations 
of a hereditary family priest unless bhe 
latter has beoome “Pabiba", *.e., ouboasbe, 
or has declined bo offioiabe. It is nob 
alleged bhab either of bhe last two condi¬ 
tions have arisen in this case, and there¬ 
fore bhe aobion of bhe caste in preventing 
bhe plaintiff from giving his ministrations 
as hereditary family priest, whioh he has 
been found by both bhe lower Courts bo be, 
does in my opinion give rise bo a causa of 
aobion against them. The oase seems bo 
me bo fall under section 54 of bhe Specific 
Relief Act in bhab bhe defendants have 
invaded bhe plaintiff’s right bo, or enjoy¬ 
ment of, property. Most of these oases of 
Vribbi are based on bhe view bhab there is 
a disturbance bo an office of bhe nature of 
trespass, and an injunction is an ordinary 
form of relief against bhe person who com¬ 
mits bhab wrong. The oase may also be 
said bo be one where bhe injunction would 
bend bo prevent a multiplicity of judioial 
proceedings, and bo that extent it is a pro¬ 
per oase for the grant of a perpetual in¬ 
junction. No doubt bhe praobice of bhe 
Bombay Courts is generally bo refuse pre¬ 
ventive relief whioh would have bhe result 
of forcing a particular priest on a Yajman : 
see Raja Valad Shivapa v.Krishnabhpt (2). 
Bub this is nob a oase of an injunction 
against a Yajman. The injunction is sought 
against bhe members of the caste Panoha- 
yab, and it would still be open bo any of 
the families of that caste bo continue bo 
refuse bo employ bhe plaintiff, if they so 
deem fib, and bhe plaintiff would then have 
bhe right, whioh has been reoognised in 
this Presidency, of suing bhe priest, who 
aotually performs bhe ceremonies, for bhe 
fees whioh should have gone into his 
pocket. Having regard bo the faob bhab this 


remedy is still open bo the plaintiff in bhe 
oase of future ceremonies, and any past 
ceremonies in respect of whioh bhe right of 
suit is not time-barred, and bo his delay 
in applying bo bhe Courts for preventive 
relief against bhe caste Panchayad, whioh 
virtually amounts bo aoquiesoonoe, I con¬ 
cur in thinking bhab bhe lower Court’s 
refusal bo grant an injunction should be 
upheld. 

Deoree confirmed . 
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Marten, J. 

Mabel Flora Murphy —Petitioner 

v. 

James Lloyd Murphy —Respondent. 

Suit No. 530 of 1920, deoided on 1st 
July 1920. 

Divorce Act (1869), S. 3 (1)— No permanent resid¬ 
ence—Residence at'a hotel within jurisdiction for 
nearly a month—Both parties within jurisdiction 
when respondent was served—There was sufficient 
residence. 

The parties had no permanent residence. They 
had lived lor nearly a month at a Hotel in 
Bombay. At the time the petition for divoroe 
was served on the respondent, both the parties 
were resident within the jurisdiction. 

-Held, that there was sufficient residence wthin 
the meaning of the Act to found jurisdiction. 

CP. 212 C. 1.] 

Binning —for Pebibioner. 

Judgment:—This is a wife’s pebibion 
for a divoroe on bhe ground of her hus¬ 
band’s adultery and oruelby. 

The respondenb is an Officer in bhe 
Indian Army and he married bhe pebibioner 
in 1911 ab Mhow. The parbies resided 
subsequenbly ab several places and in 
parbioular in Burma. Then bhe husband 
wenb oub bo Mesopobamia, and in bhe 1 fol¬ 
lowing year, in Sepbember or Oobober 
1918, he oame back on leave from Meso¬ 
pobamia and he and *his wife resided for 
bhe greaber porbion of a month ab bhe Taj 
Mahal in Bombay, bhe only inberval being 
bhab of one week when bhey wenb bo sbay 
ab Mounb Abu. 

The firsb polnb bhab arises is bhe ques- 
blon of jurisdiction as bo whether bhe case 
is brought in a Courb within bhe jurisdic¬ 
tion ot whioh bhe parbies last resided to¬ 
gether. Now, bhab print was considered by 
Mr. Justice Fleboher in Bright v. Bright (1), 
where he held bhab residence ab bhe Grand 

U) (1909) 36 Gal. 964=4 I.Q, 419, 


(2) (1879) 8 Bom, 282. 
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Hotel ab Calcutta for a bon'd a fortnight 
satisfied the conditions of bhe Aot. The 
learned Judge in that oase relied on the 
fact thati the busband and wife never had a 
permanent rendenoe, that the husband 
was engaged as an Engineer on the Rail¬ 
way, and shat his habitation seemed to be 
ohanged very frequently. That, of course, 
applies with still greater force in the pre¬ 
sent ogso where the husband is in bhe 
Army, and in the Army during the period 
of the war. The reEidenoe here in Bombay 
was substantially longer than that iD 
Mr. Jastioo Fletcher’s oase. And I think 
that on the whole I may bold th«t there 
was a sufficient residence here within the 
meaning of. the Ao'j bo found the neoessary 
jurisdiction on. 

In saying bhat, I have nob overlooked 
the oase of Arthur Flowers v. Minnie 
Flowers (2); bub bhore, as appears at page 
205, there was u temporary sojourn for a 
day or two. Similarly, I think, the case 
of Nusserwanjee Wadi a, v. Eleonora 
Wadia (3) is distinguishable. That was a 
oase under an earlier p.eo^ion of bbe Aob as 
bo rosidenoo. But here both bhe parties 
were within bhe jurisdiction when the peti¬ 
tion was served on bhe respondent. I think, 
therefore, so far as the question of jurisdic¬ 
tion is oonoerned, *he oase is in order. 

[The rest of tho judgment is nob material 
bo our report:] 


(2) (1910) 32 All. 203=5 1. 0. 871=7 A. L. J. 
193. 

(8) (1914) 88 Bom. 125=20 I. 0. 492=15 Bom- 
li. B. 593. 
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Haoleod, 0. J., and Fawcett, J. 

Bhagwandas Maganlai —Applicant 

v. 

Kaikhushru Adarji Antia- Opponent. 

Civil. Extraordinary Application No. 217 
of 1919, decided on 21st September 1920. 

(a) Bombay Rent (T7ar Restriction 1 Act (2 of 
1918), S. 10 —Decree by Presidency Small Came 
Court for possession passtffi before coming into force 
oj the Act—Order, staying execution till further 
c/der, is within jurisdiction—But Court must nof 
take mto account the fact that decree-holder prior 
to coming into force of Act did net give reasons for 
possession. 

An order staying execution, till further order, Of 

a dooree parsed by the Presidency Small, Causes 


Court prior to the coming into foroa of the Aot, 
is not without jurisdiction. But before tho Bom¬ 
bay Pent Aob c&me into foroe, there wag no neces¬ 
sity for a landlord to give any reason at all why- 
bo required the premises, so that is cob a matter 
whioh a Court exooating, after the ooming into 
foroe of tho Aot, a deoree for possession passed 
before, ought to take into consideration in the 
slightost degreo. The only question whioh the 
Court has to oonsider is whether at the time the 
landlord seoks to exeoute the decree he reasonably 
requires tho premises for his own use 

[P. 213, 0. 1.] 

(b) Bombay Rent (War Restriction) Act (2 of 
1918), S. 9 (2)— Landholder tn«sf not be kept out if 
he wants premisss for his own use. 

It is noi the polioy of the Aot that a man 
should be kept out of his premises, if he shows 
good ground that he wants them for hia own U9e. 

[P. 213, C. 2.] 

O. N. Thakor —ior Applioanb. 

K. N. Koyajco—iox Opponent. 

Macleod, C. J. —The pobibloner in bhis 
oase is tho owner of a house at Kalbad6vi. 
The opponent is a tenant. Before the 
Bombay Rent Aot came into force bbe 
petitioner gavo notice to tho opponent bo 
go out ot the premises rented by him as 
the front portion of the petitioner’s premi¬ 
sses had been notified by bhe Municipa¬ 
lity for the purposes of a set-baok. On 
tho 16bh February 1918 bhe petitioner gob 
a deoree direobing possession of bhe shop 
bo bo given bo tho petitioner before bhe 
31sb July 1918. Meanwhile, bhe Bom¬ 
bay Rent Aob oame into foroe and the 
opponent applied to tho Court bo suspend 
bhe exeoubion of bhe deoree whioh had been 
passed. An order was made on bhe 23rd 
August 1918 : 

For tho present I allow defendant ten mon¬ 
ths' timo from to day to vacate, reserving liberty 
to both parties to apply on expiration of the ten 
months. No execution without notioe. 1 do not 
think the premises in suit oome within the set¬ 
back aDd his intention to use it for himself seems 
only an exoasu to get possession, set up on failure 

of his plea that promises were within sot-baok 
line " 

Whan bba ten months had expired bhe 
petitioner applied for possession, bub an 
order was made “ execution of bhe original 
decree should be sbayed until further 
order.” Tho Judge said : * 

The plaintiff has oome forward first on a pre¬ 
text that tho Mnnioipality are acquiring this por¬ 
tion of tho house. When on inquiry that plea 
failed, he came forward with a plea that he 
required tho shop for himself. Now he urges that 
defondant be called upon to vacate a portion as 
he, the plaintiff, is muoh inoonvenienoed in the 
shop he oooupied at present. 1 do not see any 
good and valid grounds for ordering defendant to 
vaoate at present." 
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In a similar ease whioh came before a 
Bench of this Court it was decided that an 
order for a tenant to vaoa’ee within a cer¬ 
tain time with liberty to apply was beyond 
the jurisdiction of the Small Cause Court 
as it was not in compliance with S. 43 of 
the Presidency Small Cause Courts Aofc. 
Unfortunately in that case no reference 
was made to S. 10 of the Bombay Rent 
Aot whioh gives the Court power to rescind 
or vary its former order. An order was 
made on the 8th May just after the Rent 
Aot nad come into force giving the tenant 
six months to find new premisos with liber¬ 
ty to apply at the end of bho period. It 
was held that that order was nob in oom- 
plianee with S. 43 of the Presidency Small 
Caus9 Courts Act, and that the Judge had 
exceeded his jurisdiction. 

Under S. 10 of the Bombay Rent Act 

“ Where i\ny order ol the kind mentioned in 
S. 9, aub-aeotion (1), (that ia to say, an order for 
the raoovery of possession) has been made bat 
nob exeoated before the commencement of this 
Aot, the Court by whioh the order was made may, 
if it is of opinion that the order would not 
have been made if the Aot had been in operation 
at the date of the making of the order, rescind or 
vary the order in suoh manner as the Court may 
think fit for the purpose of. giving efiaot to this 
Aot.” 

There does not seem any legitimate rea¬ 
son why the Court according to the provi¬ 
sions of S. 10 should not have told the par¬ 
ties that the deoree should not be executed 
for ten monthSi and then the parties might 
come before the ‘Court, when the Court 
should decide whether the decree should 
be exeouted or not. But it seems to me 
that in this particular ease the Courts have 
been obsessed with the idea that the land¬ 
lord does not reasonably require the use of 
his premises, because before the Bombay 
Rent Aot came into foroe, when he gave 
notice to his tenants, he said nothing about 
requiring the premises for his own use. 
There was no necessity whatever for 
him to give any reason at all why 
he required the premises, so that is 
not a matter whioh the Court ought 
no take into consideration in the slight¬ 
est degree. The only question which the 
Court has to oonsider is whether at the 
aime the landlord seeks to ejeot a tenant 
he reasonably requires the premises for 
his own use. The oase must go back 
to the lower Court to deoide on the evi¬ 
dence, without any reference to what has 
been said in the past, whether at the pre¬ 
sent moment the landlord oan satisfy the 


Court that ha reasonably requires the pre¬ 
mises for his own use. At present he 
occupies a space of a liable over eighteen 
square feet in front of somebody else’sshop, 
for whioh he pays a rant of Rs. 47 a month 
whioh puts a value on the land, estimated 
on these two square yards, at about 
Rs. 3,500 a square yard. In any event the 
photograph which has been produced here 
shows thau the spaoe is absolutely inade¬ 
quate, and it does seem dear that it is not 
the polioy of the Aot that a man should be 
kept out of his premises, if he shows good 
ground that he wants them for his own 
use. The ease must go baok bo the lower 
Court for daoision after the parties have 
had an opportunity of producing evidence. 
The costs will be costs in the oause. The 
oase must go before another Judge. 

Fawcett, J.—It is contended before us 
that the order staying execution of the ori¬ 
ginal deoree till further orders is without 
jurisdiction, and the judgment of this Court 
In Civil Extraordinary Application No. 137 
of 1918 is relied upon in support of that 
contention. The present oase, however, 
clearly falls uuder S. 10 of the Bombay 
Rent Aot II of 1918, and is not governed 
by S. 43 of the Presidency Small Causa 
Courts Act, on whioh that judgment is 
based. Therefore, I oan see *no legal ob¬ 
jection to the passing of an order varying 
the deoree in the manner in whioh the 
Small Couse Courb has done. It is con¬ 
tended that he had already varied it by an 
order passed in August 1918, and therefore, 
he could not further vary It by the order 
complained of. Bub the doctrine that a 
power once having been exercised cannot 
be exercised again is one that in modern 
law has, I believe, been almost exploded, 
and In any oase the provisions of S. 21 of 
the Bombay General Clauses Aot 1904, in 
my opinion, conclude any suoh contention. 
That section provides inter alia that 
“where, by any Bombay Act, a power to 
issue orders is conferred, then that power 
inoludes a power, exercisable in the like 
manner to add to, amend, vary or rescind 
any orders so issued,” So that, after having, 
passed an order of variance under the 
power conferred by S. 10, the Court still 
has power to add to, amend, vary or resoind 
any suoh order, subject of oourse to any 
provisions in the Civil Procedure Code or 
Presidency Small Causes Court Aot to the 
contrary. I agree, however, that the 
learned Judge has not properly exeroieod 
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lihe jurisdiction vested in him under sub- 
seobion (2) of S 9 of the Bombay Rent Aob 
in deciding whether the premises are rea¬ 
sonably and bona fide required by the 
landlord. He has dismissed bhe landlord’s 
allegation that be does so require bhe pre¬ 
mises, on the ground bhab he was very late 
in sobbing up bbab plea. He praobioally 
breabs this as an esboppel, and has nob con¬ 
sidered bhe oa c e on lbs meribs. I think, 
therefore, bhab he has failed bo exeroise a 
jurisdiction which is vested in him by the 
law. Aceordingly we are justified in inter¬ 
fering under S. 115 of bhe Civil Procedure 
Code bo bhe extent of requiring him pro¬ 
perly bo consider bhe case on its merits. 

Case sent back. 
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Setalvad, J. 


Bombay Municipality and others —Plain¬ 
tiffs 

v. 

M. Damodar Bros .—Defendants. 

O. C. J. Suits Nos. 910-912, 955 and 
956 of 1920 Redded on 6bh August 1920. 

(a) Bombay City Municipal Act (1888), S. 91— 
Acquired property directly vests in corporation and 
no transfer from Government is necessary—Land 
Acquisition Act , 8. 81, does not apply. 

B. 91 protanto modifies the provisions in the 
Land Acquisition Aot so as to vest the proporty in 
the Corporation on payment of compensation 
awarded, instead of in the Government and there¬ 
fore no transfer from Government to the Corpora¬ 
tion is needed. 

The provisions of S. 81 do not apply in the oase 
of acquisitions made by virtue of the provisions 
of B. 91 ol the Municipal Aot and payment of the 
compensation amount by the Commissioner is 
enough. Whore the Municipality retained the 
money as the price of the land which they had 
agreed to oonvey to the payee, S. 91 (2) cannot be 
said to be infringed. [P. 216 0. 2.] 

(b) Bombay Rent (JFar Act (1918) 

— Applicability—Land Acquisition Act—Land 
acquired under—Rent Act doea not apply—Land 
Acquisition Act—Bombay Municipal Act (1888), 
8. 91. 

The Bombay Rent Aot was not intended to 
apply to premises acquired under the Land Ac¬ 
quisition Aot for public purposes. Dodds v. Shep¬ 
herd (1876) 1 Bx. D. 76 Ref. [P. 217 C. 1.] 

(o) Bombay Rent (17ur Restrictions) Act (1918) 
Satisfaction caused—Municipality acquiring pre¬ 
mises—Premises necessary for scheme of large 
public Utility-Satisfactory causa exists within 
th$ meaning of Act* 


The neoessities of a soheme of large public 
utility undertaken by the Municipality, which has 
aoquired the premises, are a satisfactory oause. 

[P. 217 0. 2 ] 

(d) Bombay City Municipal Act. (1888), S. 91— 
Acquisition—No notice is necessary to eject tenants 
—Land Acquisition Act (1894), S. 16 . 

On the acquisition of the lands, leases and 
underleases come to an end and no notice to the 
tsnants and sub-tenants is necessary before they 
oan be ejeoted. [P. 218 0.1.] 

Thomas Strangman—ior Plaintiffs. 

Mulla , Bahadurji , Coltmaih M. Mehta 
and Mulla —for Defendants. 

Setalvad, J.—In bhe year 1917, the 
Municipal Corporation of bhe Ciby of 
Bombay adopted in lbs final form, a scheme 
for bhe widening of Churohgabe Street and 
Armenian Lane within bhe Fort of bhe 
Ciby of Bombay and for the development 
of bhab porbion of bhe Fort, whioh was 
under their consideration ever since 1914, 
and determined for bhab purpose bo acquire 
certain properties abutting on those streets. 
Having failed bo acquire bhe properties by 
private agreement with, the owners thereof, 
it was considered neoessary bo have resort 
bo bhe provisions of S. 91 of bhe Ciby of 
Bombay Municipal Aob. The Municipal 
Commissioner with the approval ol bhe 
Standing Committee moved bhe Govern¬ 
ment of Bombay ho acquire these proper¬ 
ties on behalf of the Corporation under bhe 
Land Acquisition Aob. The Government 
of Bombay, thereupon, on the 23rd of July 
1917, notified the acquisition of five plots 
in Armenian Lana oalled plots I to V 
(Exhibit A). On the 1st of Deoember 1917 
the Governor in Counoil issued the neoes¬ 
sary notification for the acquisition of seven 
plots situated in Churohgabe Street called 
the plots VI to XII in the said notifica¬ 
tion (Exhibit B). Exhibit H is the plan 
showing tho nature of the soheme and the 
properties to be aoquired. The plots 
marked 1 to V on the plan are oovered by 
the notification Exhibit A, and the plots 
marked VI to XII on plan Exhibit H are 
comprised in notification Exhibit B. The 
properties involved in this litigation are 
properties V and VI on bhe plan Exhibit H« 
Property V is situated in Armenian Lane 
and property VI is situated at the junotion 
of the Churohgabe Street and Esplanade 
Road. Sir Mahomed Yusuf was the owner 
of both these properties and he had let the 
said properties to one Diveshwar Pnrshotam 
under the lease, dated 12th of Deoember 
1917, for a period of three years from the 
1st of November 1917. 
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After the properties were notified for 
acquisition as stated above, the Collector 
proceeded to determine the compensation 
payable to Sir Mahomed Yusuf in respaob 
of these properties. The persons claiming 
to share in the compensation to be awarded 
were. Sir Mahomed Yusuf, the Gresham 
Life Assuranoe'Sooiety, who olaimed certain 
easements on the properties acquired, and 
Government, to whom oertain annual pay¬ 
ments were made for the land. The lessee 
Diveshwar had no olaim to share in the 
compensation to be awarded, beoause by 
olause 16 of his lease, it was provided that 
in case the buildings were required by any 
public body or Government, the lease was 
to be null and void. 

By the time the proceedings before the 
Collector terminated, but before his award 
was actually published, the Executive 
Engineer of the Municipality and Sir Maho¬ 
med Yusuf oame to an agreement that was 
embodied in the correspondence, Exhibit D, 
whereby in consideration of Sir Mahomed 
Yusuf agreeing to pay the portion of the 
compensation payable to the Gresham Life 
Assurance Society and to Government and 
his further agreeing not to olaim from the 
Municipal Corporation ! the compensation 
payable to himself, the Municipality agreed 
to oonvey to Sir Mahomed Yusuf the resi¬ 
due of the land aoquired from him after 
retaining the portion necessary for the 
purpose of widening the street and also in 
addition oertain strip of land which the 
Municipality were to get under the ar¬ 
rangement with the Wadia Trust being the 
owners of property No. XI. Sir Mahomed 
Yuauf also agreed to pay the costs of any 
suit or suits that the Municipality might 
have to file for the purpose of ejecting the 
oooupanfcs of the said premises. The 
above arrangement was approved by the 
Municipal Corporation, but no conveyance 
has yet been given to Sir Mahomed Yusuf. 

The Executive Engineer informed the 
Collector of the above arrangement and he, 
thereupon on the 24th of November 1919, 
published his award (which was ready in 
July but the publication of whloh was post¬ 
poned because of the negotiations that were 
going on between the Municipality and Sir 
Mahomed Yusuf) whereby he fixed the 
amount of compensation at Rs. 19,84,948 
and apportioned the same as follows 

Si* Muhammad Yuauf.Ra. 19,61,653. 

The Gresham Life Asaurauoe 

Society. „ 21,800. 

Goveanment #•••••••• »♦«••#»#•»•«••• 1,996. 


By hie letter of the same date, the Col¬ 
lector forwarded the award to the Muni¬ 
cipal Commissioner and requested him to 
arrange to send his Surveyor, on the 4th 
of Deoembar 1919, to receive oharge of the 
land from the Collector’s Surveyor. On 
the 3rd of Deoamber 1919, the Executive 
Engineer forwarded to the Collector two 
oheques of Sir Mahomed Yusuf for the 
amounts payable respectively to the 
Gresham Life Assurance Society and to 
Government. The Collector paid those 
amounts to the parties concerned. 

On the 9bh of Deoember 1919, the Col¬ 
lector’s Surveyor and the manager of Sir 
Mahomed Yusuf signed Exhibit M, where- 
iu it is reoorded that they had respectively 
handed over and taken oharge of plots 
Nos. V and VI. On the same day the 
Collector’s Surveyor wrote a letter (Ex. 
N. 2) to Mr. Jamshed ji Fitter, the Acquisi¬ 
tion Officer of the Municipality, and sent 
along with it what is called a oharge receipt 
for these properties and the same was 
signed by Mr. Fitter and the Collector’s 
Surveyor (Ex. J.) whereby it is reoorded 
that they had respectively taken and 
handed over charge of the said plots. 

The Municipality by their letter of the 
22nd of Deoember 1919 required the 
occupants of these properties who were 
monthly tenants of the said Diveshwar, to 
vaoate the premises in their occupation by 
the 31st of Deoember 1919. Some of the 
oooupants have vaoated the premises in 
their occupation and other? have remained 
on the premises on the understanding with 
the Municipality that they would'vaoate on 
a fortnight’s notioe. The defendants dis¬ 
regarded the said notioes and the Municipal 
Corporation has filed these suits for reco¬ 
very of possession from the present defen¬ 
dants, and the second plaintiff Sir Maho¬ 
med Yusuf has been joined as oo-plaintiff, 
out of caution, as the plainb says; by reason 
of the agreement with him. The defendants 
m Suit No. 910, Messrs. M. Damodar Bro¬ 
thers, are the oooupants of premises com¬ 
prised in No. V on Ex. H, and the defen¬ 
dants in Suits Nos. 911, 912, 955 and 966 
are oooupants of premises comprised in No. 
VI. It was agreed that all these suits 
should be tried together as many of the 
points arising in these oases were oommon. 

Several questions of law were raised and 
were argued at considerable length by 
counsel appearing for the various parties. 
It is contended on behalf of the 1st plain- 
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tiff that, by virtue of the provisions of S. 91 
(9) of bbe Ciby of Bombay Municipal Acb, 
the properties vested absolutely in the 
Corporation who thereby acquired all exis¬ 
ting interests in the property, and that suoh 
vesting gets rid of everybody, that the 
provisions of tbe Rent Act do not apply 
in the case of the oooupanbs of suoh pre¬ 
mises and that, even if the Rent Aob applies, 
there Is satisfactory cense for the recovery 
of possession. It was contended for the 
defenoe (1) that there was no vesting of 
the premises in dispute in the Corporation, 
because the provisions of tbe City of Bom¬ 
bay Municipal Aob and the Land Acquisi¬ 
tion Aob bad not been complied with ; (2) 
that when property 

(lion tinaerS.91 of fcba Oihy of Bombay Muni¬ 
cipal Aok suoh vafking is not of suoh an 
absolute oharaotar as the vesting iu Govern¬ 
ment under S. 16 of the Band Aoquisilion 
Aot; and (31 that In any event the Bombay 
Bent Aot applied, and that under the 
oiroumstanoes'-'of the oase there was not 
sufficient oause for ojoobing the defendants 
within the meaning of the Proviso bo S. 9 
of the Bombay Bent Aot. The speoial 
olroumskanoes regarding the different de¬ 
fendants were also gone into in support of 
the contention that if deorees ware passed 
in favour of tho Corporation, the defend¬ 
ants should be given considerable time for 
giving possession in order to enable them 

to make other arrangements. 

Under S. 16 of the Land Acquisition 
Aot 1894, when the Oolleotor has madotho 
award, bo may bake possession of the land 
whioh shall thereupon vest absolutely in 
the Government free from all incumbran¬ 
ces ; and under S. 47, if the Oolleotor is 
opposed or impeded in taking possession of 
the land, he can enforoa the surrender 
himself if he is a Magistrate, or, if not a 
Magistrate, oan apply to the Commissioner 
of Polios to enforoe suoh surrender. It is 
not denied that the interest of a monthly 
tenant oomes to an end whan tha property 
vests in tho Oolleotor under S. 16. The 
effeot of the aoqui-ition and tho resultant 
vesting must, to my mind, be equally effec¬ 
tive and oompleta in the oase of acquisition 
undertaken by Government on tho applica¬ 
tion of the Commissioner under S. 9i of tha 

City of Bombay Municipal Aot. Baltanoa 
was plaoad on the (act that while S. 16 of 
tha Land Acquisition Aot and S. 41 of tho 
City of Bombay Improvement Trust Aot 
spoke of vesting absolutely and free from 


all enoumbranoes, S. 91 of the City of 
Bombay Municipal Aob merely used bbe 
expression ‘ vest.’ Bub I think bhab wben 
bhe Municipal Aob provides for acquislbion 
by resorbing bo bhe Land Aoquisibion Aob, 
the vesting contemplated is suoh as would 
result under bhe latter Aob. 

Ib was contended bhab under S. 16 of bbe 
Land Aoquisibion Acb bhe properties could 
only vesb in bhe Government and as bbe 
Government had nob conveyed the pro¬ 
perties bo bhe Corporation, bhe lather had 
acquired no title to bhe properties and 
referonoe was made to bhe provisions of 
Parb VII of the Lind Aoquisibion Aob 
whioh deals with acquisition of land for 
companies and ib was pointed oub bhabS. 41 
contemplated bho transfer of tho acquired 
land by Government bo ibe company con¬ 
cerned. I think S. 91 of the Ciby of Bom-I 
bay Municipal Aob pro tanto modifies bhe 
provisions in bhe Land Aoquisibion Aot so 
as bo vesb the property in bhe Corporation 
on payment of compensation awarded, in¬ 
stead of in bbe Government and therefore 
no transfer from Government bo the Cor¬ 
poration is needed. 

Ib was oonbendod further that, inasmuch 
as bho Collector bad nob tendered payment 
of the compensation awarded to Sir 
Mahomed Yusui and had nob paid ib 
bo him as required by 8. 31 of the Land 
Acquisition Aob, the Oolleotor was nob 
entitled bo lake possession and band ib 
over bo bbe Municipality. I do nob think 
bbe provisions of S. 31 apply in bhe case oi 
acquisitions made by virbue of the provi¬ 
sions of S. 91 of bho Ciby of Bombay 
Municipal Aob and payment of the com¬ 
pensation amount by the Commissioner is 
enough. 

It was next contended that in faot no 
possession was takUn by bhe Collector and 
banded over bo bhe Municipality and bhab 
Exbs. 2, M, N and J were merely paper 
transactions. I am unable bo regard these 
as merely paper transactions. Moreover, 
in tho case oi 'acquisitions under S. 91 of 
tho Ciby of Bombay Municipal Aob I do not 
think the taking of possession by the Col¬ 
lector and bis handing over the same to the 
Municipality is necessary. As I have point¬ 
ed out above, bhe properby vests direotly in 
the Corporation without tha intervention 
of Government or bhe Oolleotor, and when 
bhe property is so vested in the Corpora¬ 
tion, they arc entitled to take possession, 
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which they are seeking to do by these 
suits. 

Then it is oontiended that, inasmuch as 
the compensation awarded to Sir Mahomed 
Yusuf has admittedly not beon paid and 
the arrangement arrived at with him had 
the effeot to avoid suoh payment, even if 
it was not entered into for that V6ry pur¬ 
pose, the provisions cf 3. 91, clause 2, were 
not complied with and the property did not 
vest in the Corporation. /When the Collec¬ 
tor informed Sir Mahomed Yusuf of his 
award on the 24th of November, Sir 
Mahomed Yusuf replied to the Collector 
on the 23rd of Daoember 1919 to the fol¬ 
lowing effect: — 

“ I beg to abate that my claim for compensa¬ 
tion amounting to Ra. 19,61,652-0-Q aa mention¬ 
ed in the award has be^n satisfied by reason of 
the arrangement arrived at between the Munici¬ 
pal Corporation and me and whioh is embodied 
in my letter to the Municipal Executive Engineer 
dated the 29th September 1919 and his letter to 
me dated the 5th November 1919.” 

I think the money was to all intents and 
purposes paid to Sir Mahomed Yusuf al¬ 
though the money did not actually change 
hands as the Municipality retained tho 
same as the prioe of the land that they had 
agreed to oonvey to Sir Mahomed Yusuf. 
The Municipality could have given a oheque 
for the amount to Sir Mahomed Yusuf and 
he oould have immediately returned it to 
them in fulfilment of his agreement. Suoh 
a formality was unnecessary. I, therefore, 
hold that the property, the subject matter 
of these suit?, vested absolutely in the 
Municipal Corporation and that suoh 
vesting put an end to all other interests in 
the property. 

Then the question arises whether in 
suoh a case the provisions of the Bombay 
Bent Act apply. I think that the Bombay 
Bent Aot was not intended to apply to 
premises aoquired under the Land Acquisi¬ 
tion Aot for public purposes. The whole 
objeot of suoh an acquisition is to get the 
land immediately for useful publio pur¬ 
poses and it would be defeating that objeot 
to lay down that the publio body acquiring 
the land is nob entitled to immediate 
possession. The general provisions of the 
Bent Aot cannot be held by implication to 
repeal and override particular and speolal 
enactments like the Land Acquisition 
Aot and the Municipal Act: Dodds v. 
Shepherd (1). As already pointed out 

(1) (187Si 1 Ex. D. 75=84 L. T. 358=24 W. 
R. 822—45 I*. J. Ex. 457. 
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under S. 47 of the Land Acquisition Aot 
the Collector is empowered to summarily 
enforoe surrender of possession without 
the intervention of any Court and the 
Rant Aot cannot override that provision. 
Moreover, the Crown is not bound by the 
provisions cf an/ Aot unless directly or by 
necessary implication referred to therein 
and for this purpose the Crown means not 
only the King but also Officers of State 
noting or. behalf of the Crown in discharge 
uf tbelr exooubive duties. The provisions 
of the Kent Aot, therefore, cannot affect 
the rights and powers of Government and 
Mioir Officers under the Land Acquisition 
Aot. 

But whatever that may be, assuming 
that the Rent Aot applies, I have no doubt 
that the premises are required by the Cor- 
porfeton for a satisfactory cause. The evi¬ 
dence of Mr. Maokison, the Executive 
Engineer of the Municipality, shows that 
the whole soheme of bne widening of fehe 
Chuiobgate Slraeb and Armenian Lang 
hangs together and they cannot get on 
with the scheme till they get possession) 
of the premises, the subject matter of 
these suits. Plots Nos. I, II, III and IV 
are all cleared now and a good number of 
the tenants of plots Nos. V and VI have 
agreed to remain on the premises in their 
occupation on the understanding that they 
would vacate on forty-eight hours’ nofcioe 
and soma of them to whom suoh notioes 
have been served have already vaoated. It 
is, therefore, absolutely necessary for the 
Municipality to get possession of the pre¬ 
mises occupied by the defendants in these 
suits in order to enable them to oarry out 
the whole soheme and to fulfil their 
obligations under the agreement wibh Sir 
Mahomed Yusuf. The plans submitted to 
the Municipality by Sir Mahomed Yusuf 
for the development of 'jhe areas that would 
go to him have been passed and the build¬ 
ings according to these plans can only be 
constructed if the Municipality can obtain 
possession of the premises, the subjeot- 
mabber of these suits. 

There is no doubt that with regard to 
some of the defendants, it is considerable 
hardship that they are required to vacate 
the premises in their occupation. This is 
particularly the case with Messrs. M. Damo- 
dar Brothers, the defendants in Suit No. 
911), and Messrs. D. Maoropollo & Co., the. 
defendants in Suit No. 912. Bat where any! 
soheme of large publio utility, suoh as the! 
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Municipality have undertaken ia this in- 
sbanoe, is to be oarried out, individual hard¬ 
ship of this oharaofcer is unavoidable. Ur. 
Maokisen deposed that when the scheme 
is fully oarried out, the Cburohgabe Street 
and Armenian Lane will be considerably 
widened, to the great convenience of the 
congested public traffio in those streets 
and the development of this quarter will 
provide double the letting space for Offices 
of what is available at present. 

It is contended that the notioa given by 
the Municipality on the 22nd of December 
to vacate bv the 31st of December 1919 
was not a sufficient notioe and that there¬ 
fore these suits must fail and that the 
Municipality oan sue for possession only 
after giving a month’s notioe to vacate The 
lease of Diveshwar as already pointed out, 
terminated on the acquisition and on such 
determination the monthly tenancies of the 
under-lessees, the defendants, also oame to 
an end. Thereafter they remained on the 
premises merely as tenants on sufferanoe 
and they were not entitled Bo a month’s 
notioe. 

It is contended that the Municipality 
should at present take possession only of 
the portions aotually required to bo thrown 

into streets to be widened. Evon if this 
were practicable, it would upset and virtu¬ 
ally make it impossible to carry out the 
whole soheme whioh involves re-selling of 
the areas not 'actually thrown into the 
streets for the purpose of oarrying out tbo 
soheme economically and beneficially in the 
public interests. Section 296 of the City 
of Bombay Municipal Act expressly em¬ 
powers the Municipality to acquire in addi¬ 
tion to the land actually required for 
widening any publio street, all such land 
and buildings outside the intended regular 
line of suoh sbreet as it shall deem ex¬ 
pedient and to sell-such additional land. 

Only a small portion of the premises 
oooupied by Messrs. Javori & Co., the de¬ 
fendants in Suit No. 911, is to be utilised 
in widening tbo Armenian Lane, but the 
rest of bhe area the Municipality have 
agreed to give to Mongini Brothors in 
consideration of their removing the portion 
of bhoir premises within the set-back line 
in the Churobgate Street, oxoopt u little 
strip whioh they have arranged to give to 
Sir Cowasji Jahangir, the owner of plots 
Nos. VII and VIII, as part of the arrange¬ 
ment .with him. There is leally no hard¬ 


ship ia the ease of Messrs. Javeri & Co. 
They have hired other premises into whioh 
they have already removed part of their 
offioes and stock. With regard to Messrs. 
Dharamsi & Co., the defeodants in Suit 
No. 955, and the Madras United Spinning 
and Weaving Mills Co., Ltd., the defen¬ 
dants in Suit No. 956, there is no particular 
hardship. With regard to Messrs. M. 
Damodar Brothers and Messrs. D. Maoro- 
pollo and Co., as well as with regard 
to the other defendants, it -must be 
remembered that they had ample warn¬ 
ing about their being required to vacate 
their premises. The notifications for the 
acquisition of the properties oooupied 
by them were promulgated as early 
as 1917, and they be perfectly aware 

that the acquisition was being proceeded 
with. A petition on behalf of various occu¬ 
pants including some of the defendants In 
these suits was addressed to bhe Municipal 
Corporation praying that the time for 
demolishing the buildings in Ohurohgate 
Street be extended (Exhibit K). On the 
9fah of September 1919, the Standing Com¬ 
mittee resolved not to comply with the 
request of the applicants and, on the 3rd 
of November 1919, bho Corporation declin¬ 
ed to interfere and bhe applicants were 
informed of this on uho 7th of November 
1919. The applicant? presented a petition 
bo Government and, ou the 6th of 
February 1920, the Government refused to 
oomply with tbo request of tbe applicants 
to delay the soheme (Exhibit L). Under 
the oiroumstanoos, I think, that the Muni¬ 
cipality must suooeed and the defendants 
should be ordered to vaoate tbe premises in 
their oooupation and to hand over vaoant 
possession thereof to the first plaintiff. In 
view of the fact, however, that there is 
monsoon at present, I dlreot that exooution 
of tbo decrees bo stayed till the 5th of 
Ootober next. The defendants must pay 
to tbe Grst plaintiff compensation for use 
and occupation as prayed in the plaints in 
the respective suits from tbe 1st of January 
1920 except in the oase of the defendants 
in Suits Nos. 610 and 966 of 1920 who 
must pay such compensation from the 
1st of February 1920. The defendants 
must pay the costs of the first plaintiff. 
The second plaintiff has, I believe, not 
inourred any separate costs, but if he has, 
he musk bear his own oosts. It was really 
not necessary to have joined him as plain¬ 
tiff. 
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Findings on issues (1). Yes. (2). 
Yes. (3). Yes, but not necessary for the 
Collector to give possession. (4). No. (5). 
No. (6). No. (7). Yas. (8). Not applicable. 
(9). Yes. (10). Yes. (11). Yes. (12) & (13). 
The defendants are at the highest only 
tenants on sufferance and the notice given 
was Buffioient. 
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Maoleod, C. J„ and Fawcett, J. 


Viahnu Dhonddev Palhar —Plaintiff- 
Applicant 

v. 

Rampratap Daulatram Marioadi —De- 
dant-Opponent. 

Civil Revision No. 279 of 1919, deoided 
on 22nd July 1920, from the order of the 
Dist. J., Satara, in Miscellaneous Applica¬ 
tion No. 71 of 1917. 

Civil P. C. y O. 38, B. 10— Decree obtained by 
pers on and property attached at his instance but 
execution not applied Jor by him—Attachment 
ordered in execution of decree of another—Notice 
to former not given—No revision lies Civil P. C. y 
S. 115. 

Where property attaohed before judgment was 
in Court, and decree was passed in the suit but 
the decree-holder did not apply for execution of 
his decree, and the holder of another decree 
applied for attachment of the property. 

Reldy that the Court was entitled to order the 
attachment and although in equity it ought to 
have given notice to the other decree-holder at 
whose instance the property had been attaohed 
before judgment, there is nothing in the Code 
requiring such notice and the failure to give suoh 
notice does not merit revision under Civil P. 0., 
B. 116. [P. 219, 0. 2.] 

N ilkant Atmaram —for < Applicant. 

K. N. Koyajee —for Opponents. 


Macleod, C. J.: —The petitioner hied 
Suit No. 71 of 1916 in the Subordinate 
Judge’s Court at Satara against one Kon- 
danmal and applied for attachment 
before judgment. The attachment before 
judgment was granted and the property 
being of a perishable nature was sold 
and* the sale proceeds, viz., Rs. 420, 
were paid into Court to the oredit of the 
suit. Eventually a decree was passed 
in the suit on the 10 th of April 1916. 
The plaintiff should then have applied for 
execution, but it was not necessary to ap¬ 
ply for a re-altaohment of the property, 
beoause after the decree was passed the 
property remained in detention. Then the 


opponent, who had previously got a deoree 
against the same defendant, applied for exe- 
outioD on the 7*h of April and asked that 
the sale proceeds, which were lying in 
Court to the oredit of the petitioner’s suit, 
be attaohed. That he could do under Rule 
10 of Order XXXVIII. The opponent’s 
application for attachment was heard on 
the 12th of April and an order was made 
for attachment. On the 19bh of April the 
opponent obtained an order for payment 
and the money was paid to him. The peti¬ 
tioner meanwhile had nob applied for the 
execution of his deorea as he had not got a 
copy of the deoree. Then he brought Suit 
No. 779 of 1916 against the opponent to 
reoover the amount of Rs. 174-5-0 which 
ha said he would have gob out of the 
moneys attaohed, If there had been rateable 
dtebrlbution. His suit has been dismissed 
by the learned Subordinate Judge and also 
by the District Judge in appeal. 

The question before us is, whether there 
has been any material irregularity which 
would entitle us to interfere in revision. 
No doubt on the face of it, it seems a very 
hard case, and if the attaching Court had 
dearly done what it ought not bo have 
done or left undone what it ought to have 
done, and the lower Courts in the present 
suit hied by bhe petitioner, had failed in 
their duty to observe that, then it might 
be said that there was a material irregula¬ 
rity which would entitle us to interfere. 
But although it may be said that the 
attaching Court, before it paid out the pro¬ 
ceeds of the petitioner's, attachment bo the 
opponent, ought to have given the petitioner 
notioe as a matter of equity, still I cannot 
S6e anything in the Code whioh makes it 
necessary for the attaching Court to give 
suoh notioe. Until the petitioner applied 
for attachment, no doubt the money was 
lying in Court, detained for his benefit, but 
still available for any decree-holder of the 
same defendant. If a decree-holder appli¬ 
ed for attachment of those moneys whioh 
were being detained, the Court was bound 
to grant suoh an application. If the Court 
had given notioe to the petitioner, and he 
had made an application for the execution 
of his deoree, the Court might then have 
said that he was entitled to rateable dis¬ 
tribution. It seems to me that the peti¬ 
tioner, having got his deoree, failed to 
observe that there was a risk of his losing 
the fruits of his attaohment. He did not 
apply to the Court at onoe to oonfirm the 
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previous abbaohmanb, in other words, he 
did nob apply for the execution of the 
decree so as bo make his position secure. I 
oannob say, therefore, that febere has been 
any national irregalariby in bhe proceed¬ 
ings of the Jower Courtis in dismissing bhe 
petitioner's suit. 

The rule, therefore, will be discharged 
with costs. 

Fawcett, J. : -I agree. But I think 
the case suggests bhe advisability of a rule 
being made under the powers conferred on 
bhe High Court, requiring a Court in Buoh 
a oase to issue nobioo to bhe person at 
whose instance bhe property sought bo be 
attached is already under attachment be¬ 
fore judgment, prior to directing a disposal 
of such property in execution of a decree. 

Rule discharged . 

** A. I. R 1921 Bombay 220. 

Maoleod, C. J., and Fawcett, J. 

Dattatraya Pursholtam Parnckar and 
others —Plain biff a-Appellants 

v. 

Radhabai Balkrishna Trimhak -Defen¬ 
dants Respondent. 

Second Appeal No. 963 of 1919, decided 
on lGtih August 1920, from the deoision of 
the Dist. J., Nasik, in Appeal No. 82 of 
1919. 

Civil P. C., Ss 2 and 97— Preliminary issue 
as to jurisdiction—Decision is not prelimir.art 
decree—Civil P. J., Ss. 97 and 2. 

The finding that a party ie an agriculturist 
within the meaning of the Dekhan Agriculturist 
Relief Aot is not by itself an adjudication which 
oan be embodied in a deoree, though it may re¬ 
sult in tho plaint being returned for presentation 
in the proper Court So such finding is not a 
preliminary decree within S.2 or S. 97, Civil P.O. 

[P. 222, 0. 2.j 

Pet Maclcod, 0. J. —Isfluos of law ou which a 
oase may bo disposod of most often raise quoationa 
of jurisdiction or of limitation But a finding that 
tho Court has jurisdiction or that tho plaintiff has 
brought his suis within tho time prescribed by the 
law of limitation, doos not dotormine the rights of 
tho parties with regard to all or any of tho matters 
in controversy in the suit, it merely enables tho 
oourt to prooeed to inquire into thofo rights. So, 
too, an issue of res judicata found in tho plain¬ 
tiff's favour enables the Court to deal with the 
merits of the oase. It cannot be said that decisions 
in tho plaintiff’s favour on suoh issues as these 
determine his right to suo whioh is a matter of 
controversy in the suit, for there is no suoh right 
known to law as the ‘right to sue'. A plaintiff in 
a suit olaims to bo entitled to a remedial right on 
the oonsequenoes of an infraction of an anteoe- 
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But an aggrieved party is not debarred from 
appealing at the end of the oase from oertain 
findings during the hearing of the oase whioh 
meroly deoide that the suit must prooeed, or 
whioh deoided questions without disposing wholly 
or partially of the ease. [P. 222, C. 2, P.228, 0. 1.] 

D. C. Virkar —for Appellants. 

D. R . Patwardhan —for Respondent. 

Macleod, C. J.:— The plaintiffs sued to 
recover Rs. 3,637 being the balance due on 
two mortgage deeds dated 28th June 1891 
and 26lh September 1892. The defen¬ 
dant in his written statement contended 
that he was an agrioultunst and that the 
suit should be tried under the Dekkhan 
Agriculturists’ Relief Aot. The following 
issues were raised as preliminary issues : 

(1) Whether the defendant is an agrioultnrist 
within the meaning of the Dekkhan Agricultu¬ 
rists' Relief Aot ? 

(2) Whether the suit is maintainable without 
a succession certificate? And 

(8) Whether a oersifloate under the Pensions 
Aot is neoessary ? 

On the first issue the Judge found that 
the defendant was an agriculturist. The 
second issue was found in the affirmative 
and bhe third in the negative. Further 
issues were then drawn up :— 

1. Whether the moitgage bonds in suit are 
proved ? 

2. What is proved to be the consideration of 
the said bonds ? 

8. What is proved to be the amount reoeived 

by plaintiffs towards satisfaction of the said 
bonds ? 

4. Whether the suit iB within time ? 

5. What is found duo on taking accounts under 
the Dokkhan Agriculturists* Relief Aot ? 

6. How should the amount due be made 
payable ? 


Unforbunabely, bhe plaintiff applied bo 
bhe Couib bo draw up a deoree on bhe finding 
on bhe firsfr issue and a deoree was drawn 
up. An appeal was filed against that deoree 
whioh was admitted by bhe Disbriob Judge. 
The appeal was dismissed, the learned 
Judge being of opinion that bhe defendant 
was rightly held bo be an agrioulburisb, I 
think ho was wrong in holding that an 
appeal lay, and he failed bo appreoiabe in 
bhe right way bhe remarks of Mr. Jusbioe 
Heaton in Municipal Committee of Nosik 
v. Colleotor of Nosik (1). The importance 
of the question arises from S. 97 of bhe 

(1) 11915) 89 Bom. 422=28 1 0. 589=17 Bom. 
L. R. 824. 
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Code which enaobs that if a parly aggrieved 
by a preliminary deoree passed after laa 
oommenoemenl of Ihe Code does nob appeal 
from such deoree he shall be precluded 
from dispubing ibs oorreobness in any appeal 
which may be preferred from the final 
deoree, thus giving effeoi bo the opinion of 
the dissenting Judges in Ehadem Hossain 
v. Emdad Hossein (2) bhab in an appeal 
againcb bhe final deoree in a partition suit 
lb was nob open bo bhe appellant bo ques¬ 
tion the oorreobness of bhe preliminary 
order or deoree for partition when no 
appeal was preferred against suoh order 
within bhe time allowed by law. Suoh an 
order was, aooording io legal phraseology, a 
preliminary or interlocutory deoree bub it 
was not a deoree as defined by S. 2 of bhe 
Civil Procedure Code of 1882 although it 
was appealable as if ib had bean a decree. 

In S. 2 of bhe Code of 1908, deoree was 
defined so as bo bring preliminary or in¬ 
terlocutory deorees within ihe definition 
of a deoree bub the only ohange in proce¬ 
dure inbroduoed by the definition of deoree 
in S. 2 oombined with S. 97 was in respect 
of'the right of an aggrieved party bo appeal 
from a preliminary decree. The right 
whioh he had before to wait until the 
final deoree was passed and than appeal 
from both the preliminary and the final 
deoree was taken away. Bub ihe impres¬ 
sion has gained ground that the kind of 
preliminary deorees whioh oan be passed 
has been indefinitely extended by the Code 
of 1908. Constant applioabions are made 
to the Judges in the mofussil Courts to 
embody in the form of deorees judioial 
pronouncements whioh are nob judgments 
aooording to the Code, on the ground that 
the aggrieved party may ba debarred from 
raising bhe question in an appeal from bhe 
final deoree. This apprehension may ba 
genuine in some oases but, it boo often is 
merely the cover for deliberate obstruc¬ 
tions bo bhe final decision of the suit. The 
object is easy of attainment. The Judge 
is asked to draw up a deoree on bhe ground 
that he has decided something whioh oon- 
olualvely determines the right of the 
parties with regard bo one of bhe matters in 
controversy in Ihe suit. The Judge de¬ 
clines. An application is made to oompel 
him bo draw up a deoree. Whether success¬ 
ful or not bhe hearing of bhe suit is delay¬ 
ed for months. If bhe Judge oonsents 

(SI) (1801) 39 Oal. 753=5 0. W. N 617 (F. B.). 
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there is at onoe an appeal In this way 
litigation whioh is in any event sufficient¬ 
ly protraoted oan ba indefinitely prolonged. 

In my opinion the above impression is 
entirely erroneous and has arisen ohiafly 
from the failure to observe the rules of 
procedure laid down by bhe Civil Procedure 
Code 1908 with regard fco the institution 
and hearing of suits. The solution of the 
question before us is bo be found nob in any 
of bhe numerous oases whioh deal with the 
question bat by a oareful consideration of 
those rules whioh with some minor alter¬ 
ations re-enact the corresponding saooions of 
the Code of 1882. They prescribe when 
and in what oiroumsbanoes the Court is to 
pronounce jadgmant and ib is only when a 
judgment has been pronounoed in conformi¬ 
ty with those rules that it oan be em¬ 
bodied in a deoree. 

The real question, therefore, seems bo 
mo to be nob what is or what is not a pre¬ 
liminary deoree bub when may a trial Judge 
pronounoe a judgment whioh has to ba 
embodied in a deoree. Then the stage of 
the oasa at whioh judgment is pronounoed 
will determine whether the decree is pre¬ 
liminary or final. Ib may be as well to 
set out as briefly as possible the oourse a 
suit should follow under the rules. When 
a suit has been duly instituted a summons 
may ba issued bo the defendant to appear: 
Order V, rule, I. The Court shall deter¬ 
mine at the time of issuing the summons 
whether ia shall be for the settlement of 
issues only, or for bhe final disposal of bhe 
suit : Order V, rule 5. Order XIV deals 
wibh the settlement of issues. At the first 
hearing of the suit the Court shall proceed 
to frame and record the issues on whioh 
bhe right deoision of the oasa appears to 
depend: Order XIV, rale 1 (5). 

Where issues both of law and of faot 
arise in the samo suit and bhe Court is of 
opinion that the case or any part thereof 
may be disposed of on bbe issues of law 
only, it shall try those issues first and for 
that purpose may, if it thinks fib, postpone 
the settlement of the issues of faot until 
after the issues of law have been determin¬ 
ed : Order XIV, rule 2. Nothing is said 
regarding the procedure at the trial of suoh 
issues bub following the analogy of Order 
XV, rule 3, judgment’ should only be pro¬ 
nounoed when the finding disposes of the 
oase or a part of the oasa whioh would then 
be final pro tanto. Order XV deals with the 
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disposal oi a suit ab the first hearing. Buie 
3 seems bo amplify Order XIV, rule 2, as 
ib refers bo issues of faob as well as of 
law. If the Court is satisfied that do fur¬ 
ther argument or evidenoe than the parties 
can at onoe adduce is required upon suoh 
issues as may be sufficient for the decision 
of the suib and that no injustice will result 
from proceeding with the suib forthwith the 
Courb may proceed bo determine suoh issues, 
and if the finding thereon is sufficient for 
the decision, ntay pronounce judgment 
accordingly. If the finding is not sufficient 
for the decision the Court shall postpone 
the further hearing and shall fix a day for 
proceeding with the suit. Although this 
rule appears to be applicable dnly to the 
first hoaiing of a suit it seems obvious that 
it must also apply by reason of Order XVII 
to a further hearing of a oa'o after all the 
issues or issues of law only have been- 
settled ab the first hearing. 

It is only when tho finding on an .issue 
is sufficient for the deoision of the suib or 
part of toe suit that the Courb may pro¬ 
nounce judgment. When the finding is 
not sufficient for the deoision the suit must 
be postponed for further hearing. Under 
S. 33 the Court after the case has been 
heard shall pronounoe judgment and on 
suoh judgment a decree shall follow. 
Order XX deals with judgment and dooroe 
Before rule 12 of that Order there iB no 
provision in the Code for any other judg¬ 
ments exoept (1) those which are given at 
the end of the hearing (2) those which 
deoide the oase or presumably a parb of 
the oaso by findings on certain issues only. 
Order XX, rules 12 to 16 and 18 and 
Order XXXIV, rules 2, 4 and 7 deal with 
oertain classes of suits in whioh there oan 
be an adjudication whioh though it deter¬ 
mines the right of the parties with regard 
to the matter In controversy in bbo suit 
does not completely dispose of the suit, 
They enable the Court to pronounce a 
judgment whioh must bo ombodied in a 
decree, before tho end of tho suit, but they 
carefully prescribe on what points judg¬ 
ment shall be given. 

Tha suits referred bo above are the most 
common in whioh preliminary deoreas can 
be passed. I may also mention suits for 
damages in which the plaintiff establishes 
his right to receive damages but an inquiry 
is necessary as to tho amount before a 
final deorae oan be passed, Tha principle 
remains the same. The judgment should 


ordinarily come at the end of the case. 
Bub bhere are oases where although the 
Court oan deoide all questions relating to 
the rights and liabilities of the parties, 
the details of the decree have to be ascer¬ 
tained by a further inquiry, or time is 
allowed to a defendant before the deoision 
becomes final. 

I do not see why this principle should 
not be applied to suits under the Dekkhan 
Agriculturists’ Relief Act. If the rights 
and liabilities of the parties oan be deter¬ 
mined and aooounbs taken at one hearing no 
difficulty arises although for form’s sake it 
may be necessary to draw up a preliminary 
and a Goal decree. If the Court arrives at a 
stage where the rights and liabilities of the 
parties have been determined bub an inquiry 
is necessary to ascertain the state of ac¬ 
counts between the partiee, judgment may 
be given on whioh a preliminary decree 
oan be drawn up. But the finding that a 
party is an agriculturist is not by Itself an 
adjudication vhloh oan be embodied in a 
decree, though it may result in the plaint) 
being returned for presentation in the 
proper Court. N 

Issues of law on which a oase may be 
disposed of mj-t often raise questions o! 
jurisdiction or of limitation. Bub a finding! 
that the Courb has jurisdiction or that the! 
plaintiff has brought his suit within thel 
time prescribed by the law of limitation,! 
does nob determine the rights of the parties! 
with regard to all or any of the matters ln| 
controversy in the suit, it merely enables! 
the Court to proceed to inquire into those! 
rights, bo, too, an issue of res judicata\ 
found in the plaintiff's favour enables thel 
Court to deal with tho merits of the oase. I 

It has been contended that decisions ini 
the plaintiff’s favour on suoh issues as these 
determine his right to sue whioh is a 
matter of controversy in the suit but a 
consideration of the analysis of rights in 
Holland’s Jurisprudence will make it dear 
that there is no suoh right known to law 
as tho ‘right to sue.’ A plaintiff in a suit 
olaims to be entitled to a remedial right 
on the consequence of an infraction of an 
antecedent right. 

*‘A remedial right is in itself a more potentiality 
deriving its value from the support whioh it oan 
obtain from tho power of the State Tho mode in 
whioh that support may be aeoured in order to 
tho realisation of a remedial right is prescribed 
by that department of law whioh has been called 
adjective because it exists only foi the sake of 
substantive law, but is probably better known aa 
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ptooednre. It oompriseg the rule3 for (i) selecting 
the jurisdiction whioh has oognizanoa of the 
matter in question (ii) ascertaining the Court 
whioh is appropriate for the deoision of the matter 
(iii) setting in motion the machinery of the Court 
so as to procure its deoision, etc." 

Holland’s Jurisprudence, pp. 290, 291. 

The opinion I have expressed on this 
question in no way affeobs the rights of 
an aggrieved parby bo obtain relief when 
appealing bo a higher Coura. I have only 
made ib clear when he must appeal and I 
have shown bhab he is nob debarred from 
appealing ab bhe end of the ca:e from cer¬ 
tain findings during bhe hearing of bhe oases, 
whioh merely decide bhab bhe suit musb 
proceed, or whioh decide quesbions wibhoub 
disposing wholly or partially of the oase. 
This will pub an end bo bhe applications 
whioh are constantly being made to the 
High Court bo compel bhe ferial Courts bo 
draw up decrees based on such findings, 
instead of waiting until bhe end of the oase, 
thus enabling a party bo prolong the hear¬ 
ing of bhe suit for an indefinite time and 
paralysing the administration of justice. 
One thing is perfectly clear, and that is, 
that a formal expression by a decree of a 
finding by a Court that a parby is an 
agriculturist, cannot conclusively determine 
the rights of the parties with regard bo any 
or all of the matters in controversy in bhe 
suit. Nothing is said in bhe Code about a 
preliminary issue, but a decree is preli¬ 
minary when a further proceeding is to be 
taken before the suit is disposed of. Ib 
follows then, in my opinion, thab a Judge 
should never accede bo an application bo 
draw up in the form of a decree a finding 
on the question whether a parby is an 
agriculturist or not. Undoubtedly that 
is an issue whioh is the first issue to be 
triad in the case, and a deoision may be 
given on ib; but it by no means follows 
that because that is the first issue to be 
tried, therefore it is a preliminary issue on 
whioh a deoree oan be drawn up. The 
whole case must be decided first before the 
judgment oan be pronounoed. There will 
be then a judgment deoiding the rights of 
bhe parties with regard to all or any of the 
matters in controversy in suit, and then it 
will rightly be the subjeol of a decree. 
The result will be in this case that as there 
was no appeal, the oase must go baok to 
the trial Court to continue the hearing 
from the point at whioh it was left off. 
This appeal is dismissed with costs. 


Fawcett, J.— I quite agree in the gene¬ 
ral principles laid down by the learned 
Chief Justice in the judgment just pro¬ 
nounoed. In regard to the deoision in 
Municipal Committee of Nasik v. Collector 
of Nasik (1) I think Mr. Justice Heaton 
never intended to say thab bhe Court 
should frame a preliminary deoree directing 
accounts to be taken under P. 13, Dek- 
khan Agriculturists’ Relief Aob, until the 
proper stage had been arrived at for such 
a preliminary deoree. The principle 

applicable is that judicially laid 

down in regard to references for Inquiry 
and report. This is that bhe power 
to order such a reference is only exercised 
in oases where the question cannot con¬ 
veniently be deoided in bhe usual way by 
the Court, as for instance where a prolong¬ 
ed examination of documents or aooounts, 
or some spaoifio or local investigation Is 
neosasary, or where, as may be the oase 
when damage? have to be assessed, the 
inquiry involves questions of detail whioh 
would oooupy too maoh lime In Court 
(Halsbury’s Laws of England, Vol. I, Arti¬ 
cle 1000, at p. 434, and D. N. Ohose & 
Bros. v. Popat Narain Bros. (3). Accord¬ 
ingly it is a general rule in oases falling 
under Order XX, rule 16 f of bhe Code, that 
the main points at issue in the oase should 
be deoided first by the Court, and a preli¬ 
minary deoree framed only when nothing 
more remains bo be done than the minis¬ 
terial function of drawing up the aooount 
in accordance with the directions of the 
Court. It is, in my opinion, an abuse of 
the procedure intended by the Code to 
draw :up a preliminary decree directing 
aooounts to be taken under ?. 13 of bhe 
Dakkban Agriculturists’ Relief Act, before, 
for instance, as in this oase, it had been 
even deoided whether the mortgage sued 
upon was proved. Personally lam inclined 
to think that it will be seldom necessary 
under the Dekkhan Agriculturists* Relief 
Act to draw up a preliminary deoree under 
Order XX, rule 16. That is a provision 
of a general nature and fioes not, in my 
opinion, detraot from the power given to 
the Court by a speoial Aob, namely, S. 13 
of the Dekkhan Agriculturists’ Relief Aot, 
to take an account in aooordanoe wibh the 
provisions of that section. My experience 
is that, in ordinary oases, the Court oan 
itself take the aooount with the help of a 

__ qnmw 42 Gal. 819=80 I. 0. 990=19 O. W- 
009, 
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olerk for any formal calculations, and that 
there is dc real necessity for a preliminary 
deores, under which a Commissioner would 
have to be formally appointed and the 
ultimata decision of the snih almost in¬ 
evitably delayed. I think, therefore, it is 
omy in exoepfciorial oa^es that there should 
be a preliminary dnorce oi the k’nd referred 
to in Mr. Justioo Heaton's judgment al¬ 
ready mentioned. 

Appeal dismissed. 


A I. R. 1921 Bombay 224 (1). 

Macleod, C. J., and Fawcett, J. 

Maneklal Vamanrao and others —Plain- 
tiffs-Appellanba 

v 

Bai Amba —Defendant-Respondent. 

Seoond Appeal No. 437 of 1919, deoided 
on 19lh July 1920, iicin tbo decree of the 
Asst. J., Surat. 

Bombay La .id Revenue Code 11879), S. 88— 
Ejectment suit by landlord—Presumption is. ten- 
ancy is annw.l—On tenant proving antiquity of 
tenancy landlord must prove intended duration — 
Otherwise tenancy will be co-extensive with latid- 
lord's tenure. 

Tn an ejectment suit by alandloidtbo presump¬ 
tion is that the tenant ia an annual tenant and 
the onus lies upon him to prove he is something 
more. A defendant who wishes to prove ho is a 
permanent tenant must prove, first of all, if he 
has not got a dooumeut of permanent tenancy, 
the antiquity of his tenure Then under the second 
paragraph of section 83, tho landlord has to prove 
that there is evidence of the intended duration of 
the tenanoy either by agreement or by uaago. If 
he cannot do that, then it ia presumed that the 
tenanoy is co extensive with tho duration of tho 
tenure of the landlord. [P. 934, 0. 1 & 2 ] 

G. N. Thalcor —for Appellant. 

J. G. Rele for R. W. Dcsai —for Respon¬ 
dent). 

Macleod, C. J. : —Tho plaintiffs filed 
this suit in ejeobment). The defendant plea¬ 
ded that she was a permanent tenant. The 
trial Court gave tho plaintiffs a decree 
whioh was reversed in appeal. Ib is ourious 
that a Judge of tho experience of Mr. Bbat 
should have considered that the onus lay 
on the plaintiffs in an ejectment suit to 
prove that the tenanoy was an annual one. 
Tho presumption is that th6 tenant is an 
annual tenant and the o?ius lies upon him 
to prove he is something more. But it is 
peifootly dear that that initial error of the 
learned Judge had no effect on the final 


deoision. If we strike out the whole of 
'uhat paragraph where he considers the case 
from the point of view of the plaintiffs, and 
begin with the paragraph where he deals 
with the defendant’s evidenoe, the decision 
still remains correob. A defendant who 
wishes to prove he is a permanent tenant 
must prove, first of a)!, if he has not got a 
document of permanent tenanoy, bh6 anti* 
quity of his tenure. The Judge on the 
evidenoe of the witnesses oame to the con¬ 
clusion that the antiquity of the tenanoy 
at a uniform rent oould not be doubted. 
Then the seoond paragraph of seotion 83 
of the Bombay Land Revenue Code comes 
into operation. The landlord has to prove 
that there is evidenoe of the intended 
duration of the tenanoy either by agree¬ 
ment or by usage. If ho cannot do that, then 
it is presumed that the tenanoy is oo-exten- 
pive with the duration of the tenure of thal 
landlord. So we think the deoision of the| 
lower Court is tight. 

The appeal must be dismissed with oosts. 

Appeal dismissed. 


A. I. R. 1921 Bombay 224 (2). 

Sbtalvad, J. 

Chapsi • Umersi —Pla intiff s 

v. 

Keshavjt Damji —Defendant. 

O. C. J. Suit No. 1110 of 1920, deoided 
on 30th Saptomber L920. 

Bombay Rent (JVar Reelriction) Act (1918), S. 2 
(a) (»)— Standard rentes rent for which premia a 
were originally let after 1916. Januaiy 1*1— 
“Standard rent'* between ienatit attd suMfnanl it 
tiot different. 

The only object of including in the definition 
of ‘landlord' a tenant, and in the definition of 
'tenant' a sub-tenant, is to extend the benefits 
of the Rent Aot to sub tenants, but It was not 
intended that tho standard rent was to be deter¬ 
mined by different standards between the original 
landlord and the tenant and between the tenant 
and the sub-tenant. Standard rent is the rent at 
whioh tho premises wore originally let after 1st 
January 1 916. The standard rent is to be fixed 
in relation to premises and not in relation to 
persons and o\n, therefore, be only one and not 
varying as between different individuals. King f. 
York (1919) W. xY. K. 59 Ref. 

[1.226,0.2; P. 227,0.1-3 

Campbell —for Plaintiffs. 

Kanga —for Defendant. 

Setalvad, J : —This suit relates to a 
godown situated on the ground floor of a 
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house ah Mandvl belonging to one Keshavji 
Damji. On the 28bh of September 1916, 
an agreement was entered inte between 
Keshavji Damji and the plaintiffs for a 
lease of this codown for twenty three 
months, to commence from 25th Daoember 
1916, At this time the building was being 
reconstructed and the ground floor was 
expeoted to be ready in December and so 
the lease was made to oommenoe from 
25th December. The godown, however, 
beoame ready in February 1917, and the 
plaintiffs oommenoed paying rent from 
22nd February, 1917. The plaintiffs sub¬ 
let the godown to the defendants for 
Rs. 275 par month as from the 22nd of 
February 1917 and the defendants entered 
into possession on that date. The plain¬ 
tiffs never themselves entered into posses¬ 
sion except through their sub-tonant, the 
defendants. The defendants oommenoed 
paying rent to the plaintiffs from the 22nd 
February 1917. The defendants paid the 
said rent of Rs. 275 up to 12th March 
1918, but thereafter they refused to pay 
the stipulated rent and contended that 
Rs. 110 was the standard rent whioh, under 
the Rent Aot, they were liable to pay. The 
defendants paid Rs. 1,471 as rent at the 
rata of Rs. 110 up to the 27th July 1919 
whioh the plaintiffs took under protest. 
The plaintiffs olaim in this suit Rs. 5,401 
being the rent at the rate of Rs. 275 per 
month from 13th Maroh 1918 to 20feh 
March 1920 after giving credit for Rs. 1,474 
paid as aforesaid by the defendants, and 
olaim further rent at Rs. 305 per month, 
contending that that is the standard rent 
of the premises. By their letter of 14th 
February 1920, the plaintiffs had given 
notice to the defendants that they would 
olaim, from Maroh 1920, Rs. 305 from the 
defendants as the standard rent, The only 
issue in the oase is, “ What is the standard 
rent the defendants are liable to pay?'* 

It appears that Keshavji Damji, the 
owner of the premises, filed a suit against 
the present plaintiffs, in the Small Cause 
Court, to reoover rent at the rate of Rs. 305 
per month, for four months, from 13th 
Maroh 1918 to 8th July 1918. The pre¬ 
sent plaintiffs contended in the said suit 
that Rs. 305 was not the standard rent, but 
the Small Cause Court held against the 
present plaintiffs that Rs. 305 per month 
was the standard rent and awarded the 
same. The said deorea was confirmed 
by the Full Bench of the said Court. The 
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said Keshvji Damji instituted another suit 
against the present plaintiffs in the High 
Court, being suit No. 2974 of 1919, bo 
reoover rent for thirteen months, sub¬ 
sequent to the 8bh of July 1918 at 
the rate of Rs. 305 per month. The 
present plaintiffs had in that suit to 
submit to a decree for rent at that rate. 
In the present suit the defendants in their 
written statement alleged that the proceed¬ 
ings in the Hmall Causa Court and the High 
Court were ooliuslve and fcbafc in any event 
they were not bouud by the results of 
those suits. These charges of oollusion 
were, in the oourse of the trial, abandoned. 

One Narandas Mathuradas was, in Janu¬ 
ary 1916, in occupation of the spaoo com¬ 
prised within the godown in suit as a 
tenant, and he wag fthaa paying Ks. 100 as 
rent as shown by the rent bill, dated 17th 
January 1916, produoed by him (Ex. 4), 
but it is contended that bho godown in suit 
is neb the premises that were in the occupa¬ 
tion of the said Narandas on the 1st of 
January 1916, but to all intents and pur¬ 
poses, it is now premises, and, therefore, the 
statutory standard rent must be taken to 
be the rent at whioh it was first let. The 
godown in suit is on the south, and there 
is another godown on the north whioh is 
now oocupied by the said Narandas. It ap¬ 
pears that Keshavji purchased the building 
on the ground floor of whioh the godown 
in suit is situated, in July 1915, in part¬ 
nership wibh one Bhimji. Bhimji’s interest 
was bought by Keshavji who, thereupon, 
beoame full owner in September 1915. 
When Keshavji bought the building, it was 
in a very dilapidated condition, and there 
were no tenants on the four upper floors 
and, exoept the godowns on the ground 
floor, the building was unoooupied. 
Keshavji paid for this building Rs. 73 000 
He was advised by his architect, Karani] 
to xeoonskruob the building, and he appears 
to have expended on suoh reconstruction 
Rs. 95,000. The rateable value of the old 
building, when Keshavji bought it, was 
Rs. 3,785, and the rateable value, now 
assessed by the Municipality, of the recon¬ 
structed building, ig Rg. 18,381. The 
original building stood on 544 square yards 
of land, and in the reconstructed building 
further 36 square yards of adjoining land, 
whioh was vaoant and whioh belonged to 
Keshavji, were added. Three different 
applications were submitted to the Munici¬ 
pality at different times for reoonatruoting 
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different portions of the building. These 
applications were submitted, under S. 342 
of the City of Bombay Munioipal Aot, 
apparently in order to avoid the set-baok and 
other requisitions wbioh would have been 
made by the Munioipality if the application 
had been in form for the construction of a 
new building under S. 337 of the City of 
Bombay Munioipality Aot. The work was 
begun in Maroh or April 1916, the work on 
the ground floor was finished in February, 

1917, and the work on the whole of the 
building was finished in the beginning of 

1918. The evidence of Karani, the arohiteot, 
which 1 accept, makes it dear that the net 
result of febe operations that he carried out 
has been to put up, for all practical purposes, 
a new building in place of the old building, 
and, if so, the portion let to the defendants, 
namely, the godown in suit, is a part of the 
new building. The whole building was 
praotioally re-walled, re-floored, and re¬ 
roofed, and a new Chowk to bring in more 
light and air was made. Free ventilation 
has been provided, and access to the 
D’Souza Street has been given. Most of 
the old beams and joists wore removed and 
new ones put in, and one can fairly say 
that there was now a new building. 
Taking tho godown itself, the west and 
north walls are new. A large proportion of 
the posts, beams and joists in the godown 
are now, and the oeiling is also praobioally 
new. The floor of the godown has been 
re-laid. The present godown has more light 
and air than the old one, and has now 
aoooss into the D’Souza Street over the 
Otla oonstruobed on the 36 square yards of 
the land added to the building. If, then, 
the promises in suit were nob the premises 
that were let bo Narandas on 1st of January 
1916, tho rent then paid by him cannot be 
regarded as the standard rent for the 
godown in suit. The standard rent is the 
rent at whioh these new premises were first 
let after the 1st of January 1916. They 
were so let by Keshavjl Damji to the pre¬ 
sent plaintiffs at tho rent of Rs. 305 per 
month. But it is contended that, assuming 
that these are new premises and they were 
not let on the 1st of January 1916, the 
letting hy the plaintiffs to the defendants 
at Rs. 275 per month should be taken, as 
between them, as the rent at which the 
premises were first let, after the 1st of 
January 1916, within the meaning of S. 2 
(a) (ii) of the Bombay Rent (War Restric¬ 
tions) Aot. This involves the contention 
that there oan be different standard rents 


for the same premises as between different 
individuals, and that while the standard 
rent between Keshavji and the plaintiffs 
for these premises may be Rs. 305 per 
month, the standard rent as between the 
plaintiffs and the defendants is Rs. 275. 
This contention is based on the definition 
of the expressions ‘landlord’ and 'tenant' 
in the Rant Aot. 'Landord', according to 
the definition, inoludes a tenant who sub¬ 
lets any premises, and the expression 
‘tenant’ inoludes a sub-tenant. The argu¬ 
ment is that, as between a tenant who is 
a landlord according to this definition and 
his sub-tenant who is regarded as tenant for 
this purpose, the letting to be looked to is 
the letting by the tenant to the sub-tenant. 
The only object to my mind of including in 
the definition of ‘landlord’ a tenant, and in 
the definition of ’tenant' a sub-tenant, is to 
extend the benefits of the Rent Aot bo sub¬ 
tenants, but I do not think that It was in¬ 
tended that the standard rent was to be 
determined by different standards between 
the original landlord and the tenant and 
between the tenant and the sub tenant.! 
Otherwise, the tenant, while himself get-1 
ting tho advantage of the Rent Aot, would 
be able to profiteer as between himself and 
the sub-tonant. Supposing a tenant took 
certain premises in 1917 for a monthly 
rent of Rs. 200 and then sub-let them for 
Rs. 300 to another person, after the oomiug 
into operation of the Rent Aot, he would be 
entitled to claim that he was liable to pay 
only the rent at whioh the premises were 
let on the 1st of January 1916 whioh, let us 
suppose, was Rs. 100 a month, while the 
sub-tenant would be obliged to pay to him 
Rs. 300 that being the rent at whioh the 
premises wore first let after the 1st of 
January 1916 as between them. In S. 2 
(a) (i) standard rent in relation to any 
premises is defined as the rent at whioh 
the premises were let (not sub-let) on tho 
1st of January 1916. With reference to 
premises that were or shall be first let 
after the 1st of January 1916, standard 
rent is the rent at wbiob they were or shall 
be first let (nob sub lei). 'Standard' means a 
rule or a model and oan only be one. The 
whole object of the Rent Aot is to prevent 
tenants being made to pay rent whioh the 
Legislature considers excessive or unreason¬ 
able. In regard to tho same premises, 
rent which the law regards as unreasonable 
or excessive between the original landlord 
and tenant ought not to be regarded as 
reasonable between the tenant and the 
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sub-tenant. Similarly, rant which the 
law regards as reasonable between the 
original landlord and tenant oaght not to 
be regarded as unreasonable between the 
tenant and the sub-tenant. Standard rent 
must 1 think, mean bha rent at which the 
premises were originally let. The standard 
rent is to be fixed in relation to premises 
and not in relation to persons, and 
can therefore, be only one and not 
varying as between different individuals. 
|ln the oase of King v. York (1) the 
Court of Appeal in dealing with the 
provisions of the Increase of Bent & 
Mortgage Interest Aot, 1915, said :— 
"The Aot applied to houses not to 
person*. The Aot operated in rem t not in 
personam. It stereotyped the rent of a 
house”. The present case is no doubt 
somewhat peouliar, because the original 
tenants (the plaintiffs) took the premises 
at a rent of Rs. 305 per month and sub¬ 
let them to the defendants at a reduced 
rent of Bs. 275. buoh oases will always 
be rare : ordinarily there will be oases of 
sub tenants taking premises at an enhanced 
rent or the same rent as the tenant is pay¬ 
ing. If the standard rent in relation to 
these premises is Bs. 305, being the rent 
at which they were first let after lsh of 
January 1916, then the defendants are liable 
to pay that rent. There will be a decree 
for the plaintiffs as prayed with oosts and 
interest on judgment at 6 per cent. 

Suit deoreed . 

(\) (1919) W. N. K. B. 69=88 LJ K.. B. 8»9= 
95 T. L R 266. 
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Maolbod, C. J., and Fawcett, J. 

Babusing Bamohandra Baje Shirke — 
Plaintiff-Appellant. 

v. 

Pandu —Defendant-Respondent. 

Second Appeal No. 558 of 1919, deoided 
on 27th July 1920, from the decree of the 
1st Cl. Sub-J. Satara. 

Advert* posts sston— Landlord and tenant— 
Tenant totting up larger claim by adverts postes * 
sion—Tims runt from notice to landlord of such 
claim. 

Whea a tenant wishes to set up a larger olalm 
by adverse possession, the landlord mast have 
specific notioe of his doing so and time does not 
begin to tun against the landlord till snoh notioe. 
21 Bom. 509 Ref. [P. 227, C. 2 ; P. 228, O. 1.] 

P. B. Shingne — for Appellant. 

K. N. Koyajee —for Respondent. 

Macleod, C. J.:—-This appeal must be 
allowed. 


The plaintiff sued to recover possession 
of the suit land from the defendant. The 
trial Court found that the defendant had 
perfected his claim to mirasi rights by ad¬ 
verse possession, but that the plaintiff was 
entitled to olaim enhanced rent. In appeal 
the finding as regards the mirasi tenure 
was affirmed, but plaintiff’s olaim for 
enhanced rent was disallowed, the Judge 
holding that the defendant ought to have 
been given an opportunity to lead evidence 
as regards that olaim. The plaintiff could 
only olaim enhanced rent by local usage, 
or prescription or agreement. 

We think that the deoision of both the 
Courts that the defendant had suooeeded in 
proving his olaim to hold as a permanent 
tenant by adverse possession oannot be 
supported. Reference may be made to 
Budesah v. Hanmanta (1), where it was 
held that where a landlord seeks to recover 
from his tenant possession of land in his 
tenant’s oooupanoy, and the latter, alleging 
a perpetual tenancy, successfully resists on 
that ground the landlord’s attempt to dis¬ 
possess him the tenant may, after the 
statutory period has expired, plead limita¬ 
tion in bar of a subsequent suit in ejeot- 
ment by the landlord. The question then 
arises, if the person in oooupation of the 
land as a tenant can assert permanent 
rights of tenanoy and can acquire such 
rights by adverse possession, when does 
time begin to run against the landlord ? 
The Judges said (p. 616): 

“We do not eay that a tenant by a false allega¬ 
tion as to the terms of his tenanoy though con¬ 
tinuously repeated oan alter those terms. Suoh 
allegations do not necessarily throw upon the 
landlord the onus of refuting them by suit...But 
where a landlord seeks to reoover possession of 
land in his tenant's oooupanoy from the tenant, 
and the latter, on the allegation of a perpetual 
tenanoy, suooesafully resists the landlord’s 
attempt to dispossess him for the statutory period, 
the current of authority to whioh we have referr¬ 
ed in our opinion establishes that the law of 
limitation oan be suooessfully pleaded in bar of a 
suit in ejeotment by the landlord.” 

We do not think that the history of this 
oase is a sufficient indication of the tenant's 
olaim to set up a permanent tenanoy against 
the landlord so that the onus of refuting 
the olaim by suit is necessarily thrown 
upon the landlord. Neither the suits refer¬ 
red to by the lower Court, whioh were 
merely rent suits, nor the suit of 1913 
support the defendant’s contention. What 
is required is that when a tenant wishes to 
set up a larger olaim by a dverse possession, 

U) (1897) 21 Bom.~509] 
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bhe landlord must have speoifio notioe of 
bis doing so. Id She lasb suit which was 
filed in 1913 it was direobly in issue whe¬ 
ther bhe plaintiff oould recover bhe rent 
olaimed or whether bhe defendant was a 
Mirasdar and had already paid bhe fixed 
rent which she stated was all that she was 
liable bo pay. Ib was nowhere suggested 
in that suit that bhe tenant had aoquired a 
right to remain in possession as a perman¬ 
ent tenant at a fixed rent by adverse pos¬ 
session. Ib is only when this suit for pos¬ 
session has been filed that it is asserted 
that bhe defendant is entitled bo resist bhe 
claim for possession on the ground that 
sinoe the bime of his anoeshors he and his 
family had been in possession of tho land 
as Mirasdars. 

The deoree of bhe lower Court must be 
set aside and a deoree must be passed in 
favour of the plaintiff for possession of the 
sulb land wibh rent at Rs. 24-8-0 for one 
year prior to the suit and after suit until 
possession. 

The defendant must pay the plaintiff’s 
costs throughout. 

Appeal allowed. 

A. I. R. 1921 Bombay 228. 

Macleod, C. J. and Fawcett, J. 

Ramohandra Govind Thomare —Defend¬ 
ant-Appellant 

v. 

Jay ant a —Plaintiff-Respondent. 

Second Appeal No. 799 of 1919, decided 
on 26bh July 1920, from the deoree of the 
Dist. J., Sholapur. 

Civil P. O., S. 47 —Question whether decree 
should be set aside cannot be considered. 

The Court exooutiug tho dooree oannot deal 
with the question whethor tho dooreo should 
stand or whokhor it should be sot aside on any ot 
the grounds on whloh a deoree oan be sot asido. 
22 Bom. 476 Foil. [P. 228, 0. 2.] 

P. B. Shingne —for Appellant. 

K. N. Coyajee —for Respondent. 

Macleod, C. J. :—In this case a decree 
was passed on a private award directing 
the judgment-debtor to pay the deoreo- 
holdor Rs. 900 by annual instalments of 
Rs. 100 each. Ib also directed that in case 
two instalments were in arrears, bhe decree- 
holder should recover the whole sum at 
once by sale of two lands belonging to the 
judgment-debtor. Default having been 
made the decree-holder filed a darkhast for 
the recovery of the whole sum. The judg¬ 
ment-debtor contended bhat before the 
award was made, which respited In the 


deoree in question, the decree-holder agreed 
to advanoe him Rs. 200 as a fresh loan and 
that that sum was included in the total of 
Rs. 900. He thus praobioally said that as 
Ramohandra, the deoree-holder, had not 
paid him Rs. 200 as agreed, the decree was 
vitiated by fraud. The trial Judge oame to 
the conclusion that it was not open to the 
judgment-debtor to raise this contention in 
the case. He also found that it was not 
proved that the decree-holder had agreed 
to advanoe tho judgment-debtor Rs. 200 or 
that that sum was inoluded in the deorebal 
amount. He, therefore, direobed that exe¬ 
cution should proceed. 

In appeal both these findings were 
reversed, the learned Judge coming to the 
conclusion that the judgment-oraditor 
agreed to advanoe Rs. 200 to the judgment- 
dobtor as consideration for his consenting 
to a deoree passed in terms of the award. 
He also oame to the conclusion that the 
award was a bogus one, and that therefore 
the Court bad, on the true state of faots 
coming to ibs nobioe, the power to vacate 
the decree passed on suoh a bogus award 
and to prevent tho abuse of the process of 
the Court. The Judge, therefore, vacated 
the decree, reversed the deoree of the 
lower Court and dismissed the plaintiff’s 
application with costs throughout. 

Whatever powers the Court had to decide 
questions relating bo the execution of the 
decree, wo are of opinion that it is perfect¬ 
ly clear that the Court had no power to 
deal with tho deoree itself. The Court exe¬ 
cuting tho deoree oannot deal with the 
question whether tho deoree should stand 
or whether it should be set aside on any 
of the grounds on which a decree oan be 
set aside. In Chintaman Vithoba vJ 
Chintaman Bajaji U). it was held 
that the validity of a deoree where execu¬ 
tion is sought oannot be disputed in execu¬ 
tion proceedings under section 244 ot 
the Civil Procedure Code. It will be 
noted that in Inis case all that the judg¬ 
ment-debtor pleaded was that he had not 
received the Rs. 200 additional advanoe 
which was the inducement held out to him 
to consent to the deoree for Rs. 900 instead 
for Rs. 700. But the learned appellate 
Judge went a great deal further than the! 
and dealt with the question whether the 
Court whioh passed the deoree on the award 
was justified in so doing. It is quite true 

(1) (1893) 22 Bom. 476. 
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that oases have been known where a money¬ 
lender as a condition for advanoing money 
induces his borrower iso consent to a 
bogus award on which a deoree is passed. 
It may be that in this case this particular 
award deoree was passed by means of such 
an arrangement. But whether that was so 
or not, it is perfectly clear that the execu¬ 
ting Court had no jurisdiction to deal with 
the question, and the only question with 
whioh it had jurisdiction to deal with was 
the question whether the Darkhast should 
proceed. 

The deoree of the lower appellate Court 
must, therefore, be set aside and the order 
of the trial Court restored with costs in 
the first appeal Court and in this Court. 
Costs of the trial Court to be determined 
in execution. 

Fawcett, J.: —I concur. Seotion 151 of 
the Civil Procedure Code was cited as 
giving the lower appellate Court authority 
to interfere in the way it did. But as was 
ruled in Bhausing v. Ghaganiram Hur - 
chand (2) that seotion was clearly not 
intended to give authority to superior 
Courts by way of conferring supplemental 
jurisdiction to that conferred by seotion 
115 of the Code. The only legitimate ways 
in whioh the deoree award could, so far as 
I oan see, be set aside are under seotion 
115, Civil Procedure Code, as was done in 
the case of Velchand Chhaganlal v. Lieut. 
Liston (3), or by a separate suit. 

Decree reversed. 

(2) (1918) 42 Bom. 363=45 I. 0. 552=20 Bom. 
L. R. 348. 

(8) (1914) 38 Bom. 688=25 I. C. 871=16 Bom. 
L. R. 617. 

A. I. R. 1921 Bombay 229 (1). 

Macleod, C. J. and Fa wo bit, J. 

Bamnath Mulohand and others —Plain- 
tlffs-Appellanbs. 

v. 

Qajanan Pandurang Limaye■ —Defen¬ 
dant-Respondent. 

Seoond Appeal No. 945 of 1917, deoided 
on 27th September (1920, from the deci¬ 
sion of the Dist. J., Sholapur. 

Execution—Decree binding — Executing Court 
cannot go behind the decree. 

The Oouct exeoating the deoree oannot deal 
with the question whether the deoree shonld 
stand or whether it should be set aside on any of 
the grounds on whioh a deoree oan be set aside 
A. I. B. 1921 Bom. 228 Foil. [P. 229, a 2.] 


P. B . Shingne —for Appellants. 

Macleod, C. J : —In ohis case a deoree 
was passed on an award which the plain¬ 
tiffs sought to execute. The trial Court 
directed execution to proceed. In appeal 
this order was cet aside, and application 
for execution was rejected with costs on 
the ground that there was no real point of 
difference between the parties on whioh a 
reference to arbitration could be made. The 
learned appellate Judge said : 

“ The case having oome before me in appeal 1 
am in a position to treat this decree passed with¬ 
out jurisdiction as inoperative and to exercise 
the inherent powers of the Court under seotion 151 
of the Civil Procedure Code and to refuse to the 
deoree-holder the relief whioh. he is asking by way 
of exeoution. Had the oase oome to my notice 
in any other way I would have made a roferenoe 
to their Lordships under seotion 1J.6 of the Civil 
Prooadura Code to set aside the deoree passed up¬ 
on the so-oalled award on the authority of 
Velchand v Linton (1).” 

In Ramachanira Govind v. Jayanta (2) 
a very similar question arose, and the 
Courts said : 

“Whatever powers the Court had to decide 
questions relating to the exeoution of th 8 deoree, 
we are of opinion that it is perfectly oleat that 
the Court had no power to deal with the decree 
itself. The Court exeouting the deoree oannot 
deal with the quoBtion whether the deoree should 
stand or whether it should be set aside on any of 
the grounds on which a deoreo oan be set aside.” 

And it was further bald that seotion 161 
of the Code did not give the lower appel¬ 
late Court authority to interfere in the 
way it did. Therefore this appeal musb 
be allowed with costs throughout, and the 
order of the lower Court directing execu- 
ion to proceed restored. 
_ Appeal allowed. 

( 1 ) (1914) 38 Bom. 688=25 I. 0. 871=16 Bom. 
L. R. 517. 

(2) A. I. B. (1921) Bom. 228=45 Bom. 508. 
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Macleod, C. J. and Fawoktt, J. 

Bajaoharya —Plaintiff-Appellant. 

v. 

Chemanna —Auotion-purohaser—Respon¬ 
dent. 

Seoond Appeal No. 636 of 1919, decided 
on 17th June 1920, against the deoision of 
the Dist. J., Dharwar. 

Civil P. C. 8. 102, and 0. 21, R. 71—Glat'm 
under 0. 21 , R, 71 jerr lees than Rs. 500 —No second 
appeal lies. 

Where the claim under O. 21, R. 71 wag f 0B l efla 
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Bold, the application must be treated as one 
made in execution of a Small Cause Court decree 
and no second appeal will lie from such an appli¬ 
cation. [P. 280, 0. 1 .] 

H. B. Gumaste —for Appellant. 

Nilkant Atmaram —tor Respondent. 

Macleod, C. J: —The plaintiff-applicant 
applied under Order XXI, Rule 71 bo re¬ 
cover the deficiency of price from a default¬ 
ing purchaser. His olaim has been dis¬ 
allowed in two Courts. The question arises 
whether a second appeal lies. The olaim is 
for Rs. 360. But for the provisions of 
Rule 71, a ruit would have had to bo filed 
for that amount. It would have been a 
Small Cause Court suit. But under the 
provisions oi Rule 71, the decree-holder or 
the judgment-debtor can proceed in execu¬ 
tion to rooov6r the deficiency as if there 
had been a deoree already passed for the 
payment of that amount. We think, there¬ 
fore, that v?e must treat the application 
made by the plaintiff as one made in exe¬ 
cution of a Small Cause Court decree, and 
there Is no second appeal from suoh an 
application. There is no reason why we 
should treat it aa an application audar sec¬ 
tion 115 of the Civil Procedure Code. The 
appeal is dismissed with costs. 

Deora con/irtnei. 


A. I. R. 1921 Bombay 230. 

Magleod, C. J., and Fawcett, J. 

Kandarao Vithoba .Kora—Plaintiff. 

v. 

Municipal Corporation of Bomtay—De¬ 
fendants. 

O. C. J. Suit No. 2339 of 1920, deoided 
on 21st Ootober 1920. 

Bombay Municipal Act (3 of 1889), S. 296 — 
Road comtruciioyi —Corporation can acquire more 
land than neceatary to a« to recoup thernaelves jor 
the expensea. 

The Corporation ace entitled under the powers 
given them by Aot 111 of 188S to acquire more 
land than ia neoeaaary for the aotual oouatruotion 
of a new road and the widening of an old roai in 
order that by the ro-sale of aurplua land they may 
reooup themselves for the expenses of construc¬ 
tion and widening. 47 Cal. 500 (P. O.j GhiUcway 
v. Mayor and Commonalty of London (IR 66 J L. R. 
1 H. L. 34 Kef. [P. 291, O. 2 ] 

Per Macleod, C. J. Considering the whole of 
B. 296 together with Ss. 90, 91 and 92 it must be 
held that powor has been givon to the Commis¬ 
sioner to aoquiro frontages whenever it may seem 
expedient foe the Oorpocation to acquire them, the 


only restriotion on suoh powers being that the 
deoision regarding the expediency must be arrived 
at honestly and on reasonable grounds. 

[P. 238, 0. 2.] 

Kanga, Holla and B. J. Desai —(or 
Plaintiff. 

Thomas Strangman and Ooltman —for 

DofeoaantS. 

Macleod, C. J. —Sinoa the year 1913 
the Municipal Corporation of Bombay, 
hereinafter oalled “the Corporation,” have 
been considering the question of the de¬ 
velopment of the Mahim District by the 
laying out and widening of roads and by 
the provision of open spaces for the use 
and reoreation of the inhabitants of the 
Dlstrlot and of the City in general. 

At a meeting of the Corporation held on 
the 30lh July 19^0 the following resolu¬ 
tion was carried. 

“That the 71st report dated the 2*?fch February 
1920 of the Roads Committee reconstituted by 
Corporation Resolution Ho. >75 dated the 3rd 
April 1919 regarding the acquisition of frontages 
in Gonneotiou with il) the proposed extension of 
De Lisle Road northwards to Lady Jamsetji 
Road and (2)the widening of Lady J imsetji Road 
to Bandra Causeway be approved and adopted 
and a oopy be forwarded to the Commissioner for 
information and neoessary action. 

(2) That certain letters received from various 
associations on the subject be recorded." 

The 71st Report of the Roals Commit¬ 
tee referred to Resolution No. 5859, dated 
the 23rd November 1918, under whioh the 
Corporation had approved of the two pro¬ 
jects in question as a part of the Mahim 
Development Scheme, as well as the ac¬ 
quisition of frontages in suoh oases to the 
extent of about 100 feet. 

The Corporation, therefore, proposed to 
aoquiro not only the aotual land required 
for the extension of De Lisle Road and the 
widening of Lady Jamsetji Road, hut also 
the land which would abut on the new 
road and the old road when widened, to 
the depth of about 100 feet. It is ad¬ 
mitted that the object of suoh acquisition 
was to reooup a portion, if not the whole, 
of the expenditure to be inourred in 
making and widening the roads named, by 
the re-sale of the frontages. 

In anticipation of the adoption oi the 
71st Report of the Roads Committee, the 
Exooutivo Engineer of the Corporation, on 
the 15th March 1920, seived notices on 
the land-owners concerned bo treat for 
the purchase of the lands whioh the 
Corporation desired to aoqulre. 

On the 31st August 1920, the plaintiff, 
one of the persons upon whom suoh a 
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notice had been served, obtained leave to 
file a suit on behalf of himself and other 
members of the Mahim Landowners’ As¬ 
sociation, similarly situated as the plain¬ 
tiff, against the Corporation and the 
Municipal Commissioner. This suit was 
accordingly filed the same day. 

The plaintiff claimed that the defendants 
had no right to acquire from the plaintiff 
and from other land-owners similarly situat¬ 
ed any portion of his or their property for 
the purpose of by resale recouping the 
expenses of constructing and widening 
roads and that under the Municipal Act the 
defendants had power to aoquire lands only 
if the same were required for constructing 
a new road or for widening or otherwise 
improving a road. 

The plaintiff believed that the seoond 
defendant was about to apply to the 
Government under S. 91 of the City of 
Bombay Municipal Aot to aoquire the 
plaintiff’s land and portions of the land of 
other land-owners similarly situated not 
wanted for the actual extension of the Da 
Lisle Road northward to Lady Jamsetjee 
Road and the widening of Lady Jamsetjee 
Road to the Bandra Causeway. 

The plaintiff submitted that the defen¬ 
dants had threatened to invade the plain¬ 
tiff’s right to the property and the right 
of other landowner members of the Mahim 
Landowners’ Association similarly situated 
to their properties. The plaintiff, there¬ 
fore, prayed for a declaration that the 
defendants were not entitled to take more 
land than was required for the purpose of 
the roadway and for an injunction rest¬ 
raining the defendants from proceeding 
on the notioes served on himself and the 
other members of the Association similarly 
situated. 

In their written statement the defen¬ 
dants pleaded that by reason of the provi¬ 
sions of the City of Bombay Municipal 
Aot III of 1888 they had power to 
aoquire all'the lands in respect of whioh 
notioes had been given. As regards suoh 
of the said lands as were outside the 
regular line or the intended regular line of 
the streets referred to in the plaint it had 
seemed and did seem expedient to the first 
defendants for the Corporation to aoquire 
suoh lands in pursuance of the power con¬ 
ferred upon them in that behalf by S. 296 
of the said Aot. The first defendants bad 
exercised their judgment under the said 
seotions and it was not alleged that they 


had not exeroised it honestly and therefore 
their decision was not open to review by 
the Court. The defendants admitted that, 
on the 14th September 1920, a letter had 
bo;m addressed by the seoond defendant to 
the Chief Secretary to the Revenue Depart¬ 
ment of Government through the Collector 
of Bombay applying to Government for 
the acquisition of inter alia the plaintiff's 
property and requesting Government to 
issue the requisite Notification under the 
Land Acquisition Aob. 

The only issue in the case is whether the 
Corporation are entitled under the powers 
given them by Act III of 1888 to aoquire 
more land than is necessary for the actual 
construction of a new road and the widening 
of an old road in order that by the resale of 
the surplus land they may reooup them 
selves for the expenses of construction and 
widening. 

Chapter XI of the Aot is intituled 
“ Regulation of Streets, Construction, 
Maintenance and Improvement of Pablio 
streets.” 

Seobion 296 deals with the powsr to 
aoquire premise’ for the improvement of 
public streets. It runs as follows : 

“ (D The OommissioaeE may, subject to the 
provisions of Ss. 90, 91 and'92— 

(a) acquire any land required for the purpose 
of opening, widening, extending or otherwise im¬ 
proving any publio street or of making any new 
public street, and the buildings, if any, standing 
upon suoh land ; 


(6) acquire, in addition to the said land and 
the buildmgs, if 'any, standing thereupon, all 
such land, with the buildings, if any, standing 
thereupon, as it shall seem expedient for the 
Corporation to aoquire outside of the regular 

line, or of the intended regular line, of suoh 
street ; 


(c) lease, sell or otherwise dispose of any land 
or building purchased under ol. (6) ; 

(2) any oonvayanoe of land of a building undei 
ol. (c) may oomprise suoh conditions as the Com¬ 
missioner thinks fit, as to the removal of the 
existing building, the description of new building 

bni,\ he ? e£i0d withia whioh 8a <* new 
building shall be completed, and other suoh 

matters. 


Seofcion 90 provides that whenever it is 
provided by this Aot that the Commissioner 
may aoquire, or whenever it ia necessary 
or expedient for any purpose of this Aot 
that the Commissioner shall aoquire, any 
immoveable property, suoh property may 
be acquired by the Commissioner on be¬ 
half of the Corporation by agreement. 

Section 91 provides that whenever the 
Commissioner is unable to aoquire any 
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immoveable property under S. 90 by agree¬ 
ment), Government) may, in tiheir difcrefcion, 
opon bbo application ot tihe Commissioner, 
made with the approval of bha Standing 
Committee, order proceedings bo be taken 
for acquiring the same on hahalf of bhe 
Corporation, as if such property were land 
needed tor a public purpose within the 
meaning of the Land Acquisition Aob. 

Seobion 92 provides for the disposal of 
property belonging bo the Corporation. 

We have not been referred to any Aot 
giving powers to a Corporation, or any 
public body of a similar nature to bho first 
defendants, in which bne powers of such 
corporation or other pablio body of acquir¬ 
ing land for the purposes of constructing 
new streets or-improving old streets have 
been defined in the same terms as those of 

S. 296. 

The oases died, therefore, give us no 
assisbanoo in construing S. 296. In 
Calcutta Improvement Trustees v. Chandra 
Kanta Ghosh (1) their Lordships of the 
Privy Counoil! at p. 49 said : 

“During tho cour 80 of tbo argument the atten¬ 
tion of their Lordships was direotod to a number 
of decisions upon various Aota of Parliament 
giving a oompulsory powor for the acquisition of 
land, but in each oaao the decision must depend 
upon tbo provisions of the particular Aob and the 
purposes lor whioh and conditions under wbioh 
in such Aot land may bo compulsorily acquired.” 

And at p. 53: 

“It is not immaterial to observe that thoro was 
at tho date of the passing of the Calcutta Im¬ 
provement Aot no novelty in tho recoupment 
principle: Galloway v. Mayor and Commonalty 
of London (2). But whether this principle has 
been sanctioned in tho Calcutta Improvement 
Aot must bo determined on the language used, 
and tho case ol Donaldson v. South Shields Corpo¬ 
ration (3) shows if authority is nooesaary, that 
whore an Aot authorises laud to bo taken for the 
aotual works only, a local authority, or other 
publio body, will bo restrained from taking more 
than ia actually necessary for suoh works.” 

It was also arguod that tho word ‘affect¬ 
ed’ in S. 42 of the Calcutta Improvement 
Aob ought bo he road as moaning “physi¬ 
cally or injuriously affeobod.” But their 
Lordships said : 

“To introduoe the limitations oonnoted by tho 
word ‘injuriously' would be in ofloct to alter the 


(1) (1920) 47 Cal. 600=63 1. 0. 32=47 I. A. 45 
(P. O.). 

(2) (1836) 1 H. L. 34. 

(3) (1899) G8 L. J. Oh. 1G2=79 L, T. G86. 


language of the section, and, had the Legislature 
desired to introduoe this limitation, there would 
have been no drafting difficulty of any kind.” 

In Galloway v. Mayor and Commonalty 
of London (2) the Corporation had been 
given powers by the London City Improve¬ 
ment Aob, 1847, S. 13, to take any house or 
land whioh they might deem it expedient 
feo take for bha purposes of the Aot. Pro¬ 
vided that without the oonsenb of the owner 
they oould nob bake any lands not inoluded 
in bhe Sobadule to the Aot, The Court 
said at p. 45: 

“Now, it must be observed that the Legislature, 
in providing for suoh an objeot as that of widen¬ 
ing and improving the streets of the Metropolis, 
has to deal with a subject totally different from 
that of onabling a body of adventurers to form a 
railway...When they (tho Mayor ot Corporation 
of the City of London) have made a new or wide¬ 
ned an old itreot, they will necessarily have in¬ 
curred a very great expense for whioh they oan 
get no return. Tho new or improved street...yields 
no profit to those by whom it has been made. In 
order to meet this difficulty, and to enable Cor¬ 
porations to reimburse thomselves, the course 
has been to authorise them to take compulsorily, 
not only the buildings aotuallv nooossary for 
forming the streets or other projected improve¬ 
ment?, but also other neighbouring lands end 
builc'icgs, the value cf wbioh, and the proper 
mode of dealing with whioh, tho Legislature con¬ 
siders to bo connected with and dependent upon 
tho projootod improvements." 

The main question in bhe «ulb was whe¬ 
ther bhe Corporation were entitled bo sell 
lands bo be Inoluded in bhe book of refer¬ 
ence annoxod bo their Aob before bhe Aob 
was passed, bhe plaintiff contending bhab 
tho Corporation was thereby acquiring the 
lands not for tho purposes of the Aot 
but for oarryiDg out their agreement bo 
resell them. It was not disputed that bhe 
Corporation oould oompulsorily aoqulre 
such of tho scheduled lands as it might 
seem expedient to them to acquire. 

In Aot III of 1888 the Corporation have 
not been restricted bo bhe acquisition of 
scheduled lands. That oould have obvi¬ 
ously been impossible. Tho only resbrio- 
blon whioh oould bo imposed was bhab if 
bhe land should bo outside the regular or 
intended regular line of bhe street only so 
much oould bo acquired as it might seem 
expedient. Ib may, however, be as well bo 
refer bo bho corresponding seobion of Bom¬ 
bay Aot III of 1872, an Act to provide for 
bhe management of bhe Municipal affairs 
of the City of Bombay whioh was bhe 
prinolpal Aob repealed by Aob III of 1888. 
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Section 157 of that Aot provided that in 
laying oul or making any new streets or 
in turning, diverting, widening, opening, 
enlarging or otherwise improving any pub¬ 
lic streets, in addition to the land requir¬ 
ed for the carriage ways, and footways 
thereof the Commissioner might, with the 
sanction of the Town Counoil, also pur¬ 
chase on their behalf the land neoessary 
for the hou c es and buildings to form the 
said street a~ d might, with the like sanc¬ 
tion, sell and dispose of the same 
with suoh stipulation and condition as 
to the class and description of houses or 
buildings to be erected thereon as he 
should think fit. It is clear therefore, that 
under the Aot of 1872 the Commissioner 
oould, and under the present Aot the Com¬ 
missioner can, acquire land outside the 
regular line or of the intended regular line 
of a public street and sell the same with 
suoh conditions with regard to the descrip¬ 
tion of new buildings to be eroded thereon 
as may be considered fit. The wording of 
S. 296 makes it clear that the land can be 
sold without conditions. It might be 
argued, though I think the contention 
would be wrong, that under S. 157 of Aot 
III of 1872 the Commissioner could not 
sell surplus land unless conditions were 
imposed. But it is contended for the plain¬ 
tiffs that the words ‘as it shall seem ex¬ 
pedient’ in S. 296 must be read’ as it shall 
eeem expedient for the purpose of such 
street' and not ' as it shall seem expedient 
for the purpose of the Act that if the Cor¬ 
poration thought it expedient that the 
houses abutting on the new street or 
widened street should be of a particular 
oharaoter it oould acquire the frontages and 
resell them with conditions, but if the only 
objeot of acquiring the frontages was to 
recoup the expenses incurred in construct¬ 
ing or widening the street, that would not 
be an expediency for the purpose of the 
street and suoh acquisition oould be beyond 
their powers. 

By S. 67 of the Aot the Corporation has 
power for the purposes of the Aot to acquire 
and hold moveable and immoveable pro¬ 
perty whether within or without the limits 
of the Aot, and the defendants contend that 
the Corporation oan aoquire the land in 
suit under the general powers given by 
S. 87, since recoupment of the road ex¬ 
penses would oome within the meaning of 
the words ‘ for the purpose of this Aot’. 

But it must be noted that in S. 90 a dis- 
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binction is made between property whioh 
the Commissioner may aoquire as provided 
by the Aot and property whioh it is neces¬ 
sary or expedient for any purpose of the 
Aot bhat bhe Commissioner should aoquire, 
and S. 296 is the only section in the Aot In 
which the same dtsbinoti.n is observed with 
regard to properby to be acquired for a 
particular purpose. 

Further, it is to be noted that S. 296 is 
bhe only seotion in the Act where bhe ex¬ 
pression is used “ that bhe Commissioner 
may acquire land ” or where bhe word 
‘expedient’ is used, so that bhe acquisition 
oornes within the first part of S. 90. 

Under S. 246 bhe Commissioner may, 
when authorised by the Corporation, pur¬ 
chase land for bhe disposal of sewage. 

Under S. 261 the Commissioner may, 
when authorised by the Corporation, do 
any neoessary aot for the purpose of pro¬ 
viding the City with a supply of water. 
Saotions 298 and 299 enable the Commis¬ 
sioner to bake possession of land falling 
within the regular line of a street in the 
oiroumsbanoes mentioned therein, and com¬ 
pensation for the land so required has to 
be assessed under S. 301. 

Under S. 399 the Commissioner, when 
authorised by the Corporation, may pur¬ 
chase or lease land or buildings for markets, 

eto. 

Under S. 436 the Commissioner shall, with 
the sanotion of the Corporation, provide 
other fit and convenient plaoes for the dis¬ 
posal of the dead when the existing plaoes 
shall appear to be insufficient. It may be 
presumed that in all these oases the 
Corporation could have power to aoquire 
the neoessary property but it is only by 
implioab'on that It oould be said that In 
these oases the provisions of S. 90 would 
be applicable for in none of the above- 
mentioned seobions is bhe word ‘aoquire' 
used, exoept with reference to the land so 
purchased or taken possession of, nor is 
any reference made to S. 90. 

Considering, therefore, that in S 296 not 
only is special reference made to S. 90 but 
also the same distinction appears in that 
section between what may be acquired for 
a particular purpose and what it may seem 
expedient to aoquire, it may be fairly assu¬ 
med that under S. 296 it wasintended that 
if it seemed expedient for the purposes of 
the Aot for the Corporation to acquire ad¬ 
ditional land outside the regular line or of 
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the intended regular line of the sfareebi 
they eould do so. 

Ib has nob been disputed that the Corpo¬ 
rations in acquiring frontages to enable 
them by resale bo recoup the expenses of 
constructing or widening a road would be 
acquiring the frontages for the purpose of 
the Act: see Calcutta Improvement Trustees 
v. Chandra Kanta Ghosh (1). It might 
very well bo bhat unless they did so, pro¬ 
jected improvements oould nob be oarried 
out. 

Seotion 157 of Act III of 1872 gave the 
Commissioner power to buy the land 
necessary for houses and buildings to form 
a street when laying out a new street or 
improving an old street. The power was 
not restricted to such streets the buildings 
abutting on which the Commissioner might 
desire to be of a particular oharaober. The 
power was general whether the object was 
recoupment or the laying down of condi¬ 
tions for the oharaotor of the buildings. 
If, therefore, it was intended by the Act 
III of 1888 to limit the power of acquiring 
frontages which had previously been grant¬ 
ed to the Commissioner bo oases where the 
lather object was in view then I should 
have expected that such a limitation would 
have been prescribed in express terms. On 
the contrary the power is given bo rosoll 
surplus land without any conditions. It 
may also be said bhat even if the laying 
down of conditions with regard to buildings 
was the main objeot in acquiring the front¬ 
ages it would also result in most oases in 
a profit being realised by the resale of the 
land. Ib would be very difficult to separate 
the two, while unlimited opportunity would 
be afforded to arguments as to what was 
the dominant objeot for acquiring front¬ 
ages. 

Considering, therefore, the whole of 
S. 296 together with Ss. 90, 91 and 92 it 
seems to me that power has been given to 
the Commissioner to acquire frontages 
whenever ib may seem expedient for the 
Corporation to acquire them, the only res¬ 
triction on such powers being that the 
decision regarding tho expediency must be 
arrived at honostly and on reasonable 
grounds. Tho plaintiffs suit must, there¬ 
fore, be dismissed with costs. 

Fawcett, J. —The real issue in this suit 
is whether S. 296 (1) (b) of the City of 
Bombay Municipal Act, 1888, empowers 
the defendant Commissioner to acquire 
lands lying outside the alignment of the 


proposed new or improved street for the 
mere purpose of “ recoupment.” 

It was nob disputed that the language of 
this olause ib) is wide enough to g^ve suoh 
a power, but it was contended bhat it should 
be oonstrued as limited only bo the acquisi¬ 
tion of additional land and buildings 
required either (1) for acquiring the whole 
of a house or building that would otherwise 
be severed, or (2) for improving the public 
street F>y giving the Commissioner effective 
control over the buildings erected on eaoh 
side of it. 

The first of these limitations can 
soaroely have been Intended by the 
Legislature, for olause ( b) would be super¬ 
fluous for the purpose. Under Ss. 87 
90 and 91 of the Act, the Commissioner 
would have power to acquire the additional 
buildings as being necessary for the purpose 
of obtaining the land required under olause 
(a); also, if ib was intended that olause (b) 
should bo limited to this particular pur¬ 
pose, it is unlikely that this would not have 
been dearly shown, Instead of drafting the 
olause so widely as it is. A similar 
contention in regard to S. 42 of the 
Caloubla Improvement Act, 1911, wa9 
rejected by tho Privy Council in Trustees 
fcr the Improvement of Calcutta v. Chandra 
Kanta Ghosh( 1). An Additional argument 
against the suggested limitation is furnish¬ 
ed by the ‘language of the corresponding 
S. 157 in the previous Municipal Aot, Bom¬ 
bay Aob, III of 1872. This enabled the 
Commissioner to purohaso also "the land 
neoessary for the houses and buildings to 
form tho said street,” and provided for 
compensation for damage to “any adjoining 
land or buildings'' of the owner of the land 
taken. Clause (b) of S. 296 of the present 
Aot is wider in its language as to the addi¬ 
tional land and buildings wbioh may be 
acquired, and it is almost inconceivable that 
it was intended to restrict the powers given 
this S. 296 to a case of severance, suoh 
ft s is referred to in the proviso to S. 157 of 
I he previous Aot. 

The second suggested limitation is one 
whioh would perhaps be supported, if this 
olause (b) was limited in the same way as 
the corresponding part of S. 157 of Bombay 
Aot III of 1872, but, as already remarked, 
it is much wider. It seems to me that the 
probabilities are that it was purpo ely 
made wider, in order to leave no doubt 
that lands and buildings might be acquire^ 
for tho purpose of "recoupment.*' It issignig. 
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oant in this oonneobion that the words ‘as it 
shall seem expedient for the Corporation bo 
acquire” follow very closely this wording of 
S. 13 of the London City Improvement 
Aot, 1847 lobherwise known as the Model 
Act) which, as stated in the leading oase of 
Galloway v. Mayor and Commonalty o / 
London ^2) empowered the Mayor and 
Corporation bo bake any house or land 
which they might deem it expedient to bake 
for the purposes of the Act. That such a 
power oovered the acquisition of scheduled 
lands and buildings for the mere purpose 
of “recoupment” had been established in 
1866 by Galloway's case ; and the English 
Legislature had conferred this power of 
“recoupment” on various Municipal and 
other publio bodies in connection with 
street improvement schemes. 1 think, there¬ 
fore, that it is in accordance with probabili¬ 
ties that the Legislature intended to oonfer 
a similar power on the Corporation, in 
enaobing oiauses (b) and to) of b. 296. The 
argument that the true limit in suoh a oase 
is to be discovered by ascertaining what 
lands are necessary for enabling suitable 
houses or buildings to be ereoted along the 
sides of the new street, was desonbed by 
Lord Cranworoh in Galloway’s case as “an 
arbitrary and fanoiful limitation, not justi¬ 
fied by anything to be found in the Aot” 
(». c., the Model Act ). 1 think this applies 

equally to the Municipal Aot, especially in 
view of the ohange of language from 8. 157 
of the former Aot. Suoh a ohange would 
have been quite unnecessary, if this had 
been the real intention. 

The fact that m Galloway's case the 
lands to be aoqulred were scheduled in the 
Aot itself does not, in my opinion, suffice 
to differentiate the present oase. The 
Legislature has ohosen to trust the Corpor¬ 
ation to exercise its power under 8. 296 in 
a reasonable manner, and before there can 
be a oompulsoty acquisition of land or 
buildings under S. 296 (1) IM the Commis¬ 
sioner has under S. 91 to obtain the ap¬ 
proval of the Standing Committee and 
Government. There is, in my opinion, 
dear authority for our holding that the 
acquisition of lands and buildings adjacent 
to, though outside, the aotual road-way of 
a new or widened street, for the mere 
purpose of recoupment is legitimate and 
authorized under suoh an enaotment as 
that now being considered. In the reoent 
oase of Trustees jor the Improvement oj Cal - 
eutta v. Chandra Kanta Ghosh U)» already 


referred to, the Privy Counoil declined 
to read in the word “ injuriously ” before 
“ afteebed “in S. 42 of Bengal Aot V of 
1911, on the ground that this “ would 
be m effect to alter the language of the 
section, and, had the Legislature desired to 
introduce this limitation, there would have 
been no drafting difficulty of any kind.” 
The same remark applies to the suggestion 
that we should read in some suoh words as 
“ for the purpose of obtaining suitable 
buildings on the sides of the street ” in this 
olause [b] of S. 296 of Bombay Act III of 
1888. 

As the authorization of suoh recoupment 
in oonneotion with a street improvement 
scheme was nothing novel at the time of 
its enactment, and the natural place for 
conferring the power to aoquiro and sell 
lands for this purpose, was in the part of 
the Statute dealing with the ' Construction, 
Maintenance and Improvement of Publio 
Streets ’, I can see no force in the argu¬ 
ment that suoh a provision should have 
appeared in the 'Financial* rather than the 
'Engineering' parb of the Aot. 

Except Galloway’s case, I do not think 
any of the English oases oited to us help 
to the proper oonstruotion of S. 296 U) 

As remarked by the Privy Counoil in the 
Calcutta Improvement Trust oase (1J ” in 
eaoh oase tne deoision must depend upon 
the provisions of the particular Act and 
the purposes ior which and conditions under 
whioh in suoh Aot laud may be compulsori¬ 
ly acquired.” See also the similar re¬ 
marks in the same oase when under appeal 
to the Oaloutta High Court (I. L. B. 44 
Cal. 218, 219, 254, 255). 

The corresponding provisions in S. 357 
(2) of the Calcutta Municipal Aot, 1899 
and S. 232 l2) of the Madras City 
Municipal Act, 1904, oannot of course be 
used as an aid to the oonstruotion of 
8. 296 (1) (6) of the City of Bombay 
Municipal Aot, 1888 : but they may be 
mentioned as indireobly lending some 
support to the view 1 have taken above. 
Eaoh of these provisions oontains a proviso 
enabling the Corporation to reoover a 
speoial payment for “ betterment ” as an 
alternative to acquiring the additional 
lands or buildings referred to. This shows 
pretty plainly that the Bengal and Madras 
Legislatures at any rate oonsider a right of 
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acquisition for the purpose of recoupment 
to be conferred in suoh oases. I, therefore, 
agree that the plaintiff’s suit should be 
dismissed with oosbs. 

Suit dismissed. 


A. I. R. 1921 Bombay 236. 

Shah and Orcmp, JJ. 

Ambalal Sarabhai —Plaintiff-Appellant. 

v. 

Ahmedabad Municipality —Defendant- 
Respondent. 

Second Appeal No. 882 of 1919, deoided 
on 16th August 1920. from the deoislon of 
the Joint J. Ahmedabad, in Appeal No. 77 
of 1916. 

(a) Bombay District Municipal Act (1981), S. 65 
( 4 )—Lift tiot signed by Offic-r—Legality of Uvy 
is not affected. 

It may be that ii the list is not signed it oan- 
not be accepted as oooolusive evidence ae provided 
by sub-seotion (6). But the mere fact that the 
officer did not sign the list oanoot affect tbe 
question as to whether the levy was legal or not, 
particularly when the amount fixed under the 
list is not challenged. (P. 28R, 0. 2 J 

(b) Bombay Disirtct Municipal Act (1884), S 82, 
Cl. {h)—Bombay Dtstnct Municipal Act (1901;, 
8. 2 —Rules by Ahmedabad Municipality, R. 74 — 
Previsions not complied totlh — Only assessment, at 
rate fixed for previous year , can 6a levied. 

R. 74 ot the Ahmedabed Municipality distinct¬ 
ly indicates that the amount payable (or the 
year is the amount fixed at tbe commencement 
of the year. Unless the increased amount is 
determined in the manner contemplated by K 74 
the only amount that could be said to bo due by 
tbe ownor lor a particular year is the amount 
whioh was fixed lor tbe next preoeiimg year. 11.74 
is not ultra vires =t tbe Municipality 

lP. 287,0. 1.] 

Dhirajlal K. Thakoye and Ratanlal 
Ranohoddae— for Appellant 

N. K. Mehta —for Respondent. 

Shah, J.— This appeal arises oat of a 
suit to recover certain taxes said to have 
been illegally levied by the Ahmedabad 

Municipality. 

In the lower Courts the case has been 
disposed ot on somewhat different grounds, 
but in the result a refund of the exoebs 
of the drainage tax olaimed by the 
plaintiff Is allowed. In the appeal before 
us, a refund ol the excess amount levied 
in reaped of the house and property 
tax for the year 1911 12 is olaimed 
on the ground that rule No. 74 of the 


Rules and bve-Iaws of the Ahmedabad 
Municipality, which were in forae at the 
time, has not been complied with. It is 
statod that the assessment list with the 
proposed alteration for the year 191112 
was published in April 1911, and the notioa 
of the proposed increase in the tax was 
given to the plaintiff by the Municipality 
on the 20th of June. The plaintiff ob¬ 
jected to the enhancement on the 12th 
July, but a demand was made for the en¬ 
hanced amount on the 18lh July. A 
further protest was made by the plaintiff 
on the 30th July and his objections were 
heard and disposed of in December 1911 
by the officer authorised to deal with suoh 
objections. Ultimately a notice of demand 
was served on the 27th January, 1912, and 
the amount olaimed by the Municipality 
for the year 1911*12 wa-;pail under protest. 

I mention these dates as stated on behalf 
of tbe plaintiff and not challenged on be¬ 
half of the defendant with respeot to the 
proposed enhancement relating to one pro¬ 
perty though the whole amount levied was 
in respect of several properties. These 
dates in substance are applicable to the 
full demand made by the Municipality with 
reference to all the properties, as to whioh 
a refund is olaimed. 

The two grounds urged in support of 
this olaim for refund before us are that 
under S. 65, enb-seotion (4), there was no 
proper authentication of the list in so far 
as the officer required by the olause to sign 
tbe list did not do so, and seoondly, that 
the provisions of rule 74 were not complied 
with at all. As regards the first objection 
I do not think that there is any snbstanoe 
in it. It may be that i( the list is not 
signed it could not be accepted as conclu¬ 
sive evidenoe as provided by sub-seotion 
(6). But I do not see bow the mere faot 
that the offioer did not sign the list oould 
affect the question as to whether the levy 
was legal or not particularly when the 
amount fixed under tbe list is not ohalIeng| 
ed before us. 

The seoond objection whioh is based on 
rule 74 seems to me to be good. The 
roles in question were originally framed 
undar S. 32, ol. (h) t of Bombay Aot II of 
1884, and under S. 2 of the present Dist¬ 
rict Municipal Aot these rules were in 
force in 1911. This position is not chal¬ 
lenged on behalf ot the Municipality. It 
the rule is not ultra vires it is dear to my 
mind, from the provisions of Ihis rule, that 
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the intended increase in the house and 
property tax was bo be notified to bhe house¬ 
owners oouoerned before the 1st of Maroh. 
Ail objections to the proposed inorease 
were to be lodged in writing io the Munici¬ 
pal office before bhe 15th March, and bhe 
investigation was to be oemolebad before 
the 1st of April and the payment of bhe 
tax for the official year was to be considered 
due on that date. That is, in the present 
case, if Tibe provisions of this rale had been 
duly followed, by the 1st of April 191L, all 
objeotions should have been considered and 
the amount payable for the year 1911-12 
determined. The effeot of the rule seems 
to me to be that for the year 1911-12 the 
Municipality would be entitled to suoh 
amount as is determined by the beginning 
of the year and not to any increase that 
may be determined at any time during tba 
year. I am unable bo agree with the lowet 
appellate Gourt on this point. The ques¬ 
tion is not whether the levy of bhe tax is 
illegal apart from rule 74, but the question 
to my mind is as to what was due to the 
Municipality by the present plaintiff by 
way of house and property tax according to 
law. The rule distinctly indicates that 
the amount payable for the year is the 
amount fixed at the commencement of the 
year. Unless the increased amount was 
determined in the manner contemplated 
by rule 74 the only amount that loould be 
said to bo due by tbe owner for 1911-12 
was the amount wbioh was fixed for the 
next preceding year. I do not see anything 
unreasonable in this rule, and if it is consist¬ 
ent with bhe provisions of the present Act, 1 
am of opinion that it should be given effeot 
to. If effeot is given to it, it follows that 
the levy of the increased tax for the year 

1911-12 was not justified. 

As a last resort Mr. Mehta has urged on 
behalf of tbe Municipality that this rule is 
ultra vires and inconsistent with the pro¬ 
visions of Aot III of 1901. In support of 
this argument, he relies upon S. 67, sub¬ 
section (2). On a oareful consideration of 
the soheme of the Ss. 63, 64, 65, 66, and 
67, it is clear that under sub-seotion (2) of 
S. 67 it is permissible to the Municipality 
to deal with the matters arising under 
Ss. 64, 65, 66 after the commencement of 
the official year in question. But there is 
nothing in the Aot to show that the 
matters intended to be dealt with under 
S. 65 must necessarily be dealt with attar 

the commencement pf the official year. 


For instance S. 66, sub-seotion (3), provides 
that any alteration made under that sec¬ 
tion shall have she same effeot as if it had 
been made on bhe earliest day in the cur¬ 
rent official year in which the oiroumstanoe 
justfying the alteration existed Though 
S 66 does not apply to the present 
case, sub-seobion (3) illustrates, to my mind, 
that wben the Legislature inbeuds that 
even though the alteration is made after 
the commencement of the year it should 
take effect on the earliest day in the parti¬ 
cular offioial year in which the olroumstan- 
oe justifying the alteration exists an express 
provision to that effeot is made. There is 
no suoh provision with reference to matters 
arising under S. 65 ; an d hat indicates, in 
my opinion, that it was open to the Muni¬ 
cipality to have suoh a rule as No. 74 with 
reference to matbers arising under S. 65. 
In prescribing the time when the objeo¬ 
tions were to be made by the house-owners 
and dealt with by the Municipality, there 
was nothing inconsistent with the provi¬ 
sions of the District Municipal Aot of 1901. 
It is also clear to my mind that these 
provisions as to time, when a hoase-owner 
is to receive notice of the intended increase 
and his objeotions relating to the increase 
are bo be decided are within bhe scope of 
the powers of the Municipality to make 
rules concerning the levy of the taxes. 
The words of olause (1) of S. 46 are wide 
enough to justify suoh a rule ; and though 
we are not strictly concerned with the 
question as to whether this rule was intra 
vires under the Aot of 1884 it seems to me 
that under olause (fc) of S. 32 of the Aot 
of 1884 it was competent bo the Munici¬ 
pality to have suoh a rule regulating the 
levy of the house and property tax. It is 
clear that this rule was binding upon the 
Municipality as well as upon the house¬ 
owners ; and the non oomplianoe with that 
rule entitles the plaintiff to recover what 
has been levied by way of house and pro- 
perty tax in exoess of what was payable at 
the beginning of the year, whioh would be 
the amount fixed for the next preceding 
year. The oorreotness of the amount 
olaimed by the plaintiff is not challenged 
on behalf of the Municipality. 

The cross-objection with reference to 
the refund of the drainage tax has not 
been pressed. 

I would, therefore, vary the decree of 
the lower appellate Court by allowing to 
tba plaintiff the sum of R s . 413-5-6 
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olaimed in this Fecond appeal. The plaintiff 
to have his costs throughout*. The oross- 
objecbion ig dismissed with oosbs. 

Crump, J.—I agree. 

Decree varied. 


though it might not be possible to prove that 
those third parties with whom the plaintiffs con¬ 
tracted were also wagering. On the seoond issue 
the defendants would have to prove that there was 
a common intention only to pay differences 42 
Bom. ST a (P. 0.) Diat. ; 30 Bom. 205/; Thacker v 
Hardy >.1678) 4 Q. B. D. 685; In re Gieve (1899) 
(1 Q. B. 7J4); The Universal Stock Kmchanae v. 
Strachan (1896) A C. 166 Discussed. 
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Macleod, C. J. and Fawceit, J. 

Manilal Raghunath and others— Defen¬ 
dants* Appellants 

v. 

Radhakisson Ramjituan, a Arm —Plain- 
tlffs-Respondenbs. 


Per Macleod, C. J —The only difference bet¬ 
ween the relationship ot a pakka adatia and his 
constituent on the one hand, and that oi a 
broker personally liable on the oontraots he 
entors into on orders reoaived and his client on the 
other, is that in the latter oase the broker enters 
into the oontraot as agent for the client, be him- 
Belf also being personally liable to the person 
with whom he oontraots, while the adatio does 
not make the contracts with third parties as 
agent, but as principal, the constituent having no 
right to be brought into eontaot with the third 
P ftrti ea. [P. 242, 0. l.J 


Original Oivil Jurisdletian Appeal No, 14 
of 1916 deolded on 23rd July 1920, from 
Ihe deoision of Beaman, J. in Civil Suib 
No. 1083 of 1914. 


Contract Act , S. 80—Pakka Adatias— Transac¬ 
tions entered into by Pakka Adatias on bshaij of 
ihetr constituents—Intention to pay differences 
only — Pakka Adatias cannot recover from consti¬ 
tuent e looses incurred—Bombay Prevention of 
Gambling Act (3 of 1865). S. 1. 


If the oontraot between Pakka adatias and thoii 
constituents is a oontraot of employment, suoh a 
oontraot can never by its very nature oome with¬ 
in the definition of a wagering oontraot and the 
Pakka Adaha must win unless the constituent 
bring the oontraot within the provisions of 
Bombay Aot 8 of 1865. (42 Bom. 878 P. C. Ref.). 

L P.889, 0. l.J 


The proper issues in the oase would be (l) If ( the 
oontraot between the parties was ono ot employ¬ 
ment for reward was it knowingly made to further 
or assist the entering into of agreements by way 
of gaming or wagering ? (2> If the oontraet bet¬ 
ween the partios was as between principal and 
prinoipal was it by way of wageiing oi gaming ? 

In a suit by Pakka adatias againBt their consti¬ 
tuents in order to win on the first issue the defen- 
dents must prove that there was an understand¬ 
ing between them end plaintiffs; < 1 ) that they 
were not only speculating but gambling, (9> that 
if thoy ordered the plaintiffs to bay cotton, they 
would never oall upon them to deliver it, and if 
thoy ordered them to Boll, they would 
never themselves deliver it, (3) that, if the 
plaintiffs lnourred losses in carrying out their 
Orders, they oould indemnify them and ( 4 ) that 
even if the plaintiffs did not oontraot with 
third parties in pursuance of their orders, dif¬ 
ferences would be reoeived and paid exactly as if 
they bad. Incidentally it might be arranged that 
plaintiffs should only enter into wagering con- 
traots with third parties, and that would be suffi¬ 
cient to vitiate the oontraot of employment, 


Campbell and Setalvad —for Appellants. 
* Slrangman and Jinnah —ior Respond¬ 
ents. 

Macleod, C. J;— The plaintiffs filed 
this suit to recover from the defendants the 
losses they had incurred on certain for¬ 
ward conbraobB for cotton entered into by 
them on tneir behalf as their pakka bro¬ 
kers. 

The defendants raised the defenoe of 
wagering and the issue raised at the trial 
was whether the transactions in the suit 
were by way ot wagering. 

The trial Judge deolded thab issue in 
favour of the plaintiffs and direoted an 
aoaount to be taken of wbat was due to 
bbe plaintifis. The defendants appealed 
and when the appeal oame on for hearing 
before Soott, 0. J. and Heaton, J. the 
defendants ticked to be allowed to oali 
further evidenee. 

The ground tor the application was that 
the learned Judge in the trial Court was 
wiong in allowing the plaintiffs to ohange 
their oase in the eourse ot reply and to 
allege thab they were in the position ot 
mere brokers wuan the ease had been con¬ 
ducted throughout on the oase made by 
the plaintiffs that they were pakka 
brokers. Tho Court said ;— 

** The suit is in form a suit by agents against 
their principals lot money due upon an agency 
account. The delenoe is in that the oootraots, 
whioh form the basis oi the aooouut, were enter¬ 
ed into between the plaintiffs and the delendants, 
there was no intention on the part ot either side 
—whoever the contracting parties were— to luifll 
the contraoia m tpecte. , ‘ 

The Court considered that Beaman, J. 
had deoided the oaso on the footing |hi| 
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the plaintiffs acted as middlemen and 
that it was quite possible that the 
defendants* contention that plaintiffs' posi¬ 
tion was exaobly similar to that of a pakka 
Adatia was correct, and that the defendants 
should have an opportunity of showing 
that those who contracted with the plaintiffs 
for the same Vaida9 and for amounts of 
produce corresponding with those for which 
the defendants entered into contracts had 
no intention of carrying out their bargains 
and that this was known to the plaintiffs. 
Further evidence was therefore reoorded. 
With all due respect it does not appear 
that the defendants entered into any con¬ 
tracts, if as employers they gave orders to 
the plaintiffs as their agents. However that 
may be, the question whether the plaintiffs 
were middlemen or oooupied the position 
of pakka adatias need not be disousssd as it 
has been admitted that for all material 
purposes the plaintiffs acted in the same way 
as pakka adatias . It may be noted that 
at the time when this suit had been filed 
Burjorji Buttonji v. Bhagwandas Para- 
shram (1), a case of a very similar nature, 
had been decided by the Appeal Court 
against the plaintiffs who were pakka 
adatias and it may be surmised that to 
avoid that decision the present plaintiffs 
bad called themselves pakka brokers. The 
plaintiffs’ first witness admitted that pakka 
brokers were the seme as pakka adatias 
and were liable in exactly the same way. 
The deeisian of the Appeal Court in Bur¬ 
jorji Buttonji v. Bhagwandas Parashram 
(1) has sinoe been reversed by the Privy 
Counoil (2), on the ground that the defenoe 
of wagering had failed. 

Now, the ohief difficulty in dealing with 
this appeal appears to me to arise from the 
faol that the proper issues were not 
raised, and that was due to the 
faot that although contests between 
pakka adatias and their constituents in 
these Courts have been very frequent, it 
doos not seem to have been sufficiently 
realised that if the contract between the 
bwo is a contract of employment, suoh a 
ocntraot oan never by its very nature come 
within the definition of a wagering oontraot 
and the pakka adatia must win unless the 
constituent oan bring the oontraot within 
the provisions of Bombay Act III of 1865. 
That test was present to the mind of the 
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learned trial Judge and was also referred 
to during the argument in Bhagtoa-nda s 
Parasram v. Burjorji Buttonji (2), but 
unfortunately it does not appear that the 
respondents there were represented. 

Their Lordships’ judgment in that case 
requires a oareful analysis, as, with the 
greatest respect, soma of the remarks are 
sufficiently uncertain to cause a difference 
of opinion as to their meaning In a similar 
case, reoenbly tried before me on the Origi¬ 
nal Side, counsel for the opposing parties 
read certain portions of that judgment in 
diametrically opposite ways. 

But before entering on that, it will be as 
well to carefully set out from the evidence 
before us the exact nature of the business 
transacted between the parties and deduoe 
the rights and liabilities arising therefrom 
in the light of the judgment in Qhagwan - 
das v. Kanji (3). 

The defendants are traders residing in 
the Berars and though some years ago they 
used to send cotton to Bombay they took 
to speculating and lost most of their re¬ 
sources. The plaintiffs are what may be 
called outside brokers, and not recognized 
shroffs whose contracts are aooepiad in the 
market in whioh this peculiar business is 
done. 

The business between the plaintiffs and 
defendants was oarried on by correspond¬ 
ence, the plaintiffs advising the defendants 
with regard to the state of the market, 
the defendants giving the plaintiffs orders 
to buy or sell. The commodity dealt in 
was mostly Broach but also Bengal and 
Akola cotton. Now, leaving all question 
of wagering aside for the present, when the 
defendants ordered the plaintiffs to buy, 
say 100 bales Broach cotton for*the March 
Vaida, and the plaintiffs booked the order, 
that meant that the plaintiffs undertook tc 
produoe the ootton on the Vaida day and 
defendants undertook to pay for it. The 
plaintiffs might cover their own liability 
by entering into a forward eontraot with a 
seller, or they might prefer to taka the 
risk themselves. Whatever course they 
pursued the defendants had nothing to do 
with any parties with whom the plaintiffs 
contracted. The plaintiffs only were liable 
to them. If that were the only transao- 
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feion, when the Vaida day arrived, the de¬ 
fendants oould either oall upon the plain¬ 
tiffs to deliver bhe ootton or settle ab the 
room rate. If, however, before the Vaida 
day the defendants gave bhe plaintiffs an 
order bo sell 100 bales then bhe business 
would bo squared, the defendants would be 
debited with the cost of bhe purohase and 
oradiSad with bhe prooeads of the sale. In 
tho aocounb of the suit dealings in Broaoh 
oobion ab p. 202 it will be seen bhab the 
plaintiffs oovered their own liability by 
entering into oontraobs with other parties, 
wish bhe exoapbion of 100 bales wblon were 
soid ab bhe room rate ab the Vaida. Not 
a single oontraot in bhe usual form was 
signed. The whole business fiom atarb to 
finish was transacted by book entry, bhe 
defendants being debited with the oost of 
purchases and credited with bhe prioe of 
sales. The plaintiffs would make nobbing 
except their brokerage and the profit on bhe 

100 bales setbied at the room rate at the 
Vaida. 


Stopping there, if there was nothing 
more in bhe oase, there would ba no ans¬ 
wer bo bhe plaintiffs’ claim. They were 
employed to buy and sell ootton and if 
they incurred losses in the course of bheir 
following bheir employers’ instructions 
they were entitled to be indemnified. And 
if^fb be once realised that they guaranteed 
bo find the cotton ordered by the defend¬ 
ants or to pay cash for the cotton sold, 
while the defendants had no concern what¬ 
ever with the methods by which they 
arranged to fulfil their guarantee, then it 
would seem that in the absenoa of any 
evidence of witnesses, or of inferences 
which oan be drawn from surrounding 

any under¬ 
standing arrived at between the plaintiffs 

and defendants, it is absolutely irrelevant 
to enter Into the question how the plain¬ 
tiffs arranged to fulfil their guarantee. 


It will ba neoessary now to eonsider tfc 
moments of the employment of the plaii 
tiffs as pakka adatias as laid down i 
Bhagwandas v. Kan/. (3) and approved i 
in Bhagwandas Parasram v. Burior 
Ruttonjt Bomanji (2). 


In Bhagwandas v. Kanji (3) the un- 
oountry oonslitueut had in Deoembor 1903 
ordered the pakka adatia to sail 400 bales 
Broaoh ootton for the Maroh Vaida. The 
adatia on reooiviug the order sold by four 
separate oontraots 400 bales to throe differ¬ 


ent persons. On the 26th January the 
adatia bought baok from two of these per¬ 
sons 200 bales and the remaining 200 bales 
ware bought baok on the 24th Maroh On 
the 9bh February 1904 the constituent had 
wired to tho adatia to buy 400 bales 
Broaoh ootton for the Maroh Vaida. Tha 
adatia said he had written on the 10th 
February that he oould not oarry out tha 
order. The constituent denied having 
rooeived the letter. The oonsti- 
tuent was debited with the loss 
on the 400 bales on the ground 
that he had (ailed to give delivery. He oon- 
tended that there was wrong debit, that 
the adatia having squared the oontraots 
with bhe third parlies without substituting 
others oould not hold liable on the due 
data the oonslituant for whom the 6rst 
oontraot had been entered into. On these 
faobs end on these contentions it was 
held by the Appaal Court: (1) that no 
contractual priviby was established be- 
tween the up-oountry oonstituent and tha 
Bombay merohanb. (By Bombay merohant 
X presume it was intended to refer to tha 
rd P^y with whom the adatia oontraot-. 
ed), (2) That the up-oountry oonstituent 
had no indefeasible right bo the oontraot (if 
any) made by the pakka adatia on reoeipt 
o hao order, bub bhe pakka adatia might 
enter into oross-oontraobs with bhe Bombay 
merchant either on his own aooounb or on 
account of another constituent, and there¬ 
by f ° r PraoMoal purposes oanool the same. 

' ' . kab bhe pakka adatia was under no 
obligation to substitute a fresh oontraot to 
meet bhe order of his first oonstituent. 


It also seems to have been held that the 
adatia is nob obliged to oarry out an order 
of his oonstituent provided ho informs the 
constituent at onoa of his inability to oarry 
out the order. 


wuuu wah mo reianon 


the oonstituent and the adatia ? 


— ■ IK n wviu 


14 


Jenkins, O. J., said 

i* thlQk , fcho oon * rao * between the parties was 
one of employment for reward, and the inoidents 

& aPP °- t0 mQ t0 OOnver R 0 to the oonolnslon 

tann.. ° f * Pllkka a ' Ulia io oifOBm.- 

tanoes liko tho present is one whereby he under¬ 
takes, or-—to use the word in its non-teohnioal 
boqso as business men on oooasion do use it . . . 

°n due date* 

g ven or taken at the prioe at which the order was 
accepted, or differences paid : in efleot he und.t- 
tftkee or guarantee to 6nd goods for oash or 

sav tw ?u° dS - 0t ‘° P * 7 ‘ he d ' 00r0DO «- 1 do not 
Bay that there is no relation of principal and 


ti 
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agent between the parties at any stage; there may 
be up to a point, and that this is legally possible 
18 shown by Mellish, L J. in Ex parte White (4) 
where he speaks of a person who is an agent up 
to a certain point. So here there may have been 
that relationship in its common meaning for the 
/ purpose of ascertaining tho prioe at which the 

order was to be eomploted, and to this point of 

the transaction all the obligations of that rela- 
tion perhaps apply. But when that stage is passed 
I think the relation is not that of principal and 

agent, but of the nature l bave indicated in 
Ehagwandaa v. Kanji (3). 

Now I shall apply that definition of tho 
relationship of the parties to the facts. 
When the constituent gives an order to 
buy, the adatia is his agent to ascertain 
the market prioe. Having done that, if ho 
aooepts the order he is employed for re¬ 
ward and undertakes to produoe the 
goods at the due date in return for his 
constituents cash. But is net an agent a 
person who is employed by his principal to 
do certain things for reward ? If A asks 
B to buy on his behalf certain goods for 
forward delivery for a commission and B 
informs A that he has bought the goods, 
it depends on the terms of the contract of 
employment whether B undertakes to 
deliver the goods, whether his seller da- 
faults or not, or whether B is no longer 
responsible after he has brought the buyer 
and seller into oontaob. Here it is held 
that by the terms of the contraot, the 
adatia is responsible, but more than that 
his constituent has nothing whatever to do 
with the seller. He has no interest in the 
contract and the adaiia oan deal with it as 
he pleases. If the adatia sells baok the 
goods to the seller at a profit his employer 
is not entitled to that profit nor of course 
would he be liable for any loss. But it 
does seem very sbrange that when the 
constituent employs the adatia for 
reward to do a oertain thing, he 
has no title to what has been done 
under his orders. Would it not be muoh 
more in consonance with the faobs to say 
that when the constituent asks the adatia 
to buy or sell, it is a contraot between 
those two, that the adatia will deliver the 
goods to the constituent for his cash, or 
pay oash for the constituent’s goods, in 
other words, a plain contraot of sale or 
purohase ? Once it is established that there 
is no privity between the constituent and 
the third parties, that the adatia oan make 


(4) (1871) 6 0. H. 897=24 I*. T. 
Bk. 78=19 W. R. 488. 
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uunursoob wion suob parties or not as he 
pleases, that if he makes contrasts he can 
oanoel them just as it suits him, ic ail 
comes to this, kbo constituent gives an 
order to buy, say, 100 bales Breach cotton 
for the March Vaida at the market rate. 
The adatia says: "I have bought at 300 
winch I guarantee to be the market price.” 

to to deliver the cotton 

at 300 on tho Vsida day. It is open to him 

to cover his liability by buying from a 
third party at 300 in which oase he earns 
only his commission, or he may take the 
risk himcelf. In any event even if he does 
cover himself, he oan deal with the cover¬ 
ing contracts as he pleases and sell back 
the cotton if it suits him. There is then 
an absolutely distinct dividing line between 
the dealings as between the adaiia and 
his constituent on the one hand, and his 
covering dealings, if any, on the other. 

ib matter whether the adatia if he 
covers does so by means of p a kka con¬ 
tracts or wagering contracts ? None what¬ 
ever as iar as I can see. 

Now will bo seen the oenfusion which 
has arisen owing to the single Issue in the 
case being : " Were the transactions in 

The 00 ri d6iR ; iOn tbe iS8Ue as *0 <ES£ 

The transactions m the suit dearly are 
ddena 8 an S t a = 0<1 wh S tbe Pontiffs and 

the suif ^ 8aVS nS ° 60 tbe oIaim 

the suit. The transactions between the 
eovenne 5 b? a def “ d “ ut9 ‘he plaintiffs' 

covering transactions oould not nos-iblv 

“the ? bl9 ° a ‘ m , atllar o£ ° na issue. But 

agent and the 7 ‘ a 6be Place an 
agena and then a person employed for 

reward the contract of agency or employ" 

ment cannot possibly come withal the 

definition of a wagering contraot nor oould 

eferred" a° «“P»oymeS5 

ssssri, £sa h s 

suits between brokers in 

the ^ue 81 “nata^'of Ba the 0D h *“ St °° k9 and sharea 
involved in some oban-iil? bargain is sometimes 

the parties Za 1 f 7 ; fche in which 

who is desirous of * ^ a ? oec tained. If one 

that the wora ‘epeouletin 0 ™ atm !' (and 1 take ifc 
lent of Wb' 8 , QSed aB ‘heequiva- 
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‘I be' bloke™'-. of pcinoi P al end agent, 

aervioea, and a rise 
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and there is no wager ; Thacker v. Hardy (5). And 
although fcho brokar ba employed to make wagers 
and does so, while this will not make the trans¬ 
action between him and bis olient a wager, yet the 
broker will not be abls to recover from bis client 
losses he may have paid, or commission for bis 
services; * 5 & &6 Vio. o 9, S. 1. As long, therefore, 
as the relation between the parties is really only 
that of broket and oiient, the contract between 
them oannot be a wager, even although the 
broker may know that the olient doeB not expeot 
to be oalled upon to settle the transaction except 
by the payment o! differences." 

The only difference then between the 
relationship of a pakka adatia and his 
constituent on bha one hand and fchab of 
a broker personally liable on bhe contracts 
he enters inbo on orders received and his 
olient on bhe other, is bhab in bhe latter 
oase bhe broker enters into bhe oonbraob o.s 
agent for bhe olient, he himself also being 
personally liable bo the person with whom 
he contracts, while bhe adatia does nob 
make bhe contracts with third parties as 
agent, bub as principal, the oonsbibuenb 
having no right bo be brought inbo oonbraob 
with the third parties. 

The leading oase on wageriog oonbraota 
between principals is Universal Stock Ex 
change v. Straohan (6). The appellants 
bought from and sold bo bhe respondent 
various stooks and shares at bhe “tape 
prices” of the day. Bought and sold nobes 
were made out by bhe appellants in each 
transaction stating bhab they acted “ as 
principal or jobber” and subjeob bo tbe 
term* printed on the baok. Term 2 stated, 
inter alia , bhab every purohase or sale con¬ 
tracted by bhe Company was a bona fide 
transaction for delivery on a speoi&ed 
settling day and the oonbraots entered into 
by bhe Company were not oonbraots of 
gaming or wagering. The transactions were 
for very Urge amounts and in no insbanoe 
were stocks and shares ever delivered. 

The respondent brought the aobion bo 
recover securities handed to bhe appellants 
for the performance of his oonbraob, alleg¬ 
ing that tbe oonbraots were gambling trans¬ 
actions for differences. Cave, J. In sum¬ 
ming up said:— 

"Notwithstanding those ostensible terms of 
business, was tbere a seoret understanding that 
the sfcook should nover bo oalled for or delivered 
and that differences only should be dealt with. 
If there was that peoret understanding, then the 
plaintiff Is entitled to recover his securities.” 


IB) (1 878) 4 Q B.D 685=39 L. T. 595-48 L. 
J. Q. B. 289=27 W. R. 158 

(6) (1896) A. 0. 166 = 60 J. P. 468=65 L. J Q. 
B. 428=44 W. R. 497=74 L. T. 468. 


The jury found that bhe whole of the 
transactions were gambling transactions. 
The oase was taken to bhe House of Lords. 
Lord Halsbury, L. C. after saying that he 
was unable bo understand after the direo* . 
tions to the jury what possible misdirec¬ 
tion oould have bean suggested, pro¬ 
ceeded ;— 

“The case resolves itself into an entirely differ¬ 
ent queatioa, the only question of law I need 
refer to—namely, whathei or not there was any 
evidenoe to go to the jury... Vben l look at the 
terms themselves the wbolo scheme appears to me 
to be intended with great ingenuity to pretend that 
there ie to be a real transaction, and yet there is 
to be a payment in reapoot of the relations bet¬ 
ween the parties whioh is only reoonoilable in my 
mind with its being an unreal transaction...! am 
satisfied, as far as I am oonoernad, that the jury 
were right, and that thero was ample evidence 
to go to them whioh would justify them in the 
conclusion at whioh they arrived.” 

Lord Hersoheil said :— 

“It has been said that wherever a contract Is 
entered into between two parties containing an 
obligation under any oireumstanoeB to oause pro¬ 
perty to pass from one to another, whatever else 
there may bo in the ooDtract, and although 
neither o( the parties contemplated that that pro¬ 
vision should ever become operative, yet, if 
it over may beoome operative the sontaot 
oannot ba by way of gaming or wagerin. The 
proposition amounts to this, that parties who in¬ 
tended to gamble with one another, but wanted 
to have the security against one another of 
being able in a Court of Justioe to reoover their 
bots, oould compel a Court of Justioe to adjudicate 
and secure to ‘them their bets by a judgment, if 
only they inserted in their oontraot a provision 
whioh might in certain events become operative 
to compel the goods to be delivered and received, 
although ueither of them anticipated suoh 
a contingency; the purpose of inserting the provi¬ 
sion creating an obligation being only to aleak 
tbe fnot that it was a gambling transaction, and 
enablo them to sue one another for gambling 
debts." 

In In re Oievo '7) the contracts In ques¬ 
tion gave fbe seller or buyer An option bo 
demand delivery on acceptance of bhe ebooks 
or snares bhe -ubjeob-mabber of bhe oon- 
braobs, bhe priew being Increased by one- 
eighth if the shook was taken up or decrea¬ 
sed by one-eighth if shook was delivered. 
Ib was held by tbo Appeal Courb bhab bha 
transactions were gaming bransaobions 
although one of the parties had Ihe option 
to turn them into real transactions of sale 
and purchase, Vaughan Williams, L. J. in 
delivering judgment said 

“ The whole form of tho transaction is just 


17) (1899) 1 Q. B 794=80 L. T. 49S=S9 L. J. 
Q. B. 509*6 Manson 136=47 W. R. 441—15 T. 
L. R. 251. 
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what one would hav6 expeoted if the parties were 
minded to gamble in differences but were anxious 
to put the oontraot into suoh a form as to eloak 
or oonaeal the fact that they were gambling. 
Then, when one adds to that the history of the 
transactions from beginning to end, the oonduot 
of the parties leads almost necessarily to the in¬ 
ference that they only intended gambling trans- 
aotions.” 

Thacker v. Hardy (5) was a oase between 
a broker and his client. Tha plaintiff, a 
broker, entered into oonbraota on behalf of 
the defendant upon whioh ha became per- 
sonally liable and he saed the defendant 
for indemnity against the liability incurred 
by him and for commission. Lindlay, J., 
who tried the case, came to the conclusion: 
(1) that the defendant was a speculator, 
and the plaintiff knew him to be so ; (2) 
that the defendant employed the plaintiff 
to speoulate for him on the Stook Exchange; 
I’d) that the defendant knew the plaintiff 
would have to enter into contracts to buy or 
sell to carry out his instructions ; (4) that 
there was no other way in whioh the plain¬ 
tiff aould speculate for the defendant; (5) 
that the plaintiff did buy and^sell according¬ 
ly ; (6) that the defendant never expected, 
nor intended, to aooepb actual delivery of 
what the plaintiff might buy for him, nor 
actually deliver what plaintiff might sell 
for him, and that the plaintiff knew that; 
(7) that the defendant knew the risk he 
was running but hoped plaintiff would so 
be able to arrange matters that he should 
only have to receive or pay differences; (8) 
that unless tha plaintiff oould so arrange 
matters, the defendant oould not pay for 
what was bought or deliver what was sold 
and plaintiff knew that. But it was held 
that whenever ;one person employed an¬ 
other to do a lawful aot which exposed him 
to liability, there was an obligation to in¬ 
demnify, and what the plaintiff was em¬ 
ployed to do was to buy and sell on the 
Stook Exohange, and everything he did was 
perfectly legal in spite of the facts found 
that the defendant wa9 gambling in diffe¬ 
rences and the plaintiff knew he was 
gambling. This deoision was affirmed 
on appeal. It is submitted that if a 
similar oase were to oome before the 
Courts again, the provisions of 55 & 56 
Vic. o. 9 would be applicable and the 
result on tha findings in Thacker v. Hardy 
(5) mighb be different. Seohion 1 of 
Bombay Aot III of 1865 enaois 

“All oontraots, whether by speaking, writing, ob 
otherwise knowingly made to farther or assist the 


entering into, efleoting, or carrying oat agree¬ 
ments by way of gaming or wagering, and all 
contracts by way of security or guarantee for the 
performance of snob agreements or oontraots, 
shall be null and void ” 

The proper issues in this oase therefore 
were : (1) If the contract between the par¬ 
ties was one of employment for reward, 
was it knowingly made to further or assist 
the entering Into of agreements by way of 
gaming or wagering ? (2) If the contract 
between the parties was as between princi¬ 
pal and principal was it by way of wager¬ 
ing or gaming ? 

In order to win on the first issue the 
defendants must prove that there was an 
understanding between them and plaintiffs: 
U) that they were not only speculating 
bub gambling, (2) that, if they ordered the 
plaintiffs to buy ootton, bhey would never 
call upon them to deliver It, and if bhey 
ordered them to sell, they would never 
themselves deliver it, (3) that, if the plain¬ 
tiffs incurred losses in carrying out their 
orders, they oould indemnify them, and 
(4) that even if the plaintiffs did not con¬ 
tract with third parties in pursuance of 
their orders, differences would be received 
and paid exaobly as if they had. Incident¬ 
ally it might be arranged that plaintiffs 
should only enter into wagering contracts 
with third parties, and that would be suffi 
oieni boivitiabej'bhe^oonbraob of employment, 
though it might not be possible bo prove 
that those third parties with whom 

the plaintiffs oontraoted were also 

wagering. On the seoond issue the defen¬ 
dants would have to prove there was 
a common intention only to pay differen¬ 
ces. It is quite hopeless to expeot 
to get any direct evidenoe from the plain¬ 
tiffs’ side on the last point in a case of this 
kiud. No witness of theira will ever admit 
that there are suoh things as wagering con¬ 
tracts. They may plead guilty to a 
knowledge that there are suoh things as 
satta transactions whioh are merely specu¬ 
lative and are or oan be so mixed up with 
genuine transactions that they gain inevi¬ 
table validity from suoh transactions. On 
the oral evidenoe the learned trial Judge 

remarked: 

“I thought that the limit of audacious and silly 

pee jury had been reaohed by the defendants’ first 

witness, but I am bound to say that the plaintiffs 
surpassed him.” 

But in oonolusion he said :— 
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“I cb not propose to touoh upon the evidence 
in detail, partly because of its intrinsically bad 
qualit> an 1 partly beoauso all the beta material 
to be known are virtually admitted I am satia¬ 
ted th.\t the defendant has not been ablo to 
prove either that he himself never at any time 
meant to givo or take delivery of the goods oovor- 
od by theie oontraots or that plaiutiffs were aware 
of puoh intention, if they had had it, much leas 
that the parties, who sold, held similar intentions 
and that tho plaintiffs wero awaro of that also. I 
must, therefore, hold that theso oontraots were 
not wrgering oontraots/' 

Those remarks were based on bhe deoi* 
sion that the plt*inbiffs were middlemen 
and that bhe aobual oonbraobing parties 
wore the defendant- on bhe one hand and 
bhe parbies with whom the plaintiffs entered 
into oontraots ab tho defendants’ instruc¬ 
tions on tho other. Bub as tho plaintiffs 
are now admitted to have occupied the 
same position as pakka adattax, we must 
oonsider the evideuoe whiob was before 
BeamaD, J. and tho evidence since record¬ 
ed from an entirely different point of 
view. There is no need why wo should be 
deoeivtd by tho pious protests of the plain¬ 
tiffs, if from a survey of the surrounding 
oiroumstanoes we must oomo to the 
inevitable oooolu ion that the plainbiffs 
were tho oenbre of a sorios of gambl¬ 
ing transactions, and that there must 
have been an understanding well- 
known bo all concerned on all the four 
points which I havo sob out abovo. First, 
the dofencFiits were traders in the Borars. 
Can lie possibly bo suggested that the 
plainbiffs ever imagined chat the defend¬ 
ants wanbod Broach oobton Lent to them 
or that they would have Broach ootton to 
deliver l In may be that in tho languago 

used by J onkms, C. J. in Dhagwanda, v. 

Kanji .3), the plaintiffs undertook to find 
goods (or oash or oa^h for goods, but-, khat, 
with all duo raspeot, is a purely idoalistio 
Hesor.pt.on of what a pakka adatia may 
do, and even then is somowhat d.ffioult to 
understand ,f analysed. The position of a 
buying and selling agent is well understood 
in business circle-, An agent may guar- 
antoo to buy the goods ordered by the 
omployer, and to deliver them if the 
money for them is paid ; be nan al- Q 
guarantee to soil what his employer =ouds 
him and aooounb for the sale prooeods 
in obhor words, that is commission agonoy 
business, and stands on quite a different 
footing to what appears from tho eyidenoa 
in fe “. ls casQ be the business of a pakka 
adatia. It may bo that if a oonstituont 


orders an adatia bo buy oobbon bhe adatia 
underbakes bo find oobbon if bhe oonsbibuenb 
will pay, bub the converse is ambiguous. 
Does ib mean bhab if bhe oonsbibuenb orders 
bhe adatia bo sell bhe oonsbibuenb inusb find 
the goods and bhe adatia will in bhe 
ordinary course pay over bhe prooeeds bo 
bhe oonsbibuenb ? Bub bhab is a bhing 
whioh never happens. Or does ib mean 
bhab bhe adatia will find bhe goods bo deli¬ 
ver bo bbe person wiih whom he oontraots 
in reburn for bhab person’s oash? Ib would 
be safer to say bhab bhe adatia guarantees 
bo oarry oub his constituent's orders and 
bhe constituent guarantees bo indemnify 
the adatia for all expenses inourred in 
carrying oub those orders. 

Again, ib may bo as well bo offur away 
fcho oonfusion that has arisen by disoussing 
whether bhe oonbraob is one between 
prinoipal and prinoipal or between princi¬ 
pal and agent. The parties bo a oonbraob 
arc always principals bub if bhe oonbraob is 
one of agonoy, bhe oonbraob whioh bhe 
agenb enbQrs inbo in pursuance of bhe 
agency may bo made by him with a third 
party : (l) either as agenb in whioh oase he 
is nob liable, or (2) as prinoipal without dis- 
oloMDg bho faob bhab he is an agenb, in 
whtoh oase bho third party has -nothing bo 
do with bhe party omploying bhe agenb 
until he is disclosed, or (3) bho agenb may 
be personally liable bo the third party as 
well as bhe person employing bhe agenb. Ib 
follows from bhe decision in Bhigwan- 
das v. Kanji (3) bhab bhe oontraots made by 
bhe adatia belong bo none of those classes 
as bho oonsbibuenb is never brought inbo 
oonbaob with bho parties with whom the 
adatia oonbrnobs, nor oan they ever make. 
bhe oonsbibuenb liable if bhe adatia in his 
oontraots with them defaults. Therefore by 
a different road bhe same oonolusion is 
arrived at, bhab bho transactions between 
bhe adatia and bhird parties have no con- 
njobion whatever wibh bhe transactions 
between bho adatia and his oonsbibuenb. 
To go baok bo bho surrounding oiroum- 
sbanoos. Seoondly, there is bhe correspon¬ 
dence between bhe parties from whioh ib is 
clear bhe pUmbiffs knew bhe defendants 
£® ro gambling and nob speculating. 
Thirdly, there are the reoords of bhe 
biansaobions, a mere sories of debits and 
oredibs by book-onbry without a single 
oonbraob being signed. Though even if 
there were oontraots drawn up and signed 
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exactly in the way that oonbrao&s evideno- 
ing genuine mercantile transactions a~e 
drawn up and signed the Court need not 
be led away by suoh pretences. 


bub there is no evidence that where they 
made ord oontraots with constituents, the 
transactions were anything moie than book 
entries of rates. 


[His Lordship here desoribed the brans, 
actions between the parties in detail and 
proceeded :—] 

The plaintiffs had similar accounts with 
all the persons mentioned from whom the 
plaintiffs bought and sold, and the tabu¬ 
lated statements show how they squared 
the transactions entered into with them. 
In the defendants' ledger aooounb the num¬ 
bers of bales bought and sold are entered 
with the prices, the losses and gains being 
debited and oredited. 


The ledger aooounts of the other firms 
are kept in an exaotly similar way. The 
transactions on each side being numbered 
so that corresponding sales and purchases 
can be braced. Representatives of three of 
these firms were called, others had stopped 

business or left Bombay and oouid nob be 
found. 


Karsondas Manmohandas, partner in 
Ramgopal & Co., said that in all his transac¬ 
tions with the plaintiffs in 1914 he had 
neither given nor taken delivery. Ha 
might have done so before 1914 (p. 29). 
Amongst the Indian brokers there could 
not be a written oontraob ; all contracts 
were made orally by Indian brokers (p. 32) 
He had dealings with five of the persons 
with whom plaintiffs dealt and had never 
given or taken delivery (p. 33). 


Hanumanbux Udheram, Munim of 
Nanakram Raghunath, said in their deal- 
ings with plaintiffs no delivery was taken 
or given of oolton for the Broaoh Maroh 
Vaida. In respect of 200 bales Akola sold 
for the January 14th Vaida plaintiffs gave 
a shroffs oontraot. As between brokers 

wrifcfcen oontraot. Jadao- 
ral Shivla 1, Munim of Shivnarayan Nemani, 

said that in the year 1914 the plaintiffs 
neither gave nor j, ook delivery in their 
dealings with his masters. 


All thase firms acted as brokers wl 
never signed oontraots. If they ooul 
manage to get a shroff oontraot *their liab 
liby eeased. No doubt they often aobe 

as intermediaries in genuine transaction: 


Now in oases of this nature the only 
question of law is whether there is evidence 
to go ko & jury, and if that question oan be 
answered in the affirmative, the next ques¬ 
tion is whether the Court, performing the 
funotion of a jury, can reasonably oome bo 
the conclusion on that evidence, either that 
the parties have entered into contracts by 
way of wagering, or have entered into con¬ 
tract: knowingly to further or assist the 
entering into or carrying out agreements 
by way of wagering. In my opinion un¬ 
doubtedly in this case there is evidence to 
go bo a jury. If the correspondence between 
the plaintiffs and defendants can be consi¬ 
dered as amounting to oontraots of sale 
and purchase, I should ask a jury to say 
whether, on the evidence before them they 
thought there was a secret understanding 
that cotton should never be called for or 
delivered and that differences only should 
be dealt with. If on the other hand the 
plaintiffs were employed for reward I 
should ask the jury to say whether they 
thongat the defendants were only dealing 
in differences and the plaintiffs knew that, 
ana whether there was a secret under¬ 
standing that whatever the plaintiffs might 
do on the defendants’ instructions the 
urausaobions as between themselves were 
to be settled by paying differences. 

Is there then anything in the judgment 
in Bhagwandas Parasram v. Burjorji 
Huttonj% Bomanji (2) which would compel 
mejjo say that that would be a misdireo- 


khl J hl ln* SQ u th9 d0fendaQ * instructed 
the plaintiffs who were pakka adatias bo 

sell for him three several lots of linseed 

amounting to 4,000 tons September deli¬ 
very. 


un the strength of that order the plain- 
is sold linseed by separate contracts to 
thirty-nine buyers. The transactions took 

♦,-ff * 0 sa * 03 by the defendant to plain. 

Bills, followed by re-sales by the plaintiffs 

fl b n Q J he Plaintiffs acted as pakka adatias 
and the defendant deposited Rs. 61,000 to 

against loss. As the market 
<8ll the plaintiffs called on the defendant, 



246 Bombay manilal baghunath u. radhakisson rAuiJiwan (Madeod, O.J.) 1921 


at the end of August), either to give deli¬ 
very or to authorise them to purohasa on 
his behalf. Thi defendant did neither, so 
plaintiffs gave delivery oi 300 tons and 
eanoelled the oontraots for the remainder 
by oross-oonbraots. 

Their Lordships held thao the plaintiffs 
were employed as pakka adatias and aobed 
in conformity with their employment 
when they made bha contracts with the 
thirty-nine buyers. So they beoame en¬ 
titled to be indemnified by the defendant 
against the consequences of the aots done 
by them unless they were unlawful. 

Then their Lordships say Bhagwandas v. 
Burjorji (2). 

“No doubt tho ooatraot oi <* pakka adaiia , aa 
that of aay one elae, may bo by way of wager: 
bat oan it be said that the employment of the 
plaintiffs by the dotuodant was of this descrip¬ 
tion? It has not bean shown that there was any 
bargain oc understanding between the parties, 
either express or impliod, that linseed was not to 
be delivered, nor was it a term ot the employ¬ 
ment that tho plaintiffs should proteot the defen¬ 
dant from liability to make delivery." 

Now with the greatest respeob I confess 
to haviug some difficulty in following that 
passage, taken in conjunction with tho 
incidents of tho employment of the plain¬ 
tiffs as pakka adatias as set out in 
Bhagwandas v. Kanji (3). It was 
tho plaintiffs who had undertaken bn 
deliver to their thirty-nine buyers, there 
was no privity of contract betwoon the 
defendant and those buyers, and though it 
seems that the defendant in form contract¬ 
ed to sell to the plaintiff , that wa'- merely 
one way of noting down what tho defen¬ 
dant had employed the plaintiffs to do. 
Nor do I understand how the employment 
of plaintiffs by defendant oould be by way 
of wager, unless that expression oan bo 
extended to the employment of an agent 
to make a bet. But suoh a oontraob of 
employment oannot, it is submitted, oomo 
within the definition of a wagering con¬ 
tract. It seems as if their Lordships consi¬ 
dered that there was only one set of tran¬ 
sactions, for again tho issue was whether 
the transactions on which the claim rested 
were agreements by way of wager; bub 
whether the defendants were sellers to the 
thirty-nlno buyers, the plaintiffs also being 
liable to the buyers, or whether the plain¬ 
tiffs only were to be considered as the sel¬ 


lers is by no means dear. The question 
whether the oontraot of employment of a 
pakka adatia oould be vitiated under 
Bombay AobUlI of 1865 was nowhere dis¬ 
cussed. However thab may be, the faobs of 
this oase bear no resemblance‘to the facts 
in Bhagwandas Parasram v. Burjorji But¬ 
ton] i Bomanji (2). 

The plaintiffs there hau entered into 
written aonbraots with bhlry-nine buyers, 
and there was no evidence that as between 
the plaintiffs and those buyers there was a 
oommon intention to wager. Nor were 
their Lordships satisfied that as between 
tho plaintiffs and the defendant there was 
an understanding that everything was to 
be eetbled by payment of difference?. 

Here all the evidence points bo an under¬ 
standing not only between the plaintiffs 
and defendants but also between the 
plaintiffs and tho persons with whom they 
dealt that all transactions should La dosed 
either before or at the Vaida by payment 
of differences. Tno evldenoa also shows 
that the defendants in effeot empl 'yed the 
plaintiffs to make bets on the rise and fall 
of the cotton market, thab the plaintiffs 
knew that and encouraged the defendants 
to give them orders for making bets and 
that the plaintiffs made bets in consequence 
of tho c o orders with third parties who also 
knew that they were betting with th9 plain¬ 
tiffs. Apart from that, if A employs B to 
make a bet and B for his own convenience 
enters into a oontraot with a third party 
which oan be enforoed, that does not In any 
way get rid of the faot that A was betting, 
that B knew that he was betting and 
agreed to assist him in attaining his object. 
I oannot oonoolve any ‘jury, even if they 
happened bo be gifted with only an ordi¬ 
nary amount of oommon sense, coming 
to any other conclusion than that all 
the transactions recorded in the case 
were wagering, pure and simple, and it 
really makes no difference whether the de¬ 
fondants were buying ootbon from and sell¬ 
ing oollon*bo the plaintiffs direot, or emply- 
ed them to buy and sell on their behalf. 
There never was the slightest intention to 
deliver a single bale and all the transac¬ 
tions were to be adjusted by paying 
and receiving differences. There was one 
argument addressed to us whioh re¬ 
quires consideration, namely, that the 
greater part of the plaintiffs' claim relates 
to differences resulting from oross-oon- 
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traobs ; and, therefore, cannot be based on 
wagering oonbraots. Now if A orders B 
to buy 100 bales oobbcn at the market rate 
for a future Vaida and the Court is of opi¬ 
nion that when the oonbraob is entered inoo 
there is a seoret understanding that only 
differences are to be paid and received, that 
is to say, that if the market rate at the 
Vaida is higher B pays A the difference, 
and if the market rate is lower A pays B 
the difference, it does not seem to matter 
much if the parties before the Vaida agree 
to fix their losses or gains rather than wait 
until the Vaida. It depends entirely on 
whether the original eontraob is held to be 
a wager or not. Apart from that, accord¬ 
ing to the decision in Bhagwandas v. 
Kanji (3) the adaiia is under no obligation 
to make a oross-contraot. 

In my opinion the appeal must be 
allowed and the suit dismissed with costs 
throughout. 

Fawcett, J.— I oonour generally in the 
arguments and conclusions in the judgment 
just delivered. 

The form of the issue as to wagering, 
was no doubt due to the plea in paras. 2 
and 4 of the defendants’ written statement 
that the transactions in question were all 
wagering transactions: but the applicability 
of the provisions of Bombay Act Hi of 
1865 to the oase was disoussed in the judg¬ 
ment of the lower Court, and the appeal 
has been argued on the same footing, so 
that there oan be no valid objection to 
this Court re-settling the issues under 
Order XU, rule 24, Civil Procedure Code, 
in the manner stated in the learned Chief 
Justice’s judgment 

On bhe facts found in that judgment, 
with whioh I concur, both issues should 
dearly be answered in the affirmative. 

The correspondence, in whioh the plain¬ 
tiffs frequently refer to saita dealings and 
the need of hedging as the market turns 
against the defendant firm, and the aotual 
course of dealings between the parbies, 
leave no reasonable doubt, in my opinion, 
that there was an understanding between 
the parties that there was to be no aotual 
delivery and that all the transactions were 
to be adjusted by paying and receiving 
differences. In the face of this evidence. 


mere statements that the transactions were 
‘genuine’ oan be given no weight. 

In the judgment of the Court below (at 
p, 132 of the first Appeal Paper Book) it is 
said that this evidence showing that to 
plaintiffs’ knowledge defendants never 
meant teal business, '* has no bearing 
whatever upon the other half of the con¬ 
tract, that is to say, the intentions of those 
who ware selling against the defendants’ 
buying orders ”. This is no doubt correct 
if the plaintiffs ware mere middlemen, as 
the lower Court treated them: but it is 
now common ground that they were on 
the same fooaing as pakka adatias , who as 
regards his up-country constituent is a 
principal and not a disinterested middle¬ 
man bringing two principals together, 
and consequently this view falls to the 
ground. I do not agree with the learned 
Advocate-General that the faob of bhe 

plaintiffs making themselves liable in 
the Bombay market is conclusive 
against the plea of wager or furthering 
wagering trausaobions. Nor do I read the 
judgment in Bhagwandas Parasram v. 
Burjorji Rutonji Bomanji (2) as laying 
down any suoh proposition. In the para¬ 
graph at p. 378 beginning " Under the 
sales to bhe thirty-nine buyers,” the matter 
is dealt with as an indication that the 
adatias had no common intention to wager: 
but the question still remains whether the 
oontraots in respeot of whioh the plaintiffs 
sue wore not knowingly made to farther or 
assist the entering into agreements by 
defendants, by way of gaming or wagering, 
within bhe meaning of Bombay Aot III of 
1865. And even as regards a common in¬ 
tention to wager, it seems to be a question 
purely of probabilities. No doubt it is the 
oase [as stated in Halsbury’s Laws of 
England, Vol. XV, p. 284, footnote (3)] 
that—"As between broker and client, where 
the broker has by the custom of the Stock 
Exobange to become personally liable to 
the jobber,..the probabilities against his 
making a wagering oontraob with his client 
are strong.” But in this oase I think suoh 
a probability is distinctly outweighed by the 
evidence showing that the plaintiffs carried 
on a business to enable persons like the 
defendants to gamble in'differences. The 
plaintiffs ran the risk of defendants not 
indemnifying them for losses inourred on 
their behalf and setting up a plea of wager, 
but that is a risk whioh plainly they were 
prepared to take and whioh does not, in my 
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opinion, conclude the question of intention. 
The evidence that has been taken in regard 
to the plaintifffetansaotions in the Bom¬ 
bay market goes against them, as sho'^D 
by the learned Chief Justice ; and the fact 
that the witnesses oaUed regarding the 
tran^aubions say they are genuine ia in the 
oiroumstanoes immaterial. It seems prao- 
bioally impossible in those oases to get a 
witness to admit that he is a party to a 
gaming transaction, unless of course it is 
in his interest to do so. 

I agree, therefore, in allowing the appeal 
and dismissing the plaintiffs’ suit with 
costs throughout. 

Appeal allowed. 
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Macleod, C. J., and Shah, J. 

Chandsahob Eashimsahcb Pirzado —- 

Plaintiff-Appellant 

v. 

Gangabai Vishnu and others —Defen¬ 
dants-Respondents. 

Seooud Appeal No. 91 of 1916, deoided 
on 22nd February 1921, from the decision 
of the Asst. J., Sataia, in Appoul No. 86 of 
1913. 

• Muhammadan Law— Gift—Possession given 
of some lands but not of others—Qift operates as 
to latter also. 

A gift should be looked at as a whole. Where 
the donor ol certain properties gives the doaeo 
actual possession of suoh of them as are in the 
donor’s possession but with regard to the rest 
whioh have been mortgaged to a third person with 
possession, nothing further is done than the mere 
exeoution of the gift deed, the donee should bo 
held entitled to the lattor set of properties also 
and to redeem tho mortgage on them. 

[P. 248, 0. 2.] 

Rabiruddin and H. D. Mandavle—lor 
Appellant). 

R. N. Royajee—iox Respondents Nos. 1 
and 3 to 6. 

Macleod, C. J. The plaintiff brought 
this suit as a son of the donee of the plaint 
property under a deed of gift of the 16th 
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of August 1892 for redemption and an 
aooount of the mortgage executed by 
Hajratbi the donor. The suit has ex¬ 
perienced a most unfortunate history. A 
preliminary issue was raised in the trial 
Court, whether the deed of gift relied upon 
by tho plaintiff was such as to oonfer a 
valid title on the donee in respeot of the 
plaint property. Following Ismal v. 
Ramji (1) tho Court found on that issue in 
the negative, und that finding was affirmed 
in appeal. 

In second appeal oerbain issues were sent 
down for brial to the lower Court on the 
ground that the procedure which had been 
adopted was wrong, and that the Court 
ought not to have disoussed an abstract 
point of Jaw without first finding on the 
faots of the case. We have now got the find¬ 
ings on the issues sent down, namely, that 
the deed of gift relied upon by the plain¬ 
tiff has beeD proved; that tho donor was in 
aotuel possession of certain lands, and in 
constructive possession cf the land in suit; 
and bhat -tho gift of the former had been 
p3rfeoted by transfer of possession, but 
thab tho gift of the latter had not 
been so perieobed. If the mortgaged 
lands had formed the only object of the 
gift, then the plaintiff suiDg as donee of 
the equity of redemption would not be 
able to prove his right to redeem the mort¬ 
gagee who had been in possession, unless 
something more had beeD done than the 
actual exeoution of the deed ; and on the 
findings of the lower Court, confirmed by 
the lower appellate Court, it seems that 
the plaintiff was unable to prove that any 
thing had been done with regard to the 
mortgaged property exoept the exeoution of 
the gift-deed. 

But another question atises whether we 
should not look at the gilt as a whole, 
and nob merely look at that portion of it 
whioh purported to convey to the donee] 
the equity of redemption in the mortgaged' 
properties. There is here a gift of five 
properties whioh are set out at p. 1 in the 
judgment of tho Second Class Subordinate 
Judge in remand. Certain of those proper¬ 
ties whioh wore in the possession of the 
donor were actually handed over to the 
donee, and our attention has not been 
drawn to any authority whioh goes to show 


(1) (1899) 28 Bom. 882=1 Bom. L. R. 17? 
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that we are bound to split up a deed of 
giffc, by whioh various properties are given, 
inlo its component parts, and consider the 
gift in respeot of that portion of the pro¬ 
perty of whioh possession oould be given 
as valid, and in respeot of that portion of 
the property of whioh possession oould not 
be given as invalid. That*being the case we 
see no reason why we should not consider 
that the prinoiples of M&homedan law have 
been complied with when possession was 
given to the donee of the properties then in 
possession of the donor, and that would 
be sufficient to support a olaim to redeem 
the properties whioh were in possession of 
the mortgagee. The equities of the oase 
are all in favour of the plaintiff, and there 
is no reason why we should deprive him 
of the right to redeem the mortgaged pro¬ 
perties unless there is very clear authority 
against that being done. We think, there¬ 
fore, that the decree of the lower appellate 
Court of the 5th of November 1914 must 
be set aside, and it be deolared that the 
plaintiff ia entitled to redeem. The oase 
mnst go baok to the trial Caurb to take the 
mortgage aooount. If any amount is 
found to be due on the mortgage, then the 
plaintiff will be allowed to redeem on pay¬ 
ment of that amount. If nothing istfound 
to be due, then that Court will lay down 
the terms en whioh the plaintiff should 
gel possession. The plaintiff to pay the 
defendants' costs throughout. 

* Case remanded. 
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Shah and Crump, JJ. 

Emveror 

v. 

Bhaghwan Krishna Thor at —Accused. 
Criminal Reference No. 32 of 1920 

decided on 14th June 1920, made by the 

Dlst. Magte., Sholapur. 

t0 Act (11 oj 

1890), S. 1 (S)~No notification under S 1 (8)_ 

Bnmb^n'T 01 Aot 11 0/ 1890 do6 *not revta, 
ZZlUy. Act, 8. 62, in ant 

The naere extenflon of the Prevention of Cruel- 

nnt fln ?- mala ^ 0t ( n J 0f 1890) ’ there is n C 

notification under S. 1 (8) of that Ant 
repeal B. 82 of the Bombay Dirtriot Police Act. 

I i [P- 249. 0. 2.j 

: r l ? J hls oase * he Seo °^ 

Glass Magistrate of Bars! convicted the ao 
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oused, who pleaded guilty, under section 62 
of the Bombay District Police Aot (IV of 
1890), and sentenced him to pay a fine of 
Rs. 5. The District Magistrate has made a 
reference to this Court recommending that 
the conviotlon and sentence should be set 
aside. 

The reference is based firstly on the 
ground that the Seoond Class Magistrate 
had no jurisdiction under section 62 of the 
Bombay District Polioe Aot as ha was not 
specially authorised to try offeuoes under 
that section. But we find that the section 
is amended by Bombay Aot III of 1915 
whereby the word “second” is substituted 
for the word “first" in sub-seotion (2) of sec¬ 
tion 62. The effeot of the modi6oation 
Is that the Seoond Class Magistrate without 
being specially invested with jurisdiction 
under the section would be 'competent to 
try offences punishable under that seotion. 
That ground*therefore is not sustainable. 

The second ground is that the Preven¬ 
tion of Cruelty to Animals Aot (XI of 1890) 
has been extended to the Municipal Dis¬ 
trict of Barsi in the Sholapur Distriot and 
that consequently special provisions snoh 
as are contained in section 62 of the 
Bombay Distriot Polioe Aot cease to have 
operation Mn that locality. There again 
the Distriot Magistrate seems to be mis¬ 
taken. For sub-section (3) of seotion 1 of 
Aob XI of 1890 provides that the whole or 
any part of any other enactment in foroe 
in the local area for the 'prevention of 
cruelty to Animals shall cease to have} 
effeot In the looal area if the ftooal Govern^ 
ment has by nobifioatlon in the Offioial 
Gazette given a direction to that effeot. 
Sub-seotien (3) of seotion 1 authorizes the 
Government to give suoh direobion, if so 
minded, and sub-seotien (4) enables the 
Government to canoe! or vary any natlfioa- 
ti°n under sub-seotions (2) an.d (3) of seo- 
lion 1. The only notification that is referred 
to by the Distriot Magistrate and that 
have been able to find, Is one under sub- 
seotion (2) extending Aot XI of 1890 to 
the Municipal Distriot of Barsi. But it 
is not suggested that there has been any 
notification under sub-seotion (3). nor have 

a 8 .• 0n A bIa to »°y s noh notification. 
Seotion 62 of the Bombay Distriot Polioe 

Aot;, therefore, had not oeased to have 

operation at Barsi at the date of thel 

offenoe in question and the trial Court -was 1 
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perfectly competent to make an order 
under that section. 

We therefore disobarge the rule. 

Buie discharged. 


direotlng that plaintiffs should pay the 
amount of Rs. 2,346 as costs of improve¬ 
ments made by defendants with costs with¬ 
in six months from the date of the deoree 
and then take possession of tho property, 
Survey No. 738. 


* A. I. R. 1921 Bombay 250 

Maoleod, 0. J., and Shah, J. 


Dnyanu Laxman Gaikwad and others 
—Plaintiffs-Applicants 

v. 

Fakira Ebram Lohar and others— Da- 

fendants-Opponents. 

Oivil Extraordinary Applioation*No. 255 
of 1920, decided on 24th February 1921, 
from the deoree of the iDisb. J., Satara, in 
Miscellaneous Application No. 70 of 1918. 

* Transfer of Property Act , S. 72— Improve¬ 
ments by mortgagee—Cost very much more than 
the value of the mortgage —Value of property in¬ 
creased—Mortgagee having enjoyed benefit of 
improvements for lony time—Those facts should be 
considered in awarding compensation for improve¬ 
ments at time of redemption.. 

Tho mortgagee should not bo allowed to im¬ 
prove the property to euoh au extent as to deprive 
tho mortgagor in effect of the right to redeem. 
It is unreasonable that a mortgagee oould ever 
be allowed to improve the mortgaged property to 
the extent of twenty or twenty-three times the 
mortgage amount whioh would have the result in 
most oases of depriving the mortgagor of his right 
to red«em.Blill the mortgagee may be allowed the 
oost of improvements to a greater extent than the 
value of the mortgage. In allowing suoh com¬ 
pensation thefaots that the mortgagor will have 
the benefit of the increased value of the property 
and the mortgagee has had the advantage of the 
improvements for a considerable number of years 
must be taken into consideration. (Case-law 
referred). [P. 260, O. 2 ; P. 251, 0 1.] 

Y. N. Nadkarni—iox Applicants. 

S. S. Patkar —for Opponents. 


Macleod, C. J.:—This rule was granted 
under S. 116 of the Code of Civil Prooa- 
ture. The suit was filed by the plaintiffs 
bo redeem the iplaint property. The trial 
Court ordered defendants Nos. 4 and 6 to 
deliver possession of the plaint lands in 
their respective possession free of all in- 
oumbranoes and charges after removing 
therefrom the houses and oatble-sheds 
ereobed by them. This deoree in revision 
before the District Judge was varied by 


The principal question in dispute was 
whether the defendants who purchased 
from bhe original mortgagee should be 
allowed the oosts cf bhe improvements. 
They had improved the property by ereot- 
ing buildings and a cattle-shed and con¬ 
structing a pucca well ab a oosb of over 
Rs. 3,000 and it is contended that this sum 
of Rs. 2,346 mentioned in bhe deoree should 
nob be allowed. Assuming for the pur¬ 
pose of argument that the decision in 
Nijaltngappa v. Ghanabasawa (l) is oorreot 
and that bhe mortgagee was a bona fide 
purchaser and therefore he is entitled to 
what has been spent on reasonable lasting 
improvements apart from the provisions 
of S. 72 of the Transfer of Property 
Aob, it becomes a question what are 
reasonable improvements. To begin with, 
there is the principle of equity that the 
mortgagee should not be allowed to im¬ 
prove bhe property bo suoh an extent as to 
deprive the mortgagor in effect of tho right 
to redeem. In the case referred to.| 
the oost of bhe improvement whioh bhe 
mortgagee asked for was less than the value 
of the mortgage and In the oase of 
Sheppard v. Jones (2), the oase relied upon 
in Henderson v. Astwood (3), bhe oosb of 
the improvements asked for was £83 on a 
mortgage of £ 4000. I do not think that 
this aspeob of the question was properly 
considered by the Court below. We have 
no doubt that it is unreasonable that a 
mortgagee oould ever be allowed to improve 
bhe mortgaged property to the extent of 
twenty or twenty-three times the mortgage 
amount whioh would have bhe result in 
most oases of depriving the mortgagor of 
his right to redeem. Admittedly, the plain¬ 
tiffs in this oase are in a very humble posi¬ 
tion. One of the arguments of the defen¬ 
dants was that they knew about the im¬ 
provements because they were working in 
this field as labourers. It is quite impossi¬ 
ble to imagine that the sum demanded can 
be raised within six months and therefore 

(1) (1919) 43 Bom. 69=47 I. C. 751=20 Bom. 
L. R. 895. 

(2) (1882) 21 Cb. D. 649. 

(3) (1694) A. 0.150=6 B. 450. 
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considering how this oase has been dealt 
with in Ihe lower Court, we bhink it is one 
in which we are entitled to interfere. 

The defendants have had the advantage 
of their improvements for a considerable 
number ol years and to some extent they 
must have been paid for the cost of their 
improvements. We might either make 
the sum whioh was awarded by the Distriot 
Judge payable in small instalments or we 
might reduce that sum and make it payable 
within a shorter time. Looking at the 
oase in the most favourable way for the 
defendants, we do not think that a larger 
sum than Rs. 1,200 should be allowed for 
the costs of the improvements, though we 
should nob like to be considered as thinking 
in any way that really Rs. 1,200 was a 
reasonable amount whioh the mortgagee 
oould spend in improving property whioh 
ihad been mortgaged for Rs. 100. Still in 
the oiroumitanoes of the oase, the plaintifi- 
mortgagor after he has paid off this amount 
will have the benefit of the increased value 
of his property, and wa think the following 
order will meet the equities ot the oase. 

We set aside the decree of the Distriot 
Judge and direot that the plaintiffs be put 
in possession of the mortgaged property 
and that he should pay a sum of 
Rs. 1,200 to the defendants on account 
of the improvements effeoted on the 
property to be paid oft by six annual 
instalments, the first instalment being pay¬ 
able on the 15th of January 1922, In de¬ 
fault of any one payment, the defendant 
oan take notion under 8. 15B of the Dek- 
khan Agriculturists’ Relief Aot. 

Decree set aside . 
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MACLEOD, o. J„ and Fawceit, J. 

Gurunath Keshav Kalkundri —Defen¬ 
dant-Appellant 

v. 

Sadashiv Balktishna Despandc and 
others —P laintifls-Respondents. 

Second Appeals Nos. 1017 and 1021 of 
1916, deoided on 24th June 1920, from the 
decision of Montgomerie, J. 

Dikkhan Agriculturists’ Relief Act , S. 13— Frcth 
advance i made and bonde taken while original 
mortgage not paid off—8 .13 applies. 


Where first there was a mortgage between the 
parties, a fresh advance was made by the mort¬ 
gagee and a bond taken for that advanoe while 
the previous debt was still unpaid and aga*n when 
the transaction was still open between the parties 
another advanoe was made and another bond 
taken, 

Held, that the series of transactions between 
the parties was exactly the kind of series of 
transactions contemplated by 8. 13, and it was 
intended that an account should be taken of the 
whole senes of transactions between the parties 
as if there were one entire transaction. (1897) 
P. J. 87, Diet. [P. 252, O. l.J 

S . Y. Abhyankar—lot Appellant. 

A. G. Desai and D. B. Mantrikar for S. 
S. Patkar —for Respondents. 

Macleod, C. J.:—In this oase there was 
a mortgage in 1885 for Rs. 3,000. It was 
stated in the mortgage deed that the mort¬ 
gagee should be in possession and reoeive 
the profits in lieu of interest on Rs. 2,700 
out of Rs. 3,000, leaving the balance of 
Rs. 300 to oarry interest. In 1891 a fresh 
advanoe of Rs. 700 was made on a bond 
at 15 per oent per annum interest. In the 
same way in 1895 another advanoe of 
Bs. 200 was obtained on a third bond. The 
learned Judge in the trial Court took an 
aooount under the provisions of the Dek- 
khan Agriculturists* Relief Aot and found 
that nothing was due. He found as a fact 
that when the second advanoe of Rs. 700 
was made the previous loan had not been 
paid off, and so again when the third 
advanoe of Rs. 200 was made in 1895, the 
transaction was still open between the 
parties. Therefore he took an aooount 
under the provisions of seotion 13 on the 
footing that there was a series of transac¬ 
tions between the parties, whioh together 
amounted to one set of dealings of whioh 
an aooount should be taken. 

In appeal this deoision was confirmed 
with a slight variation whioh did not affeot 
the result, as the learned appellate Judge 
found that the mortgage bad been paid oil. 

In second appeal it is urged that the ao- 
oounts have been taken aooording to a 
wrong method. We have been referred to 
the oase of Vishnu Keshav Joshi v. Satwaji 
U). But in that oase it was expressly 
found that before the seoond transaction 
was entered into, the first transaction 

' (1) (1897) P. J. 87~ ^ 
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had been oompleted. The money had been Jayakar and 8. 8. Patkar—l or Appel - 


paid baok. Therefore there was not a series 
◦f transactions which could be connected 
together. The second transaction followed 
after the first tran6aobion had come to an 
end. That makes all the difference in our 
opinion. In this oase the series of tran¬ 
sactions between the parties was exaotly 
the kind of series of transactions contem¬ 
plated by seotion 13 of the Act, and it was 
inbended that an account should be taken 
of tha whole scries of transactions between 
the parties as tf they were one entire tran¬ 
saction. Therefore we confirm the decree 
and dismiss the appeals with oosts. 

Decree confirmed . 
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Maoleod, 0. J. and Fawcett, J. 

Multanmal Jayaram and another — 
Plaintiffs-Appellants 

v. 

Budhumal Kevalohand and others — 
Defendants-Respondents. 

First Appeal No. 222 of 1918, dsoided 
on 30th September 1920, from the decision 
of the 1st 01. Sub-J., Nasik, in suit No. 74 
of 1917. 

* Limitation Act, Arts. 97 and 116 —Sale of 
land by registered deed—Vendee put in possession 
but subsequently ousted by third partv-Vendor ini¬ 
tially not without title—Vendee suing vendor for 
returning purchase money , etc.—Time rune Jrom 
ouster by third party—Art. 116 applies — Limita¬ 
tion Act, Arts. 116 and 97. 

Plaintiff! bought laud under a registered deed 
and were put in possession. The land vras leased 
to a tenant who subsequently set up his own title 
to the laud and his claim was also embodied in a 
final deoree o! the Court. Plaintiff* then filed a 
suit against their vendor for the recovery of the 
purchase mcney, ebo. 

Held, that Art. 116 and not 97 applied and time 
began to run only when the tenant obtained the 
decree supporting his own title to the land. 

[P. 264, 0. 2 ; P. 266 0.1.] 

A distinction should be made between oases 
where from the inception the vendor had no title 
to oonvey and the vendee has not been put in 
possession of the property, and otbor oases where 
the sale is only voidable on the objection of third 
parties and possession it taken under the sale. It 
is oply in the first class of oases that the starting 
point of limitation will be the date of sale (Oase 
law droouBBed), [P. 965,0. 9.] 


lanbs. 

Bahadurji and D. R. Patwardhan —for 
Respondents Nos. 1 and 3. 

Macleod, C. J.—On the 1st February 
1911, the plaintiffs bought for a sum of 
Rs. 5,000 two lands undar a registered sale- 
deed passed to them by one Amolak as 
manager of a joint family. The plaintiffs 
were put in ptssession. One of the lands, 
Survey No. 192, was leased la one Bhavani 
under a rent-note. When the period of 
the rant-note had expired Bhavani refused 
to vacate and the plaintiffs bad to sue for 
possession. In a possessory suit they got 
a decree for possession and filed Darkhast 
No. 440 of 1912 for possession. Bahvani 
retaliated by filing Suit No. 31 of 1913 
claiming the property as his own and got a 
deeree in September 1913, and thereafter 
ha remained in possession of Survey 
No. 192 as owner. An appeal was filed by 
the plaintiffs again9b the deoree in Suit 
No. 31 of 1913 in the Distriet Court whioh 
confirmed the deoree of the lower Court on 
the 15th Maroh 1915. The plaintiffs then 
filed a Second Appeal to the High Court, 
and that appeal was dismissed on the 28th 
November 1918. 

The plaintiffs in this suit seek to recover 
from the brother and two sons of Amolak; 
the amount they paid on the sale-deed on 
the 1st February 1911, together with the 
amount spent by them in improving the 
land by building a well, with interest and 
damages and oosts inourred by the plain¬ 
tiffs in oonduoting Suit No. 31 of 1913 
making a total of Rs. 7,525. 

All the issues have been found in favour 
of the plaintiffs, but the plaintiffs’ suit has 
been dismissed as barred by limitation. 
Two questions arise ; (1) what Article of 
the Indian Limitation Aot is applioable; 
and (2) when did time begin to run. The 
defendants say that Artiole 97 applies and 
time began to run from the date of the 
failure of consideration, that is to say, 
when a deoree was passed in favour of 
Bhavani in September 1913. The plaintiffs 
contend that if Artiole 97 applies, the date 
of the failure of consideration must be 
taken as the date of the High Court deoree 
when it was finally decided that Bhavani 
was entitled to possession of the property. 
That point arose reoently in Martand v. 
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Dhondo (1). In bhab appeal we followed 
bbe deoision in Hukumohand v. Pirthi - 
ohand (2), where ib was held bhab failure 
of consideration ooours ab the date of bhe 
decree of bhe firsb Courb, and nob ab bhe 
dabe of bhe appellate deoree confirming ib. 
Ib appears from bhe evidence lhab Amoiak 
was fighting bhe suib filed by Bhavani, no 
doubb in his own interest, bub he must . 
have been aware bhab if Bhavani succeeded 
bhe plaintiffs would make a olaim against 
him for bhe return of bhe purchase money. 
Although he was a respondent in bhe plaint¬ 
iffs’ appeal, he was a respondent in bhe inte¬ 
rest of the appellant, and was endeavouring 
bo get bhe deoree reversed, for he inourred 
expenses in instructing pleaders and coun¬ 
sel bo support bhe appellant. Ib might be 
said, therefore, in a oase where two parties 
now in opposition have previously combin¬ 
ed in order bo resist bbe attempts of a 
third party bo get possession of property, 
bhe Bubjeob-matter of the transaction be¬ 
tween them, either bhab there was an agree¬ 
ment between bhe opposing parties that ib 
should nob be eonsidered that there was 
no failure of consideration until bhe final 
deoree in bhe suit was passed, or bhab one 
party induced bhe other nob bo bake pro¬ 
ceedings by filing a suit for money paid on 
an existing consideration whioh afterwards 
failed, until bhe question as bo who was 
entitled bo bhe proper by was finally deoided. 

I think myself that it would be perfectly 
open bo the parties bo eome bo an agree¬ 
ment that bhe decision of bhe lower Court 
should nob be treated as a failure of consi¬ 
deration. I do not think, speaking for 
myself, that that oonld be taken as a 
oonbraot contrary bo the provisions of the 
Indian Limitation Aob. I also think bhab 
bhe combination of the plaintiffs and bhe 
defendants in this ease against Bhavani 
might be considered as preventing time 
from running. That certainly was bhe 
finding of bhe appellate Court in bhe oase 
whioh I have referred to in bhe argument 
and whioh is nob reported, where an auction 
purchaser ab a mortgagee’s sale filed a suib 
against bhe mortgagee because either he 
was unable bo get possession or had been 
ousted by bhe mortgagor, bub all the time 
bhe parties were oembining in order bo get 
possession of the property from bhe mort¬ 
gagor, and bhe appellate Court expressed 


U) A. I. R. 1921 Bom. 184. 

(2) (1919) 46 Oal. 670=50 I.G. 444=21 Bom. 
X*. B. 662 (F. 0.). 


bhe opinion that bbe aucblompurohaser’s 
suit) against bhe mortgagee to reoover what 
he had paid was premature. However that 
may be, those are very interesting questions 
which need not be decided in this oase, 
because I think there is another answer bo 
bhe defendant’s argument that bhe suib was 
barred by limitation. 

By the sale-deed of February 19L1 the 
sellers under bhe provisions of 8. 55 (2) of 
bhe Transfer of Property Aob must be 
deemed bo have contracted with the plain¬ 
tiffs bbab bhe interest whioh they professed 
bo transfer to the plaintiffs subsisted and 
bhab they had power bo transfer the same ; 
and there can be no doubb ab the time of 
the transfer all bhe parties considered bhab 
bhe defendants had a good title and posses, 
sion was given. If possession had nob been 
given, then a different state of oiroumsban- 
oes would have arisen and the ease would 
have assumed an entirely different aspeob. 

What are bhe remedies of a purchaser 
who is dispossessed are discussed in 
Subbaroya v. Bajagopala (3). That was a 
salt by purchasers bo recover bhe amount 
paid by them bo the defendants or their 
predecessors for a certain property, on bhe 
ground that bhe consideration for bhe sale 
tailed when bhe plaintiffs were deprived of 
possession. The learned Judge said (p. 889): 

a 

“In the present case, the conveyance was prima 
jacie animpeaohable, and 1 do not think the con* 
atruotion to whioh the release of Gnanammal 
lent iteeli in the eye o! law, oan be said to 
amount to a knowledge of the delect ot title. On 
the second question as to when the cause ot ac¬ 
tion for damage arose, a very large number ot 
oases were quoted before me. These oases can 
roughly speaking be classified under three heads: 
(a) where lrom the inoeption the vendor had no 
title to oonvey and the vendee had not been put 
in possession ot the property; (6) where the sale 
is only voidable on the objection ot third parties 
and possession is taken under the voidable sale; 
and (c) where though the title is known to be 
imperfeot, the aontraot is in part oarried out by 
giving possession ot the properties." 

This oase now under oonsiderabion clear¬ 
ly falls under olass (b). The learned Judge 
proceeds: 

“In the second olass ot oases the oause of aotion 
oan arise only when it is found that there is no 
good title. The party is in possession and that 
is what at the outset under a oontraot ot sale a 
purchaser is entitled to, and so long as his posses¬ 
sion is not disturbed, he is not damnified." 


(8) (1916)88 Mad. 887=231. 0,670=1914 M. 
W. N. 878. 
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That judgment was confirmed on an 
appeal under bhe Letters Patent. It was 
argued by the defendants that where a sel¬ 
ler has covenanted that he has a good title, 
and it eventually tran-pirea that bo has no 
biblo then the covenant of title was broken 
immediately upon the execution of bhe 
assnranoe whioh contains them; and bhab is 
so stated iu Darb on Vendors and Pur-. 
chasers, Vol. II, p. 788. The authority 
lor that proposition is Turner v. Moon (4). 
In that case there was no question 
of limitation, although the oase of 
Spoor v. Green (5) was referred to by Sir 
Lawrence Jenkins in Tulsiram v. Murli - 
dhar (6). Bub at bhe end of the judgment 
the learned Chief Justice said : 

“ We allude to these faots because we desire to 
guard ourselves against being taken to deoide 
that where the Transler of Property Aofc upplies, 
there may not be remedies to whioh a different 
period of limitation would be applio.kb.o. No 
point of this kind has been made in the argument 
uetore us, or oould be made, lor the salo deed 
here is dated the 22nd November, 1880 ." 

The appellant relies upon Artiole 116 of 
the Indian Limitation Aot whioh prescribes 
a period of six years for compensation for 
the breach of a oonbraot in writing register¬ 
ed from the time when bhe period of limita¬ 
tion would begin bo run against a suit 
brought on a similar oontiaob not register¬ 
ed. If we bake it, then, that there has 
been a breach of the oontraob the cause of 
notion for a suit ior damages arose, under 
the authority of Subbaroya v. hajagopala 
Id) when it was lound that there was no 
good title to the property, the sale being 
only voidable at the instance of third par¬ 
ties. It would follow then that bhe eause 
oi action arose on the did beplember i9i3, 
and the period of limitation would have 
been three years if the contraot had not 
been registered. As the oonbraot has been 
registered, then bhe period of limitation 
under Artiole 116 is six years, and, there¬ 
fore, the suit is within time, it must 
specially be noted that ib is not the oase 
that the seller had no bitle at all so that it 
oould be said bhat he was selling nothing, 
and that therefore, the transaction was 
void ab initiOi nor is ib a oase where the 
purchaser gob no possession. Here undoubt¬ 
edly at the time the sale-deed was passed 

14) (1001) 2 Oh. 825—70 L. J. Ch. 822=85 L. 
X. *0=60 \V. B. 2b7. 

15) U&74) 9 Lx. *9=46 L. J. Ex. 57=80 L. T. 
696=22 W. B. 547. 

16 ) U902) 26 Bom. 750=4 Bom. L. B. 671. 


it was considered that bhe defendants had 
a good title to oonvey bhe freehold, and it 
was only in 1913 when Bhavani filed his 
euib that it was discovered that there was 
a claimant who asked bo be allowed to re¬ 
deem, and his claim eventually proved 
successful, and ib was only under the 
special provisions of the Dekkhan Agricul¬ 
turists’ Belief Aob bhab Bhavani was allow¬ 
ed bo redeem on the footing that the mort¬ 
gage money had already been paid off. It 
appears to me, therefore, that this oase oan 
be distinguished from those oases in whioh 
it was discovered that the seller had no 
title whatever, and it certainly would be a 
very extraordinary oonsequenoe, if i in 
the oase of a sale by A to B, both par¬ 
ties being under the impression bhat A 
had a good title to oonvey to B, B re¬ 
mained in possession for a period of over 
six years and was eventually turned 
out by some one who had a better title 
than A, that he should be debarred from 
any romedy against his vendor, assuming 
of course that he has been in possession all 
the time under his conveyance. In m?| 
opinion, therefore, Artiole 116 of the] 
Indian Limitation Aot applies. The oausel 
of aobion arose in September 1913 when 
Bhavani obtained hie decree. The result 
must be bhat the appeal must be allow¬ 
ed. We remand the oase because the 
lower Court dismissed it on the plea of 
limitation, and has not considered finally 
what relief the plaintiff was entitled to. 
The Court will now continue the oase as 
if it had decided itself that the plaintiffs' 
suit is nob barred. Whatever oosts the 
plainbiffs have incurred on taxation with 
regard to this appeal must be paid by the 
respondents. (Justs of the appeal to be 
calculated on tho final decree. No fresh 
evidence to be allowed in the lower Court 
ou remand. 


Fawcett, J.The lower Court has held 
plaintiff’s suit barred under Artiole 97 of 
the Indian Limitation Aot on the ground 
that it was filed more than three years 


after the 31st October 1913, on whioh date 
the Court relused to put them into pos¬ 
session in execution of a possessory deoree 
that they had obtained. It was first of all 
contended that assuming that Artiole 97 
was tho proper Artiole to apply, yet there 
was oonduot on the defendants’ part whioh 
amounted to an estoppel, so that time 
really did not begin to run against tbt plain- 




1921 


multanmal v. budhumal (Fawcett. J.) 


Bombay 255 


biffs until the date of the High Court’s 
deoree upon the libigabion instituted by 
Bhavani, namely, 28ih November 1916. 
The lower Court held that no suoh estop¬ 
pel by oonduob arose, and I cannot say that 
I am satisfied upon the evidence that the 
defendants are proved to have made a re¬ 
presentation amounting to an estoppel 
under S. 115 of the Indian'Evidenoe Aot. 

I also feel very considerable doubts whether 
in any oase there oould be an estoppel, 
which would operate to let limitation run 
from a different time to that laid down in 
the Indian Limitation Aot, oontrary to the 
mandatory provisions of S. 3 of the Aot. 

However, it is not neoassary to decide 
the point in this particular case, beoause I 
think the appellants are entitled to succeed 
on another ground. The second question 
that arises is whether the Artiole of the 
Limitation Aot to be applied is 116 or 97. 
On this point both the Allahabad and 
Madras High Courts are agreed that in oases 
where there is an implied covenant of title 
under the provisions of S. 56, sub-seotion (2), 
of the Transfer of Properby Act, and there 
is a registered conveyance, a suit of the 
present kind falls under Artiole 116; and 
in Tulsiram v. Murlidhar (6), the point 
was expressly left open in the judgment of 
Sir Lawrence Jenkins. I think that the 
terms of Artiole 116 are certainly wide 
enough to cover a oase of the present kind, 
and that the words “express or implied” 
contained in Artiole 115 are also intended 
to be read into Artiole 116. To my mind 
considerable support is given to the conten¬ 
tion that Artiole 116 should be considered 
to cover a oase lifce the present by the 
deoision of the Privy Council In regard to 
the question (upon which there was a 
difference of opinion) whether, when a 
lease was registered, a suit for arrears of 
rent should be held to fall under Artiole 
110, whioh is a speoifio Article for arrears 
of rent, or under Artiole 116. The Allaha¬ 
bad High Court held that, in spite of there 
being a registered lease, the oase should be 
held to fall under Article 110, while the 
Bombay and other High Courts considered 
that Artiole 116 was the proper Artiole. 
The question came up for deoision by the 
Privy Council in Trioomdas Cooverji 
Bhoja v. Gopinath Jiu Thakur (7), and 
the Privy Council accepted the view of the 

(7) (1917) 44 Cal 769=38 I. 0. 166=44 I. A. 65 

<p. a) 


High Court of Bombay and the other High 
Courts that agreed with it. The different 
considerations that arise were stated as J 
follows: 

“On the one hand it has been contended that 
the provision as to rent is plain and unambiguous, 
and ought to be applied, and that in any oase 
‘compensation for the broach of a contract’ points 
rather to a claim for unliquidated damages than 
to a claim for payment of a sum certain. On the 
other it has been pointed out that ‘compensation’ 
is used in the Indian Contract Aot in a vary wide 
sense, and that the omission from Article 116 of 
the words, whioh occur in Artiole 115 ‘and nob 
herein specially provided for’, is oritioal. Artiole 
116 is suoh a special provision, and is not limited, 
and therefore, especially in view of the distinction 
long established by.these Acta in favour of regis¬ 
tered instruments, it must prevail.” 

Then after pointing out that the deci¬ 
sions had been almost universal in favour 
of applying Article 116, the Privy Counoil 
said they accepted that interpretation of 
the law. This means that Artiole 116 
should be liberally construed, having 
regard to the favour evidently intended to 
be given to a registered oontraot. I think, 
therefore, that we are fully justified in 
following the view whioh has been taken 
by the Allahabad and Madras High Courts 
in the matter before us; see Arunachala 
v. Ramasami (8) and Mul Kunwar v. 
Chattar Singh (9). 

The third question that arises is from 
what point of time limitation runs under 
Artiole 116 in the present oase. The res¬ 
pondents have contended that it should be 
held to run from the date of the sale-deed, 
namely, 1st of February 1911, when the 
implied covenant of title was made; and 
reliance was placed on the English law on 
the subjeob whioh is referred to in Tuhiram 
v. Murlidhar (6). I agree, however, that a 
distinction should be made between oases 
wheie from the inception the vendor had 
no title to convey and the vendee has not 
been put in possession of the property, and 
other oases, suoh as the present one where 
the sale is only voidable on the objection 
of third parties and possession is taken 
under the sale. I think it is only in the 
first class of oases that the starting point of 
limitation will be the date of sale, and the 
distinction on this point made in Subha - 
roya v. Rajagnpala (3) is supported by the 

(8) (1915) 38 Mad. 1171=1 B. W. 849=25 I. 0 
618=27 M. B. J. 517. 

(9) (1908) 80 All. 402=5 A. B. J. 480=1908 
A. W. t N. 185. 



256 Bombay 


pbabhulinq t>. gubunath (Maoleod, C. J.) 1921 


decisions of the Privy Counoil in Hanuman 
Kamat v. Eanaman Mandur (10), and 
*Bas$u Ruar v. Dhum Singh (11). Under 
Arbiole 116 lime runs from the period of 
limitation from whioh lime would begin bo 
run againsl a suil broughl on a similar 
oonbraol nob registered. Assuming lhal 
Ihe sale-deed had nol been registered, then 
I think the Arbiole applicable bo the suil 
would be Arbiole 97. Thai Arbiole is one 
whioh in many oases has been held lo apply 
bo suoh suits and ib is one whioh specially 
provides for bhe case wibhin Ihe meaning 
of Article 115, so bhab bhe labber Arbiole 
does nob apply : of. Johuri Mahton v. Tha - 
koor Nath Lukee (12). That being so, we 
have only bo oonsider when the failure of 
consideration arose, and I think there is 
ample authority for holding that, in a oase 
like bhe present, limitation runs only from 
the date of bhe judgment of bhe first Court 
declaring bhab bhe plaintiffs' vendor had nob 
a good title. Aooordingly I agree bhab bhe 
appeal on bhe point of limitation should be 
allowed. 

Appeal allowed. 


(It) (1892) 19 Cal. 123=18 I. A. 168=6 Bar. 91 

(P. 0.) 

(11) (1889) 11 All. 47=16 I. A. 211=6 8ar. 260 

(P. 0 ). 

(12) (1880) 6 Oal. 880=6 G. L. R. 866. 
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Maolbod, C. J., and Fawcett, J. 

Prabhuling Appa Khangouda Desai — 
Defendant-Appellant 

v. 

Qurunath Balaji Kalkundri and others 
—Plainbiffs-Re^pondenbs. 

First Appeal No. 272 of 1918, decided 
on 19bh July 1920, from the decision of 
the 1st Cl. Sub-J., Belgaum. 

*(a) Limitation Act , Art. 182 (5 )—'"Proper 
Court"—Court in Native State as to which Go¬ 
vernment hat taken action under Civil P.C., S. 44, 
it *' proper Court". 

When a decree is passed by a Goar* in a Native 
state as to whioh action has bean taken by the 
Government under Civil P. O., B. 44, and is trans¬ 
ferred to a Court In British India for ezeontion, 
execution proceedings pending before the Court in 
the Native State would save limitation undor Art. 
182 (6). 40 Bom 604, Dist. -[P. 2f.6, G 2.j 

*'b) Limit a iion Act, Art. 182 —Da rkhast present¬ 
ed in Court passing deer u—Freeridings transferred 
to another Ccutt— Instalments ordered to be paid 


and recovered — Decree-holder need not institute 
fresh proceedings. 

Where a darkhast is filed in the Court whioh 
passed the deoree but the proceedings are trans¬ 
ferred to another Court and instalments are 
dlreoted to be paid and are recovered, it oannot be 
that while the instalments are being recovered 
any farther proceedings are neoessary. 22 Bom. 
840, Bef. 

*• (o) Limitation Act, Art . 182 —Time barred 
application allowed and proceedings continuing 
thereunder—Proceedings provide a fresh starting 
point of limitation. 

If an application be admitted and under It 
proceedings are taken whioh however would be 
barred by limitation if eo objeoted to, they provide 
a new starting point for limitation. 8 I. A. 128 
and 44 Bom. 227, Foil. [P. 267, C. 2.] 

O. S. Bao —for Appellant, 

J. O. Rele and S. 7. Abhyankar —for 
Respondents. 

Macleod, C. J. :—This Is a fits! appeal 
from the decision of bhe learned Subor¬ 
dinate Judge in Darkha^b No. 321 of 1917. 
The original suit was deolded and a decree 
was passed in bhe Sangli Court on bhe lBbh 
of September 1907. The first Darkhast 
presented bo bhe Sangli Court ended on 
bhe 25bh of October 1907 wibhoub anyi 
result as the decree-holder failed bo pay] 
prooess fees. The seoond darkhast wad 
filed in bhe same Court on bhe 11th of] 
November 1907 and on the Hbh of that! 
month bhab Court transferred bhe prooeed-1 
ings to bhe Court at Sbahapur. The] 
Darkhast ended on bhe 24th of Maroh 
1916 after bhe reoovery of Rs. 11,412-3*0. 
The third Darkha c b was presented in bhe 
Sangli Oourb on 9bh of August 1915. lb 
proved ineffectual and was disposed of on 
the 10th of November 1916, The next 
Darkhast was presented in the Belgaum 
Court (Darkhast No. 476 of 1916) and was 
disposed of wibhoub result on the 26th of 
May 1917. The Darkhast under appeal 
was presented to the Belgaum Court on the 
27th of August 1917. 

Ib was oontended that the Darkhast was 
barred by limitation but bhe Court ordered 
the Darkhast to proceed. It is now argued 
that the period from 1907 to the 10th ol 
November 1915 during whioh the execu¬ 
tion proceedings were pending In the 
Sangli and Shabapur Courts does not save 
limitation as those Courts were not proper 
Courts within the meaning of Article 182. 
clause (6) of the Indian Limitation Aob, 

4 Proper Court” under Arbiole 182, Expla¬ 
nation II, means the Court whose duty It 
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is to execute a decree or order. It is diffi¬ 
cult then to see bow it oan be said that 
Sangli and Shabapur Courts were nob pro¬ 
per Courts within fcne meaning of Arbiole 
182. I do not see how bh3 ruling oibad 
—Nabibhai Vaztrbhai v. Dayabhai Amu - 
lakh (1)—would affect the question. That 
case only deoided that when a decree was 
inoapable of execution in British Courts 
owffig to its being barred on aooount of the 
British law of limitation, it made no differ¬ 
ence that a different law was applicable to 
bhe Courts from whose jurisdiction the 
deoree had been transferred for execution. 
Under seobion 44 of the Code, the Governor- 
General <in Council may by notification 
in the Gazette of India declare that the 
decrees of any civil or revenue Courts 
situated in the territory of any Native 
Prinoe or State in alliance with His Majesty 
and nob established or oonbinuod by the 
authority of the Governor-General in Coun¬ 
oil or any olasa of such deorees may be 
executed in British India as if they had 
been passed by the Courts of British 
India. Therefore when this deoree was 
transferred for execution £bo the Belgaum 
Courts, lb had to be treated exaotly in the 
same way as if it had been passed by the 
Court at Belgaum. The period occupied 
by the execution proceedings in bhe Sangli 
and Shahapur Courts must be treated as 
if the execution proceedings were pending 
in proper Courts within the meaning of 
Arbiole 182. 

Then it was suggested that limitation 
began from the time the seoond Darkhasb 
was filed in the Sangli Court, that fresh 
proceedings had not been instituted within 
three years of that date, although as a 
matter of faot the Darkhasb was continued 
and money was being recovered under it 
until the 24th of Maroh 1915. If a Dark¬ 
hasb is filed and the Court direobs instal¬ 
ments to be paid under it and recovers 
instalments it oannob be that while the 
instalments are being recovered any further 
proceedings are necessary : Bapuohand v. 
Mugutrao (2). Assuming that the third 
Darkhasb presented on the 9fch of August 
1915 would have been held to be barred by 
limitation if the point had been taken, the 
point was not taken, and proceedings con¬ 
tinued under that Darkhas until it was 

(11 (1916) 40 Bom.'604=86 1. 0. 869=18 Bom. 
L.R.481. 

(9) (1893) 22jBom.'840. 
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disposed of on the 10th of November 1915, 
then the next Darkhasb whioh was present¬ 
ed in the Belgaum Court and continued 
unbil it was disposed of or?, the 12th of May 
1917 was within time. In Desaippa v. 
Dundappa (3) the same question came up 
before Mr. Justice Heaton and myself, and 
following the decision of the Privy Council 
in Mungul Pershad Dichit v. Orija Kant 
Lahiri Ghowdhry (4) we deoided that if an 
application bs admitted and proceedings 
taken thereunder, although as a mabber of 
faot they would be barred by limitation if 
an application were made for the disposal 
of the application on that ground, they pro¬ 
vide a new starting point for limitation. 
Foliowing that deo’sion is is clear fthab this 
Darkhasb was within three years from the 
previous Darkhasb. Therefore on that' 
ground the appeal fails. 

It may be noted that this question was 
never raised in the lower Court. The only 
question argaed was whether the Sangli 
and Shahapur Courts were proper Courts. 
The appeal, therefore, must be dismissed 
with oosbs. 

Appeal dismissed. 


(3) (1919) 44 Bom. 227 = 55 I. 0. 329=22 Bom. 
L R 76. 

(4) (1981)8 Cal. 51=8 1. A. 123=11 C. Ii. R. 
113=4 Sar. 248 (P. 0.) 
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Macleod, C. J., and Heaton, J. 

Mahadev Narayan Datar a id others —• 
Plaintiffs-Appellants. 

v. 

Sadashiv Keshev Limaye and others — 
Defendants-BespondeDfcs. 

Seoond Appeals Nos. 425 and 426 of 
1918, decided on 9bh February 1920, from 
the deoree of the Dish. J., Thana. 

•(a) Limitation Act , St. 8,26 and 28 —Suit other 
than one within St. 26 or S. 28 — Defence to such 
suit — No i limitation avplte a 

c There is no bar of limitation to a defence nnless 
the suit for the relief involved in the defence 
falls within seotion 26 or 28. 90. Mad 444 Foil 

[P 258, C. l.j 

\b) Execution—Decree for rent by revenue Court 
—bale in execution—Defendant subsequently held 
in another proceeding entitled to hold rent-free— 

Sale pastes no title. 1 
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Th 3 ro is a very grea'j dishiaofcion between sales 
ia execution of civil Court decrwa and Rale* by 
the csvanuo Courts for arrears of aassasment. If 
it were lound that as a raattor of face the d:!en- 
dant in the revonuo pcooeediap.a was entitled to 
nold his lands free ot assessment, *cy s>lo w-iioh 
took plaoe on the footing that, bo was bound to 
pay assessment would be invalid and that tho 
purchaser in auoh a ^ale would not acquire a good 
tit!© even against the judgment-debtor exoept by 
adverse possession, tJ5 Cal. 833 Foil, .19 Bom- 4S5 
Disb. [P. 953. 0 %) 

G. N. Thakor (ox 1\ P. Khars —for Ap¬ 
pellants. 

P. B Shingne —for Respondents No. 1. 

Macleod, C J .-—Id this oo, ‘i o the plain¬ 
tiffs sued to jo-rovur possession of the suib 
property uo,other with R-h 109-9*6 as 
damages aud oosbs. In ttia trial Court the 
plaintiffs suoociedod. An appeal by the 
defendants So the District Judge w»>s 
dismissed. 

The plainbiffs olaimed title bhrough thoir 
vendors, who wore bbo purchasers at a 
revenue sale on the 97th of May 1904, 
whioh was oontirmod en the 6th of August 
1904. The defendants remained in posses¬ 
sion. They resisted the plaintiff's o!uim to 
possession on the ground that bho nal > was 
invalid. 

The first question is, whether the defen¬ 
dants can raise this defonoo, since they did 
nob tile a suib bo set n r ido the salo within 
one year under Article 12A of nho Limita¬ 
tion Aot. That question was decided in 
favour of the defendant in Venkotachala- 
pathi Ayyar v. Robert Fucker (1). The 
reasoning appears bo be that the Limitation 
Act applies only io the iimibabion of .-uibs, 
and it is only when a suit comes within 
section 26 or 98 of bho Act that a defence 
is barred, otherwise the defendant, who 
would bo barred if he ^ a s raising bbo 
same question as a plaintiff, is not barred 
from raising that question when ho is a 
defendant. It seems well recognized that 
unless bho suib falls within seotion 26 or 
28 of the Limitation Act, there is no bar 
of lim.fcobir n to ft defonoo. The plaintiff 
suing for y *as»ion has bo prove his title. 
Ho sobs up u> liis tibia a sale of 1904. Thu 
defendants reply " The sale was Invalid. 
It is true bba> if wo filo a suib now to sob 
aside that ?a ( o, it would be time-barred. 


(1) (190/) 30 Mad. 444 = 17 M. L. J. 991. 


Bub there is nothing in the Limitation Aot 
which prevents us from raising that defence 
in a suit by a plaintiff for possession of 
bho property which was sold, when the 
quost'on arises whether the salo in. ‘,904 
was a good sale as against the defendants.” 
Thero was u salo by the Revenue Court 
under bho r .ovi ions of too Land Revenue 
Code for ©mats of revenue. Ab that time 
proceedings worn pending in the suit 
brought by the defendants against their 
landlord for a declaration that the lands 
they held were held by them free of assess¬ 
ment. They had lost in the lower Courts 
and an appeal was pending in the High 
Comb. Afber the date of the sale but 
before the vale was oontirmod, the High 
Court set aside the decree of the lower 
Courts and remanded -ho oaso for further 
inquiry, and eventually in 1.905 passed a 
decree in favour of the defendants. The 
result was that is was bald that abo defend¬ 
ants held the lands free of assessment and 
it would follow that bboy would be entibled 
bo recover auv arrears of assessment whioh 
bho plaint'ff had recovered in the revenue 
suit. In my opinion it follows that the 
sale to reoover arrears ot assessment, when 
us a maaior of fuot the land was free of 
assessment, would be invalid as against the 
judgmenb-dobior in those proceedings. 

But it has been argued in favour of the 
plaintiffs that they are purchasers without 
nobiuo, and therefore their title is good as 
again b the judgment-debtor. That argu¬ 
ment is sought bo bo supported oo 
bho analogy of a sale in oxecuision of 
a doorae in a oivii Court. No doubt 
when a decree is passed against a defen¬ 
dant in a civil suit and his proporty 
is pub up for sale in execution proceedings 
and bo docs nob ask tor a stay of 
oxoouaion, oho purchaser at th6 execution 
sale, acquires a good ip.jia although it may 
happen that eventually bho decree against 
the defend >03 is sot aside on appeal. It 
appears mo that there is a very great 
oisjiuotion between sales in execution of 
oivii Court deoro sand sales by euo revenue 
Courtis for arrears of fts-ossmeni. I think 
thftb d it \v:ro found, as it has been found, 
m this case, that) as a matter of iaot tba 1 
defendant in the revenue proceedings was 
outiiled oo hold ht> lands free of assess- 
mend, any saio which aeok place on the 
footing that ho was bound to pay assess-! 
munt would bo invalid and that Ilia pur-j 
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ohaser in suoh a sale would not acquire a 
good title except by adverse possession. In 
this case the purchaser did not even gat 
possession. The judgment-debtor remained 
in possession of the property, and ten 
years after the sale the vendor who bad 
bought the property for Rs. 8, sabjeob to 
various mortgagee, sold it to the present 
plaintiffs. In my opinion the defendants 
were entitled to raise the question whe¬ 
ther or not the sale in 1904 was valid, and 
on the facts of this case I think that they 
succeeded in showing that the sal8 was in¬ 
valid. 

The result must be that the appeal 
suooeeds, the deoree of the lower appellate 
Court must be reversed and the plaintiff’s 
suit dismissed with costs throughout. 

Seoond Appeal No. 425 of 1918. 

In this oase the plaintiffs sue for cancel¬ 
lation of the sale of the same property. 
But in my opinion Artiole 12A of the 
Limitation Aot applied, and they ought to 
have filed the suit to set aside the sale 
within one year. This appeal, therefore, 
must be dismissed with oosts. 

Heaton, J. :—I concur in the decision 
in both matters. As regards pleading in 
defence an allegation whioh could not be 
urged were the defendant a plaintiff, it 
seems to me that the law as set out in the 
Limitation Aot is fairly dear. The Limi¬ 
tation Aot deals with the bar of time 
in the oase of suits and applications. 
In general it does not profess anywhere 
either in the Aot itself or in the Schedule 
to deal with defences. Therefore I do not 
think that our law of limitation puts a bar 
of time to any defence in any oase whatever 
except where it appears from the express 
words of the Act that suoh a thing is 
intended. Suoh an intention is apparent 
in the words of sections 26 and 28. The 
oase we are dealing with is not however 
of the olass covered by these two sections. 
So the law of limitation does not in any 
way deprive the defendant of his right to 
put the plaintiff to prove that the sale was 
a valid sale; provided of course that the 
defendant establishes facts whioh appear 
to show that the sale was invalid. 

That the sale would have been set aside 
had a suit been brought for tho purpose 


within 12 months I cannot myself doubt. 
The owner of the property, who is the 
plaintiff in one suit and defendant in the 
other, had brought a suit for the purpose 
of having it deoiared that he was not liable 
to pay dhara , and that suit had been heard 
in the first Court and in the Court of first 
appeal when the land now in suit was sold. 
That sale was authorised by a decision of 
the Revenue Court that dhara was in 
arrears. But when the seoond appeal was 
decided it was held that no dhara was 
payable, so there would not have been any 
arrears. To explain a little more fnliy : the 
owner was sued for dhara in the Mamlat- 
dar’s Court and an order for payment was 
made and on his failure to pay his pro¬ 
perty was sold. That is to say, it was held 
that dhara was payable. But this was in 
an order whioh assumed as determined a 
question whioh as a matter of faat had 
nob been determined. At least it remain¬ 
ed to be finally determined by this Court 
in seoond appeal. 


It may be that in those circumstances 
tho Collector had no authority whatever 
to sail the property except subject to the 
conditions that the sale would not hold 
good if the decision of this Court was to 
the effect as ultimately it was that dhara 
was not payable. Or it may be that 
though the sale might be held, it oould 
only properly have been confirmed subject 
to suoh a condition. However it was held 
and it was confirmed quite regardlese of 
the possibility that the whole foundation, 
the whole justification of the sale might 
afterwards be removed by an order of this 
Court, and suoh order was in faot even¬ 
tually made. It seems to me that if sales 
of this kind are ever to be set aside, we 
have here overwhelming reason why this 
particular sale should be held to have 
been a bad and not a binding sale; or rather 
one that would not have been upheld had 
a suit been brought In time to set it aside. 
I find it difficult myself to imagine strong¬ 
er reasons for setting aside a sale than are 
here disolosed. That the sale on its merits 
therefore was bad and not good seems to 
me to be beyond question. In the oase of 
Balkishen Das v. Simpson (2) their Lord- 
ships of the Privy Council dealt with a 
sale whioh had been made by a Collector 
on the supposition that arrears of revenue 


(2) (1898) 25 Gal. 8S8 
518*7 Bar. 868 (P. C). 


" - ■ ■ 1 ■ 1 ■ . - 

25 I. A. 151=2 G. W- N. 
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were dne when in faob they were not. 
They unhesitatingly set aside bbo sale in 
those oiroumsbanoos, whioh do nob seem 
bo me bo b3 really appreciably stronger 
lhan those wbiob exist In the present oase. 
The appropriate result would appear to be 
the same in both oases, namely, bhab bbe 
Collector had really no right bo sell the 
property although ho bhoughb he had. 

But it- has been urged that although bhe 
sale was bad yet as the land was sold to a 
stranger who paid the auobion prioe for it 
and had no notice of any defeob of title, 
therefore the property oannob be taken 
away from suoh purohaser however bad the 
sale may have been. If the sale had bean a 
oivil Court sale, it appears on the strength 
of the case of Shivlal Bhagvan v. Sham - 
bhuprasad (3) that it would be so. But 
sales held by oivil Courbs made after en¬ 
quiry and after the fulfilment of all bhe 
required formalities, are in a very different 
position from sales by Revenue authorities. 
In the former oase you have a Court of 
dusbioe at work with its impartiality and 
its aaro. In bbo obhor you have fisoal 
authorities at work, and oxperionoo and 
common knowledge tell us that you oer- 
balnly oannob expect and do nob got the 
same qualities ol impartiality and so forth 
in fisoal authorities as you aio entitled to 
expoot and ordinarily do obbain from bbo 
oivil Courts. So to apply to sales by 
fisoal authorities preoisely bbo same law 
whioh it is proper to apply to sales by 
oivil Courts would soem to mo bo bo a 
very gross legal extravagance. 

1 feel no doubt whatever that this 
principle of a purchaser for value wibhoub 
nobioe, oannob apply to the faots of this 
oase. That principle, bo begin with, is based 
on this idea that oiroumsbunoes oooasional- 
ly arise in whioh a stranger who has paid 
money for property has a better right to 
that property in equity than has bhe true 
owner. This of course is rather a startling 
proposition to any one who is disposed to 
regard bhe true owner of property as the 
person undoubtedly enbiblod to ib. The 
underlying idea is bhab bhe brae owner 
loses his rights, not by parting with them 
but owing to soma carelessness or neglig- 
noe on his part or on the part of those 
aofciDg for him. In this parbioular oase 


we have bhe true owner fighting vigorous¬ 
ly, asuiduously and consistently for what 
he deems to be his right. There is 
nothing in the nature of negligence or 
oarelessness on his pait, and to deprive him 
of his property by bhe application of a 
principle (or a rule as I prefer to oall It) 
relating b> a purchaser for value without 
notice, would to my mind ba a vary great 
injustice. 

That ie all I wish bo say for myself in 
this oase. I oonour in bhe orders propoaed. 


* A. I. R. 1921 Bombay 260. 

Maoleod, C. J. and Fawcett, J. 

Dayabhai Ohunilal Ghanohi — Appel¬ 
lant. 


v. 

Bai Ujam and others— Respondents. 


Seoond Appoal No. 904 of 1918, decided 
on 28bh September 1920, from the deoree 
of bhe Asst. J., Ahmedabad, in Appeal 
No. 35 of 1917. 


*Limitation Act, Art. 182 i5)—Previous appli¬ 
cation ami ( flier erroneously made but not appealsd 
from — At next application defendant carmol plead 
previous application teas not m accordant) with 
late—Civil P. C. S. 11. 


A deoree in a partition suit was passed on the 
10th January 1010; tho plaintifl being under the 
impression tint tho deoree in a partition snit was 
a preliminary deoreo and required a further deoree 
to make it tidal, applied to the Court, on 29rd 
Ootober 1012, to have the dooree made final, and 
the dooree was made final on the 10th of Febru¬ 
ary 1918 erroneously. 

Held, that an application for execution present¬ 
ed on 8th Ootober 1913 was within time. The 
dolondant not having appealed from the order of 
the 10th February 1918, it was not open to the 
defendant to oontend that the application for final 
dscree and the order made on that application 
were not made in aooordanoe with law. 8 Cal. 
61 (P. 0.) ; 16 Bom. 242 and 44 Bom. 227 Foil. 

[P. 261,0.1] 

Per MacUoi, C. J .—The application to make a 
preliminary deoree final is not a step in execu¬ 
tion. 

G. N. Thakor —for Appellant. 

Jayakar E. Y . Divatia and G.N. Thakor 
—for Respondents. 

Macleod, C. J.—This Is an application 
in exeoution of a deoree in a partition suit, 
whioh was passed on the 1st April 1908. 


(3) 11906) 29 Bom. 496—7 Born. L R. 686 



1921 JBIHAUHAI G0&QLDA9 V. PA US MOTT AM HAVSS (M JOlQod, C. J.) Bombay 261 


On the lObh January 1910, ib was varied 
bo soma extent in appeal, bub fehe direction 
in the deoree was that bha house was bo be 
sold and bha prooeads divided between bha 
parlies. The plaintiff being under baa im¬ 
pression thab bha daorae in a partition suit 
was a preliminary deoree and required a 
further deoree to make id final, applied bo 
the Oourb, on 23rd October 1912, bo have 
the deoraa made final, and the deoree was 
made final on bha 10th of February 1913. 
The application was considered by bha 
Court and it was ordered in bha presence 
of the plaintiff’s Vakil and the defendant 
No. l’s Vakil, the other defendants being 
absent, that the said deoree was made 
final. 

On the 8th Ootober 1913, the plaintiff 
presented a Darkhasb and notice was issued, 
bub it was dismissed on the 25th April 
1914 for default. The present Darkhasb 
was issued on the 9th August 1916. Clean¬ 
ly it was within three years of the previous 
Darkhasb. But it is contended that the 
previous Darkhasb was out of time, there¬ 
fore this Darkhast was also out of time. 
It is argued that the first Darkhasb of 
October 1913 was out of time, beoauso the 
application for final deoree and the order 
made on thab application were not made in 
accordance with law. I do not think thab 
Article 182 (5) really applies. The date 
of the deoree of which execution is sought 
is 10th February 1913. The application to 
make a preliminary deoree final is not a 
step-in-exeoubion. It is the final deoree 
which is executed. However thab may be, 
the suggestion that this order of the Court 
of the 10th of February was nob in accor¬ 
dance with law oannob be sustained for a 
moment. The Court may have been wrong 
in entertaining the application of bhe-jplain- 
liff, but as has often been remarked, the 
Court has jurisdiction to deoide wrong as 
well as right, and ib would be going bo a 
very great length to say that any decision 
whloh the Court has arrived at, which 
differs from the deoision of another Court, 
is not in accordance with law. The plain¬ 
tiff has got a decree, in execution of whioh 
the property had to be partitioned ; and 
the defendant is obviously obstructing exe¬ 
cution of the deoree. The appeal must be 
allowed with costs throughout and execu¬ 
tion must proceed on the Darkhast. 

Fawcett, J.— The defendant did not 
appeal from the order of the 10th of Feb¬ 
ruary 1913i and therefore it oomes within 


the principle laid down by the Privy Coun¬ 
cil in Mungal Pershad Dichit Grija 
Kant Lahiri Ghowclhry (1), that although 
the order may have been erroneously made, 
yet ib must be considered nevertheless, 
valid. Thsb case has been followed by this, 
Courb in Dalichand Bhadar v. Bai Shiv- 
kor (2) aud Desaiappa v. Dundappa (3) and 
under bhos3 rulmgs I do not think ib is 
now open to the defendant bo say that the 
particular application, on whioh the order 
of the lObh of February was passed, is nob 
in accordance with law. I agree, therefore, 
in allowing the appeal with oosts. 

Appeal allowed. 

(1) (1882) 8 Cal 51=8 I. A. 123=11 C. Ei. R. 
118=4 Sat 2 18 (P. 0.) 

(2) (1801) 15 Bom. 242. 

(3) (1920) 44 Bom. 227=55 I. C. 929=22 Bom. 
L. R. 76. 


* A. I. R. i9iJl Bombay ii6l. 

Mao&eod, C. J. and Fawcett, J. 

Jethabhai Qokaldas Patel and others — 
Appellants. 

v. 

Parshottam Havss Kumbhar and others 
—Respondents. 

First Appeal No. 3 of 1919, deoided on 
4fch October 1920, from the deoision of the 
Disb. J., Ahmedabad, in Miscellaneous Ap¬ 
plication No. 9 of 1918. 

Will—Joint will is valid. 

A Joint will can validly ba made by two pee- 
aona 33 Mad. 406 Poll. [P. 262, C. 1.] 

G. M. T hakor —for Appellants. 

H. V. Divatia and <S. <S. Patkar— for 
Respondents. 

Macleod, C. J. —The applicants applied 
for probate of a will purporting to be the 
last will of two persons Lallu and his wife 
Shiv. They died of plague, Shiv on the 
10th of November 1917 and Lallu on the 
13th of November. The learned Judge 
oame to the conclusion that the will so 
propounded was a genuine dooument. 
Although there are circumstances whioh 
might lead us to look upon the dooument 
with some amount of suspicion, yet the 
learned Judge who saw the witnesses and 
heard their evidence oame to the conclu¬ 
sion that the will was a genuine dooument. 
There is no reason why we should disrtub 
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the finding of feho ferial Judgo on a pure 
question ol iaob. The learned Judge ret used 
probabe on the ground that it was nob 
possible for two persons to make a ooojoinfe 
will. That admittedly was wiGur view 
of feho i&w. Ife has oertiainfeiy for many 
years been reoognlsed by feho English 
Courts fehat. ft will made by fewo perse ns is 
a perfectly valid will, although no doubt ife 
may lead io various complicated si*unions 
the solution of whioh has to be determined 
according lo the faofcs of each case. These 
j English authorities were considered in 
\Minaksht Ammal v. Viswanatha Aiyir (I), 
where the Court oamo to the conclusion 
that joint will can vaiialy be made by two 
persons. Here, as the two persons who made 
the conjoint will died within fehreo days 
of each other, no complications would urise, 
and therefore, there is no reason why pro¬ 
bate should not issue to the applicants. 
The appeal will be allowed and the oase 
must go baok for the Trial Court to issue 
probate to the applicants subjoot to the pro¬ 
visions of the Court-Fees Aofe. The ap¬ 
pellants to get their oosts from opponent 
No. 1 in both Courts. The oross-objeoaions 
are dismissed with oosts. 


_ Appeal allowed. 

(1) (1310) 6 I. 0. 794=1310 M W. N. 48. 


* A. 1. R. 1921 Bombay 26, . 

Maolkod, C. J., and Fawoi,tt, J. 


Bai Dhanlaemi —Defendant-Appollam 

v. 

Hariprasad Ottamram Desai —Plaintiff- 
Respondent. 


First Appel No. 29 of 19.19, deoided on 
16bh October 1920, from the decision of 
the 1st Cl, Sub-J., Ahuiedabad, in suit No. 
184 of 1916. 


A Hindu may oreate a life estate or suooessive 
life-estates. But a series of absolute estates 
defeasible in suooession on the happening of anun- 
oertaiti event oannot be ooneideLed as a suooesBion 
of life-estates. It oan only be considered as an 
attempt to create e tite of inheritance whioh ia 
not reoognised by Hindu law. [P. 265, 0. 1 .] 

G. 3 Rao for Appellant. 

Jayakir and G. N. Thakor —lor Respon¬ 
dent. 

Macleod, C. J.— The plaintiff brought 
this suit (a) bo have the will of one LMlub- 
hai Karsaudas, dated the 9feb ct April 1898, 
ooustcued, and bo have his rights in the 
piopornies A to R and other properties 
determined and declared; ( b ) to have an 
uooouut from defendants Nos. 1 and 2 and 
proper administration of the proporties by 
the Court; (c) to have it deolaied that he 
was entitled to tbo properties specified in 
paia. 11 of the plaint, and to obtain an in¬ 
junction restraining uhe defendants from 
interfering with his realizing the rent of 
feho properties from the tenants in posses¬ 
sion thereof, ana also with bis dealing with 
those properties as owner; and for further 
and other reliefs which it is not neoessary 
to mentiou in detail. 

The testator died in 1898 leaving him 
surviving a sister Tara, three sons of that 
sister, Manilal, Kalyanrai and Hariprasad, 
and his own daughter Prankore. Manilal 
died iu 1907 leaving a widow Haxiganga 
who iiiod in 1908, and bis daughter Dhan- 
laxmi; who is the 2nd defendaut. Kalyanrai 
died in 1914 leaving a widow Muli who is 
lUUju^.«uj No. 1. The plaintiff is jhu 3rd 
son of the testator’s c istor Tara. 

The question whioh has been argued be¬ 
fore us in this appeal is what is the cons¬ 
truction to bo placed on clauses 12 and 13 
of the will. Clause 12 is in effect a bequest 
of specific properties mentioned in clause I. 
of the will and also the residue to the 
feusb'^or’s nephew Manilal: 


* Hindu Law—Will—Gift <o A and if he 
thou Id die without leaving male tsouc, than ov> r, 
it good gift—But acfeatanct daute attaclud again 
to gift ovttr maktt it invalid. 

A gift to A , and if ho should die without leav¬ 
ing male issue, then over* is a good gift. 88 Bom 
899 Be!. IP. 264, (J. 2.] 

But when a condition ol defease meat is again 
attached to the gift over, the gift over fails oom 
flately. [P. 264. G. 2 A P. 268, C. 2 J 


“ 1 appoint after my death the Chiranjiv (t. 
long-lived) Manilal tho middlo eon of my sisters 
Tar , whom as meuiionod abovo 1 have bred op 
from his ohildhood and have brought him up at 
my son and have got him married, the owner and 
heir iu tho name of Manilal L.vllubhai of the pro¬ 
perties of all sorts mentioned in 17 items in sub- 
lames A to W in clause 1 mentioned above and 
ot any property or outstanding over and above 
tho same and whioh may have bteti left out to be 
mentioned iu the above list and of all my inch 
properties as 1 may not have disposed ot by this 
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will or hereafter. He should therefore after my 
death take possession of all my estate in accord- 
anoe with the provisions of this Will and should 
after me spend for the expenses of my obsequial 
ceremonies for 12 months at least up 59 Rs. *2,000 
according tc; my reputation and should spend 
Rs. iiOO and perform or ger- performed my 
“Shradh” at Gaya within .0 mouths, and there 
is a temple of Mathuranafehji on tho right h ,-nd 
on entering Ranchhodji's Pol in Sacaagpnr in 
Ahmedabad and I pay every year in chs monoh of 
Vaishikh Rs. 10 for the purpose ot giving 
Naivedya (i. c. offering to God). That should ba 
paid accordingly by she Chiral*jiv i. c , ]ong- 
lived) Manila! or by any one who may be thou in 
his plaae enjoying as owner.' (thereof) ilia proper¬ 
ties mentioned in this clause and as regards the 
rest he and his male issue after him or daughter's 
son or the person whom Manilal may have 
appointed should carry on the Vahivat \t. c. y 
management) and pub into eSecb acoording to the 
provisions 01 this will and Manilal oc his ohildren 
or his heirs have gob no right to do away with 
my immoveable properties gi^en to Manilal as 
mentioned above by sale or by jeopardising or 
giving them ,way in any other way.” 

If that clause stood by i£?eli a I should 
say fekafe that should be oonslirued as giving 
Manilal an absolute estate in fche proper¬ 
ties mentioned speuihoally in that clause 
and in the residue, and that the restriction 
on alienation would be void. However it is 
not neoassary to decide tnat antll we con¬ 
strue olause 13 whioh runs : 

“I direot that my immoveable properties and 
oash vatans whioh I have direoted the Ohiranjiv 
(*. 0 ., long-lived) Manilal to take and enjoy as 
owner after my death as provided in clause l : 2 
mentioned above of this will, should not go by 
inheritance or in any other way in the family of 
the daughter or daughter’s daughter of the 
Chiranjiv Manilal or to the husband of a daughter 
or to the relations of the husband, in the event 
of there being no male issue or daughter’s issue of 
Manilal, after the death of the Ohiranjiv Manilal 
and his wife, and I direot that in that event my 
other Bhanoj (t'.e., nephew i.e , sister's son) 
Kalyanrai Uttamram or his male issue should in 
aooordanoe with the provisions relating to the 
said properties take them into their possession and 
enjoy them and should perform the work of the 
management and the duties which are required to 
be performed by this will and 1 direct that in the 
absence of the said Kalyanrai or his male issue 
after the death of Kalyanrai my third Bhomej 
Hariprasad Uttamram and his male issue pursu¬ 
ant to the provisions mentioned above should 
take them into their possession and enjoy them 
and should perform the work of management 
and • the duties which are required to be per¬ 
formed by this will. But in the absence of 
Hariprasad or his male issue, the said property 
shall not on any oooasion contrary to the 
provisions mentioned above go in the family of 
my sister or that of my sister’s daught3r or that 
of the daughters of her sons or the husband of 
any one of them or that ot the relations of their 
fathera-in-law but should go for the use of the 


“Db'-.rmada Khata " (i. e oharity) mentioned in 
clause v> of this will. Therefore eaoh and every 
manager of the said Dharmaia Khata of that 
time should take into his possession the said 
properties on behalf of the Dharmada Khata and 
should use and preserve them in such a way as 
to realiza rent or good iaoome for the said Khata 
and the Ohiranjiv Manilal or hia male issue or 
daughters or when the said properties have devol¬ 
ved on Kalyanrai and Hariprasad or their male 
is-ao in accordance with the provisions mention¬ 
ed above and if they have to make a dispositionjof 
the said properties after their death, they should 
do ifc in aooordanoe with the provisions mentioned 
above but should not do it in ouch a way as to 
oonfliot with them.” 

The learned trial Judge has soil ouii the 
oor> tensions of the various parries wibh 
reference ho these clauses at p. 5. The 
plaintiff argues tih*fc fjha iuterestj whioh 
M?.ni*ai gob in these properties was defea¬ 
sible on bis dying without irate issues or 
ma -1 issues of his daughter; that therefore 
Kb succeeded to the said interest in 

the said properties on the death of Mani¬ 
la! s widow H^riganga and as the interest 
w«: oh Kalyanrai acquired under clause 13 
w& ot the same nature as Manilal had got, 
it devolved upon him (plaintiff) on the 
de>th of Kalyanrai without issue. 

Defendants Nos. 1 and 2 contend that 
Manual got- an absolute interest in the pro- 
pe.ries under clause 12 of the will and that 
the subsequent provisions contained in 
clause !3 do not out it down, and that if 
they do out it down, they are invalid and 
inoperative; that the property devolved 
upon Msnilal’s widow and after her death 
on -Daanla-itni &s his heiress and that 
neither Kalyanrai nor plaintiff had got any 
interest in the properties bequeathed to 
Manilal by clause 12. 

Then after considering the oases the 
learned Judge proceeds : 

“ The bequest in favour of Manilal and Kalyan¬ 
rai was to be absolute in the event of their hav¬ 
ing male issues at the time of their death and 
qualified in the event of their dying without male 
issue. The interest was defeasible on the happen¬ 
ing of events specified in clause 13. The Calcutta 
rulings cited by defendants counsel and lawyers 
do not establish any principle whioh negatives 
plaintiS's olaim advanoed on the strength of the 
Brivy Council decisions quoted by him. The 
testator has expressed hia intention in dear 
words. He has direoted that his estate should 
not go to the daughters of Tara or the daughters 
or husbands of suoh daughters. His predominant 
desire seems to be to preserve the property to the 
family of Tara’s sons. He direoted eaoh of his 
sister s sons not to sell or anoumber the immove 
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able property bequeathed. The interest created 
in favour of Manilal was to be treated as absolute 
and descendible to bis heirs in case he had a son 
or daughter’s son living at his death. It is to be 
noted that the bequest was to Manilal and not to 
Manilal and his eons or daughter’s sons. The 
property was to dopooud to Manilal'a eons or 
daughter’s sons as heir to Manilal and not as a 
legatee In case Manilal happened to have no 
male ifsuo of bis own or of his daughters he was 
to bo treated as having got only a life estate in 
the immoveable properties bequeathed and the 
estate was to go to Kalyanrai. The provision 
regarding the gift over in favour of Kalyanrai was 
also of the same nature. Plaintiff therefore 
succeeded to the immoveable properties and oash 
allowances on Kalyanrai's death without issue. 1 ' 

This case cannot be dealt with under 
the Hindu Wills Aob. As laid down by 
bheir Lordships of bha Privy Counoil in 
Sreemutty tSooYjeemoney Dossee v. Deno- 
bundoo Mullick (l) : 

“ In determining that construction, what we 
must look to, is tho intention of the testator. 
The Hindu law. no less than the Knglish law, 
points to tho intention as the element by which 
wo are to be guided in determining the effeofc of a 
testamentary disposition ; nor, so far as wo are 
aware, is there any difference between tho one 
law and tho other as to the materials from whioh 
the intention is to be collected. Primarily the 
words of the will are to be considered. They 
oonvey tho expression of the testator’s wishes ; 
but tho meaning to bo attaohed to them may 
bo affeofced by surrounding oiroumstanoos, and 
where this is tho case thoeo circumstances no 
doubt must be regarded. Amongst the circum¬ 
stances thus to be regarded, is tho law of 
the oouutry under whioh the will is made a^d its 
dispositions are to bo oarriod out. If that law 
has attaohed to particular words a particular 
moaning, or to a particular disposition a parti¬ 
cular efleot, it must be assumed that tbe testator, 
in the dispositions which ho has maJo, had regard 
to that meaning or to that efleot, unless the 
language of the will or tho surroundiug oiroum- 
atanoea displace that assumption.” 

It appears bo me bhab fabe intention oi 
the besbabor appears very olearly on bho 
face of bbe will itself. There is no neces¬ 
sity whatever in bbis case bo oonsider bho 
surrounding oiroumsbanoes. The inbenbion 
was bhab tbe properties mentioned in clause 
12 and the residue were bo go bo Manilal, 
and bo bis male issue or bis daughter’s 
sons. Then if Manilal died leaving bis 
widow and no sons or daughter’s sous, ib 
may be said bhab bbe besbabor Intended 
bhab Man Hal's widow should bake bho es- 
babe, although bhera is no direct gilt bo 
Manilal's wicio 7. Bub after bet death bbe 


(1) (18*7) 6 M. I. A. 626=4 W. R. 114 = 1 
flutter. 291*1 Bur. 683 (P. 0.). 


estate was bo go bo Kalyanrai or his male 
issue, and ib was on bhe failure of Kalyan- 
rei and bis maie issue, bhab bbe estate was 
bo go bo Hariprasad and his male issue. 

No dcubb bbe wording of clause 13 is defec¬ 
tive because the testator directs that in bhe 
absence of Knlyanrai, or bis male issue, 
after the death of Kalyanrai, bho estate 
should go bo Hariprasad and his made Issue. 
That as ife stands is unintelligible. We 
can only presume from bhe later words that 
bbe testator intended that Hariprasad 
should oniy bake on bbe failure of Kalyan¬ 
rai and bis male issue, because from bha 
words at the end ib olearly appears bhab 
bhe besbabor intended that the property 
should devolve on Kalyanrai and Hari¬ 
prasad and bheir male issue in accordance 
with bhe provisions mentioned. 

Now ib oannob be disputed bhab a gift bo 
A, and if he should die without leaving 
male issue, then over, is a good gift: see 
Chunilal Parvatishankar v. Bai Sam- 
rath (2). There ib was assumed bhab bhe 
gift over was good on bhe death of one of 
bho sons of bbe besbabor dying without hav¬ 
ing had male issue. The only question 
whioh was argued there was what was bhe 
poriod bo whioh bhe gift over referred. We 
may bake ib, therefore, that an absolute 
gift to Manilal with a provision bhab if he 
should die without male issue bhe estate 
shonld go over would have been good. That 
is in aooordanoe with bho provisions of 
S. 118 of bhe Indian Succession Aob, and 
there is no reason bo think bhab suoh a pro¬ 
vision would be contrary bo bhe provisions 
of Hindu law. What bhab section provides 
is bhab a bequest may be made bo any per¬ 
son with bhe condition suporadded bhab in 
case a specified uncertain event happened 
bhe thing bequeathed shall go bo another 
person, or that in oase a speoified uncertain 
even did nob happen bho thing bequeathed 
shall go over bo another person. Ordinarily 
speaking, once a gift has boon made to a 
parbioular person ib oannob be taken away. 
Bub for bho provision of S. 118 of bhe Indian 
Succession Aob suoh a gift, absolute on bhe 
face of ib, bub defeasible on the happening 
of an uncertain event, would have been 
construed as an absolute gift, and bhe con¬ 
dition that ib could be defeated would have 
been considered as void. Bub ib is impos-. 
sible bo carry bho exception whioh is] 

(2) (1914) 39 Bom. 399=28 1. 0. 646=16 Bom. 
L R. 866=26 M. -L. J. 647 (P. 0.) 
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allowed by S. 118 any further than the 
seolion provides for, and a condition 
oannot be attaoked to bha*gift over. Here 
the tesbabor intended that the gift or 
bequest to Manilal should be defeasible. 
If he died without male issue or daugh¬ 
ter’s sons, then there should be a gift 
over. But he abbaohed a condition to bhat 
gift over, and he attempted to restrict 
the inheritance of his estate in a manner 
contrary to the principles of Hindu law. 
He intended that the estate should go 
to Kalyanrai and his male heirs, and on 
the exbinotion of Kalyanrai's line in the 
male line of descent then again it was to 
go over bo Haripras&d and his male issue, 
and on the extinction of bhat line then it 
was to go to oharity. 

It oan be admitted that a Hindu may 
oreate a life-estate or successive life estates. 
But a series of absolute estates defeasible 
in suooession on the happening of an un¬ 
certain event cannot be considered as a 
suooession of life*estates. It oan only be 
considered as an attempt to oreate a state 
of inheritance which is not recognised by 
Hindu law. The appellant has relied on the 
oase I have referred to, viz. t Sreematty 
Soorjesmoney Dosses v. Denobundoo Mul- 
liok (1). But the only point in that oase 
which was argued before the Privy Council 
was whether the accumulations of the in- 
oome on the share of a son who died with¬ 
out issue should go with the corpus to the 
surviving brothers, «r whether it should go 
to the heirs of the deoeased son, It was 
contended that the share of a son dying 
without issue and devolving on his surviv¬ 
ing brothers, again went over with the 
shares of any of those brothers dying 
thereafter without male issue. But that 
does not appear to have been what the 
testator provided for in his will. He only 
provided bhat in the event of any of his 
sons dying without a son, or a son’s son, 
there was a gift over to suoh of his sons, or 
son s sons, as should then be alive. Stop¬ 
ping there, it would be obvious that the 
suivivors taking a share of the deoeased 
son's share took that share absolutely, and 
would not be obliged to hold their share of 
that share together with their original 
share, so bhat if any one of them died 
thereafter without issue not only his origi¬ 
nal share but also a portion of the share of 
the deoeased son whioh had devolved upon 
him would go again to the survivors. 

1921 B—84 


In these oases whioh relate to the con¬ 
struction of a will, the only assistance the 
Court oan derive from daoided oases is the 
ascertainment of the principles whioh have 
been laid down in those oases, since with 
regard to the construction of a particular 
document before the Court, it must almost 
inevitably be the case that the respective 
documents oonstrued in those oases were 
of a different oharaoter to the one presently 
in dispute. But considerable assistance 
oan be derived from the decision of the 
Privy Council in Puma Shashi Bhatta - 
charji v. Kalidhan Rat Chowdhuri (3). In 
that oase two brothers subjeot to the 
Dayabbaga School of Hindu law exeouted a 
dooument whereby they purported to pro¬ 
vide for the permanent devolution of kfaeir 
respective properties in the direct male 
line, including adopted sons, with the condi¬ 
tion that in oase of failure of lineal male 
heirs in one branoh the properties belong¬ 
ing to that branoh should go to the other, 
subject to the same rule, and only in the 
absenoe of male descendants in the direot 
line in either branoh were the properties bo 
go bo female heirs and their descendants. 
One of the brothers died leaving a son who 
died thereafter without leaving any issue. 
The plaintiffs in the suit olaimed as next re¬ 
versioners to that son. The question before 
the Court was held to be a question 
whether the gift over was good in its crea¬ 
tion and not whether it was good in the 
event whioh happened. Their Lordships 
say at p. 6l9 : 

“ Throughout the instrument there is no indi¬ 
cation of an intention to make a gift to any 
person; whilst paragraph 4 olearly shows that the 
4 sons and grandsons’ who took the properties left 
by the executants acquired then as 4 full owners.’ 
There was no restriction on their powers to deal 
with suoh properties 4 in any way they wished.’ 
But, although they aoquired the estate as absolute 
owners, it was not to descend in the legal channel 
according to the prescriptions of Hindu law, but 
in aooordanoe with the rules framed by the exe¬ 
cutants with the avowed object stated in the 
preamble. It was only on the indefinite failure 
of male issue in both branohes that the female 
heirs or their descendants were to reoeive the 
shares prescribed for them in the Shastras. This 
is the general polioy of the instrument. It was 
olearly intended to vary the .rule of Hindu law, 
and to control the devolution of the properties 
until the indefinite failure at some remote period 
of the male line of both brothers. That suoh an 
attempt to alter the mode of succession prescribed 
by law is illegal is enunciated in the dearest 


(3) (1911) 38 Oal. 603*=11 I. 0. 412=21 M. h 
J. 1119 IP. C.) 
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tbrma in the judgment of thia Board in the 
Tagort oa-te (4)." 

Stopping there, ib seems bo be very dear 
from the terms of the document that we 
have to oonsbrue, that the testator intended 
to control the devolution of the property 
until the indefinite failure at so na remote 
period of the male lines of Kalyanrai and 
Hariprasad. Their Lordships o;abinue : 

“The learned Judges of the High Honrfc had 
present in their minds the difficulty of reconcil¬ 
ing the acquisition by e*ioh iudividu il m^l'' dr«- 
oendant of fall rights of ownership in the 
propertv that descended to him with ^he restraint 
imposed on its devolution. And, therefore, to 
give effect ao fat aa poiaible to the intention of 
the executant! they considered that the absolute 
estate Auancfo aoquirod ‘was defe\iible in the 
event of his death without male isme" if the 
attempt to interfere with the course of dosoont 
according to law if to ba regarded as a condition 
of defoaaanoo, it was applicable not merely to the 
oase Qf Ananda, but to the oase of every male 
defendant who happened to leave no male issue; 
and Ita application might have been postponed for 
an indefinite poriod. Their Lordships arc not 
aware of anv authority to warrant such a provi¬ 
sion. Nor is there any for the contention that 
under the instrument in question there was a 
deviae in favour of Ananda with a gift over to 
Naba Kiahc?e, the uncle- Aa the Subordinate 
Judge very properly observe! in hia judgment 
‘The question ia not whother the gift over was 
good in flhe event which happened afterwards bub 
whether it vra8 good in ita oroation.' It is clear 
from the dooumant that if there was any idea at 
all in the mind of Krishna Kiahora of a gift over 
ic favour of Naba or hie male desoendaB^s, it was 
dependent on the contingency of the indefinite 
failure of mMe isiuo in his own line. At the time 
the do came was executed there is no reason to 

Bupposa tha‘: :ie contemplate 1 that hia son would 
die without issue, or that Naba would eurvlvo 
him. And therefore if it were aHsumad that a 
gift over wiva intonded, it would be wholly invalid 
in view of the dear rule of law laid down in tho 
G(i'\Andrc,m h'.in Tagnrt v JutUnirao Mohun 
Tag&rt (4). Their Lordshipa, howaver, have no 
doubt that the aolc intention of the executant* 
in thii document, as they expressly avowed in the 
preamble, wai to alter the rnlo of sucooBBion in 
their family which they had no power to do." 

Tho result waa hbatj hho plaintiffs as bho 
next reversioners of Anaoda were hold 
enbibled bo sucoeed to the property whioh 
devolved upon him from his father Krishna 
Ki-hore. 


It seems bo me, therefore, that although 
the testator might have defeated the 
absolute estate which ho gavo to Manllal 
by a gift over to Kalyanrai, ho esuld not 


endeavour to restrict the devolution of the 
estate in a manner unknown to Hindu law 
by direobing that Kalvanrai was not to take 
an absolute estate, but what would ba, in 
the language of the English law of real 
property, “ an estate in tail male.” The 
estates which were Intended to be created 
by the testator in this case by bis will 
were a succession of estates in tail male. 
The result must bo that the gift over fails 
absolutely, and it cannot be considered 
that that portion of ib whioh is bad can be 
removed so as to make it an absolute gift 
to Kalyanrai. The quesoicn is whebher the 
gift in ibs oration is good or bad. There 
can be no doubt in nay opinion that it is 
bad. Then the result must be that the 
original boquesb to Manital is not affeoted 
by it. So that ha took an absolute estate 
and oo his deabh ib would go to the 2nd 
defendant as his haiross. Wo think, there¬ 
fore, that the appeal must be allowed and 
tho plaintiff’s suit dismissed, as the 2nd 
defendant i.i enblblad to the propertv 
bequeathed to her father Manilal by clauses 
12 and 13 of the will. Tho oross-objeobions 
which do nob arise are dismissed. The 
Receiver should haod over the property to 
defendant No. 2 *Uer passing his accounts. 
As «iie diffijulties requiring a decision by 
the Oouib arose from the aob of the testator 
the ordinary rule as to costs prevails. 
Costs if the suit throughout, including the 
ooshs of the cross-objections, to be paid out 
of the residue. 


Appeal allowed. 


t 
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Maclf.od, C. J. and Fawcett, J. 

Manilal Jugal las and othtrt — Appel¬ 
lants 



Banubai Framji Oommisariat and others 

—-Respondents. 

O. 0. 3. Appeal No. 57 of 1919, deoided 

on 90bh December 1920, 

sfOitrtl P. C. % S. 110— Easement— Valu* lea 
thin Pi. 10,003 —Property af{*cte& tnor4 than 
fls 10.003 in v*\us —No ricjkl of appeal to Prity 
Council tuintt. 

In tho oi?o of an easement, the value ot whioh 
falls much,below Ra. 10,000, there ia no r»Rht ot 
appeal although it afleots property worth over 

Rb. 18.300. CP. 267, C. 1 ] 


fii ( 18 T 8 ) 11 . a. Sup. Vol. 47—9 B. L. n. 877 Goltman —for Appellants. 
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Made ad, C. J.—Tha question ti\ this 
application is whether the respondents, 
who lost on the appeal ao bnis Court, are 
entitled bo a oerbifio&fca trkat this is a fib 
case to giant leave to appeal to toe Privy 
Counoil. Th«a subjeob* matter ot the suit 
was a claim to an casement o5 light and 
air through two small windows in the 

c 

respondent's oook-roam. Admittedly, if an 
attempt were made to value the easement, 
it would not amount bo Rs. 181,000. But ib 
was argued on the previous hearing before 
us that, although tha value of bhe easement 
may perhaps be less than Ra. 10,000, tho 
suit involves a olaim or question bo or res¬ 
pecting property of bhe value of over 
Rs. 10,000. Therefore, we directed further 
affidavits to be filed fco regard to the valua¬ 
tion of the premises in whioh the windows 
ware situated. At that time the case of 
De Silva v. De Si'sva (1) was noil oibaG to 
us. In that oase thore was an application 
for leave to appeal te the Privy Council 
on the ground that although .'the pi.; in¬ 
biff did not elaioa to be entitled to pro¬ 
perty of over Rs. 10,000 yob he claimed bo 
be entitled to a third share oi tibo property 
whioh was over Rs. 10,000. That argu¬ 
ment was rejeoted by Sir Lawreneo Jenk.as, 
and the learned Chief Justice said : 

If wo were fco give effeefc fco the ‘contentions 
urged before us it wrjuld follow ibat if iko sole 
BUbjeot-matter in dispute were an oasomen'o of 
trifling value, but affecting property worth 
Rs. 10,000 or upwards then » right to appeal to 
His Majesty in Oounoil under the Civil Fiooedure 
Code would exjsfc." 

It may be that this expression of opinion 
on that oeoasion is obiter , but it certainly 
agrees with the opinion I formed on the 
last oeoasion when this matter was before 
us, and we are prepared to bold that in the 
oase of an easement of trifling value there 
is no right o! appeal although ib affects 
property worth over Rs. 10,000. Then the 
question is what is the value of bhe ease¬ 
ment for bhe purposes of an appeai to the 
Privy Oounoil. IJere admittedly the ease¬ 
ment, if it were valued, would fall muoh 
below the sum of Rs. 10,000. But 
on the other question the respondents 
must fail beeause they have not satis¬ 
fied us that the property in respeet of 
whioh the easement is olaimed is over 
Rs. 10,000., They have filed an affidavit 
by their Architect Mr. Bhedwar who has 
taken estimates of the oost of the whole of 


(1) (1901) 6 Bom. L. B. 408. 


the range of tho out-houses i» which the 
kitchen is situated at present prices. Apart 
from fcho question whet nor the present day 
rate would he a proper measure for osbi- 
maiiog iiha v*iuo oi aho building, it seems 
to ui that is is nob open to the respondents 
to value the whole of bhe rao&e of the out¬ 
houses. Again, bhe value of the property 
cannot be for the purposes of this 
tion the sum which it would oast 
a totally now raugfe of out-houses, 
bedly those out-houses are of considerable 
ag?, and, t«ken as they stand, they certainly 
would not, bo worth Rs. 10,000. But if 
wg consider the kifcohen only in which the 
windows are situated, then admittedly the 
value would fail below Rs. 19,000. The 
result musii be that an both these greands 
the application fails and must be rejected 
with costs. 

Application rejected . 


applica¬ 
te ereot 
Admib- 
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B baton, A. O. J. and Marten, J. 

Narandas Baghunabbdas and ethers— 
Defendants-Appellants. 

v. 

Shantilal Bholabhai and others —Defend¬ 
ants-R3Bpon dents. 

Original Civil Jurisdiobiou Appeal No. 
61 of 1919, deoided on 19th March 193JJ, 
from the Order of Maolead, O. J. 

Letters Patent (Bombay), cl. 16—PlaiMff 
allowed to withdraw suit with liberty to filejreah 
suit—Judgment dealing with ail points raised >9 
case—Ordir is "Judgment”, within cl. \5~Civil 
P. C.y O. 6, R. 17. 


The Judge on tha Original Bide oi tha High 
Count delivered a full judgment, dealing with all 
tee points raised im fcho case, and he an me ip the 
oonelaston that on the oaf* as then presfutedl 
by the plaintiffs, tha plaintiffs must fail. JSnfc 
the aotual result whioh the learned Judge arrived 
at was to give the plaintiffs liberty to withdraw 
their pioseat suit with permission to take such 
lurthec action as they might be advised to take 
and he made no ojder as to costa. 

Held that the order was a judgment wifcbm 
ol. 46 . 8 Beng. Xi. R. 433 Disouwed. 

[P. 268, Os. 1 & 2.] 

Qhamalla and Taraporiipalla —for Ap¬ 
pellants. 

Kanga and Desai —for Respondents. 

Heaton, Ag. G. J.—The only point we 
ara concerned with at the moment is 
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whether this appeal lies. For the purpose 
of disoussing that poiot, one must mak9 
one or two assumptions. There was a suit 
in the High Court), whioh oame before the 
Chief Justloe and was disposed of by him ; 
but although he had heard the evidenoa 
und had written a considered judgment as 
So a number of points that arose in the 
ease, he did not decide the case on the 
merits, Ho said :—“ My best oourse is to 
allow the plaintiffs leave to withdraw their 
suit with liberty to take such action here¬ 
after as they may be advised against the 
defendants”, and afterwards he added: "I 
think both parties have been in the wrong 
and so I make no order as to costs”. 
Thereafter a formal order was drawn 
up, whioh said : “This Court doth order 
that the plaintiff firm be and they are at 
liberty to withdraw this suit and take 
such action hereafter as they may be ad¬ 
vised.” 

The assumption I am making is that 
this was an order made under olause 2 of 
Rule 1 of Order XXIII, Civil Procedure 

Code. 

It was suggested that the order made 
was not an order of that kind at all, but 
something altogether different. That may 
or may not be so. At present I say noth¬ 
ing whatever on that point. I assume that 
the order is an order under Rule 1 of Order 
XXIII, and then the question is whether 
an appeal lias against that order. If the 
case had been tried in bho mofussll, I think 
it would be held that no appeal lay, and 
therefore we have to return bo olause 15 
of the Letters Patent or Charter and see 
whether this pronouncement of the Judge 
is a judgment within the meaning of the 
words of that olause. It seems to me that 
it is a judgment. 

We have been referred by both sides, 
both by the appellant and the respondent, 
bo a former Chief Justice’s judgment in 
Miya Mahomed v. Zorabi (l), and that 
judgment sets out in a very useful form 
certain previous decisions, whioh no doubt 
have regulated for many years the view 
whioh has been taken by this High Court of 
the meaning of the words “ judgment " 
under ol. 16. The speoial words whioh 
have been relied on appear in a judgment 
of the Calcutta High Court of 1872 in the 


oase of Justices of the Peace for Calcutta v. 
Oriental Gas Company (2). There the 
Chief Justioe said : 

“Wa think that ‘judgment' in olause 11 means 
a decision whioh afiaots the merits oi the 
question between the parties by determining 
some right or liability. It may be either final, 
or preliminary or interlocutory, the difietenoe bet¬ 
ween them being that a final judgment deter¬ 
mines the whole oauae or suit, and a preliminary 
or interlooutory judgment determines only a 
part ol It, leaving other matters to be determi¬ 
ned." 

Now that quotation, I have been told in 
argument, is a definition of the word ‘judg¬ 
ment.’ I very respectfully venture to say 
that it is nothing of the kind, but that it 
is only a description of what a judgment Is 
—a very admirable description too—but it 
is a description written more particularly 
with reference to the speoial facts of the 
oase in whioh it was delivered. It is Dot a 
definition and it does not completely 
desoribe a judgment for all purposes and in 
all oases. 

In this oase we have a pronouncement! 
of the Judge, whioh puts an end to thd 
suit; and, moreover, it puts an end to a 
suit in which evidence had been reoorded 
and arguments heard and it seems bo me, 
therefore, that it possesses what I conceive 
to be one of the most important and funda¬ 
mental characteristics of a judgment. And 
it seems to me thab howsoever you look 
at it, whether >ou regard it from the point 
of view of its importance or oi its effect on 
the parties, from both those points of view 
also it possesses the oharaoteristioe of a 
judgment. 1 unhesitatingly say that it is 
a judgment. 

There was one point whioh was raised 
in the argument, and I think it is a point 
of interest. It was suggested that where a 
plaintiff files a suit and before any nolioe 
is served on the defendant, the plaintiff 
applies to withdraw the suit with leave to 
file another, and the Court grants that 
leave, the Court’s older would not be • 
"judgment” within olause 15 of the Letters 
Patent. Whether it would or would not, I 
do not propose at the present moment to 
say. It seems to me that even assuming 
that that would not be a judgment it does 
not follow that all orders allowing with- 
drawal with leave are not judgments. When 

12) (1678) 8 B. L.B, W. R, *64. 


(1) (1909) 11 Bom. L. R. 241=2 I. 0. 167. 
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you have fjha Courb poroiibbing withdrawal 
oi the suit ab blia stags whioh this suit had 
raaohed; whan avidanoa had bean recorded; 
whan both parties had bean haard ; whan 
both parties had had an opportunity of say¬ 
ing what they had bo say on this question of 
granting leave, then you have a very diffe¬ 
rent state of affairs. I say both parties had 
an opportunity of saying what they had to 
say, beoausa even if the suggestion of with¬ 
drawal came from the Benoh, and if it 
came at the time the judgment was deliver¬ 
ed, yet the parties or their representatives 
were present, and oould there and than 
have said anything they liked in iavour of 
or against the suggestion of the Ju ige. 

So the possible difficulty (if it is a diffi- 
oulty) whioh arises from the hypothetical 
case suggested, is not to my mind a serious 
obstacle, and I still remain just as firmly of 
opinion as before that the pronouncement 
of the Court, with whioh we have to deal, 
is a judgment within the meaning of olause 
15, and I think the preliminary objection 
taken to the appeal is of no validity. 

Marten, J.; At the trial of this suit 
some eight issues were raised, the trial 
lasted some three or four days, and judg 
menl was reserved. On the case b*ing 
called on for judgment, the learned trial 
Judge delivered a full judgment, dealing 
with all the points raised in the case, 
and he oame to the oonolusion that on the 

case as then presented by the plaintiffs, 

the plaintiffs must fail. He held in effect 
that the plaintiffs had not tendered goods 
of the oontraot quality and that there¬ 
fore they oould not sue for damages for 
breaoh of oontraot by the defendant 
to accept those goods. But he thought on 
the facts that the defendant had never 
determined the oontraot, and that con¬ 
sequently the oontraot was still open, 
and, therefore, the plaintiffs oould still 
tender, or might still be able to tender, 
goods of the oontraot quality, or that alter¬ 
natively the plaintiffs oonld base their oase 
on the principle of Braithwaite v. Fortiori 
Hardwood Company (3). Then the actual 
result whioh the learned Judge arrived at 
was to give the plaintiffs liberty to with¬ 
draw their present suit and he made no 
order as to costs. 



(8) (1905) 2 K, B. 549^74 L J K B 688—i 
Qom. Oaa. 189=10 Asp. M. 0. 52 88-1 


The result so far as the defendant was 
ooQo&rnad, was that there was an entirely 
abortive suit of whioh he had to bear his 
own oosbs. Against that deoision, the 
appeal is brought, and it is objeoted that it 
is not an appealable order. That, I think, 
depends on what meaning is to be givon to 

the word “ judgment ” in olause 15 of the 
Letters Patent. 


wmuu nave mouerao guided 
these Courts in considering what is a 
judgment have adopted as a working 
te^b words to the following effect, viz., 
Where a pronouncement of the Judge 
affects the merits of the question between 
the partias by determining some right or 
liability" (see the oases of The Justices of 
the Peaoe for Calcutta v. The Oriental Gas 
Company (2) and Miya Mahomed v. Zorabi) 
U;. I respectfully and entirely eonour 
with what my Lord the Chief Justioe has 
said that whatever forms of words are 
used, one must oonsidor the partioular oase 
in which they were first used. The above 
words were in fact first used in a oase 
where the learned Judge had nob gob in 
contemplation the olass of oase we have to 
deal with here. But even if I apply those 
vory words, it seems to mo that this order 
of the trial Judge giving liberby bo with¬ 
draw and to institute a fresh suit did 
affaob the meats of the question between 
the parties by determining some right or 
habffity. One result was this: The 
plaintiff was given liberty to do that 
whioh at that moment he oould not 
o, viz., to institute a fresh suit in res- 
puot of the subjeot-matber of the aotion, 
ana thereby to give the Court jurisdiotion 
or power to hear the new suit whioh 
otherwise it would nob be able to do. 
Unless that leave had been given, the suit 
would either have been withdrawn without 

ntr*' ° h ° aSe no tresh sni * °°<»ld be 

rnl« i U (qi' haV ngragard 10 XXIII, 

' ° r !? S ? u woula ' h “va been dis- 

“ons I'/* .Tio 9 equally under Mo¬ 

tions 11 ana 12 no fresh suit oould have 

been instituted. 

* b9born0 ‘a mind, boo, that in 

waVfi S0 » ^ Wh ° h tba abovs w °rking test 
was first adopted, bhe point was whether 

12 of d th a 8 r V1 ^ E lQ o 9 60 Sue undar olaus0 

si d ! 1 \ Latbers Pa ‘ en * ™ appealable : 
see De Souza v. Coles (4) and Eadiee 

Ismail Eadiee Eubbee b v. Eadiee Mahomed 
(1) (1868) 8 Mad. H.,0. 884. 
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Hadjee Joosub (5). It was held that it was 
appetiiabJe, because in gav: ‘rbo court a 
jurisdicbioo ag-iusb bbu deL .idan» whioh 
\'i obnerwise would nob poi.- -s. It seems 
to me tibab bhero is some ai.Uogy between 
ohi-.s Oi case aocl tilio one baafe we 
have got now to dual with. 1 have endea¬ 
voured to look a'o this ease a- a mabtor cf 
pr.noipie, and nob feo be prc-judiood by the 
labe sbago whieb this suib bc/J reached, &nd 
by the faoi that, prima fdaie, Iho order 
was au unusual ouq to make a<i fchab :bago. 
Accordingly I have endeavoured bo feast the 
ease from bha same pomb of view &«3 if a 
summons bad been Bakau out before bha 
ferial for leave ro withdraw the suit on 
oerbain berms. In bbe result I nm of opi¬ 
nion bhafe fehe deoislon whioa febo learned 
Judge oame to here, was a judgment bet¬ 
ween fehe parlies wifehia ine meaning of 
clause 15 of Ihe Bobbers Patjal ; nuh bhab 
accordingly ib is appealable. 

That, in my opinion, is sutlialenb io dis¬ 
pose of this preliminary print), bub there 
was a fuifehor poinb lakon by Mr. Ghas- 
walla, which 1 think I ©ugaj oo monfaton. 
He contended on the autn irifey of Kali 
Prasanna Sil v. Panehanan Nandi \l>) iihufe 
in Order XXIII, rule 1, you must) read sub- 
seobions (a) and (b) of sub-iule 2 ivogobher, 
and bbaa in ebeob fehe “ ©bher sufticionl 
ground " in sub-seofeloa (f) D.iuufe bo ejusdem 
generis wilh “ some formal oefeob ” in sub- 
seobion (a). He then went on feo say thao 
whab bbe learned Judge did here was in 
fact bo give leave bo fehe plainfeitl bo bake 
new steps atlor fehe dale of Iho judgment, 
i>»*., Io tender new goods, and enafe could 
not possibly be ejusdem Qeneris with any 
M formal defeofe " any more Iban in one of 
Ihe oases oiled ll was permissible bo allow 
Ihe plaintiff to withdraw his suit in order 
to enable him feo get more evidence: see 
Bai Kaskibai v. Shidapa Annapa (7j. Bud 
1 am nob prepared feo accept that argument) 
on the true construction oi Order XXiiL I 
am very reluctant, speaking for myself, feo 
fetter what) appears to me fee be Iho plain 
words ol Iho Aoa, and although it may be 
»hab one has feo read sub-sections U) &ud 
(6) bogofehar I am as at present advisoo, by 
no means satished that Ihe ejnsdevi gowns 
rule applies. _ _ 

(6) (1874) 13 B. L, R. 91=21 W. K. 303. 

(b) (UU7) ad cal. 387—2Q 0. NY. N. 1C00«33 
l. G. 670=23 G. L. J. 460. 

(7) UUlBj 37 Bom. 032=21 1. G. 23=15 Bom. 
L. B. 823. 


One of febo other oases oiled feo us is a 
decision of Sir Basil Soobb in Mahipati v. 
Naihu 18), hue ib really deals, I fehmk, 
Tvibh thu merits of the appeal, or what will 
be fehe merits of fehe appeal, viz.y whether, 

If an oppsai lies, it was proper for the 
Judge feo give the liberby he did. I have 
not y*iQ heard feho appeal on ibs merits, and 
therefore I say nothing on this deoision 
of Sir Baaii Soobb. Ib was a case where 
tnere i was undoubtedly jurisdiction, be¬ 
cause it’was a ouse »on revision from the 
mocussii. ’She only materiality of it an 
the proseni* application io this : bhafe in the 
medussil the appellate Court has power feo 
deal wibh orders oi this nature in revision, 
whereas it is contended that similar orders 
made oy Judges on fehe Original Side 
are nob oapabU of revision by bbo appellate 
Court. 


I respuefefully agree with Ihe Chief 
JusBieedn thinking that this preliminary 
objection fails. 


(8) (1903) 33 Bom. 722=4 
L. k. 1103. 


I. O. 252 
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Hacleud, O. J., and Fawcbxt, J. 

Girtv kJiappfl Channappa Som&ogar — 
Plain tnil-zippellaatt 

v. 

Konahava San Ycllappa Hosmani and 

others — Deiondanfes- Respondents. 

Fust Appeal No. 98 of 1919, deoided on 
1st September 1920, from Ihe decision of 
oho 1st Cl. bub-J„ Dharwar, in Suit 
No. 103 of 1918. 

★ (a) Hindu Law—Sucetssion—Murderer is <»• 
citified from »?siaiei o] murcterfld perrsn. 

The rule of public polioy \fhioh exoludw a 
inurtiarcc Uom wliu auiato •! th* murdatad petoon 
is uppuotiolu to lliudua ftiao. 'Ih# exoluoton ax- 
teuda both to tho Wgal and bfinefloial estate. ‘i7 
Mad. 69L Diaseutert hom. 

[P. 276. Col. 1. P. 276, Col. 1.] 

* (b) Hindu Low— Succession —Baadfcui— Bom- 
bay Sciiioi—Mam excludes Jcmale iattif 

near dr. 

A male baudhu ia entitled io profeienoa over a 
tomalu baudhn, even though the latter it nearer 
m degree, 26 Bom. 710 Dial. [P. 276, Col. 1»J 

Bangtiekar and II. A, JahaQirdar —tot 
Appellant. 

Dhurandhar and H. B. Giiwwwfa— 
Respondents Nos. 1 and 2. 
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Macleod C. J. —This is a suit for Pos¬ 
session of property whioh belonged to one 
Riimanna deceased. He left) aa adopted 
son Parappa and a widow Ghanbasava. 
Parappa died a month after Ramanna 
and thereafter Ghanbi-a^& hecsvne entitled 
to the suit property as her son’s 
heiress. Ramanna’s nephew Hanmappa 
o’.aimed to be his adopted son, bnl 
the Court decided against him, whereupon 
he murdered Chanbasava, He was oon- 
viobe^ and sentenced to bransnort-ytion for 
life. The plaintiff is Ih3 son of RamannVs 
sister Basava, while the defendants are 
the daughters of Ramanna’s brother Vada- 
feappa. On the death of Chanbasava, 
Hanmapoa was admittedly the nearest heir. 
Unless the faob that he murdered Chanba- 
sava in some way affaots his rights to 
inherit, the plaintiff’s suit must fail. 

But If he is disqualified, the question 
arises, whether he should be treated as non¬ 
existent, or whether he should be treated 
as a person deceased who formed the shook 
for afresh line of descent. If-the latter, 
a^aio the plaintiff fails. If the former, 
another question arises whether the plain¬ 
tiff as father’s sister’s son oan olaim prefer¬ 
ence to the father’s brother’s daughters or 

ia only entitled to equal treatment with 
them. 

The learned trial Judge held, on the 
authority of VedannyctgcL M?j,d(ilio.r v. 
VedammaX (1), that the legal estate Tested 
in Hanmappa, but he was prevented from 
enjoying it on account of the disqualifica¬ 
tion brought about by his murdering Chan- 
basava, and consequently he became *a 
trustee for the reversioners under S. 94 of 
the Indian Trusts Act. 

As -between the parties to the suit ha 
held that as they were bhandhus of an 
equal degree they were entitled to succeed 
equally under the general rule of Hindu 
law that a plurality of heirs of the same 
degree share the inheritance equally. 

Now the research of the learned Judge 
was unable to find any text of Hindu law 
directly bearing on the question whether 
a murderer oan succeed as heir of the person 
ha has murdered. But on the analogy of 
the texts which prescribe the restoration 

(1) (1904) 27 Mad. 191. 


of property a^ one of the punishments of 
robbery aoaomuanied by murder, and the 
reversal of all dealings brought about by 
force or deceit, be considered that it might 
be deduced that the Shasbras direoted that 
the murderer's succession to the estate of 
the person he murdered should be prevent¬ 
ed from becoming effective. Now analo¬ 
gies are often dangerous, while the distinc¬ 
tion between bho legal and beneficial 
estate whioh was the ground for the deci¬ 
sion in Vedana^aga Mudaliar v. Vedammal 
(1) appears to me. with all due respect, too 
artificial to provide a satisfactory solution 
of the question. I agree with my learned 
brother, who will deal exhaustively with 
the Hindu la v, that there is no direct pro¬ 
vision bearing on the point we have to 
deoida, and we must, therefore, be guided 
by the principles of equity, justice and 
good conscience. The question is one 
whioh oaunot demand much elaboration, 
either it is right or it Is wrong that a mur¬ 
derer should benefit by the crime he has 
oommittod, and there can be no doubt that 
on the abovo principles it must bo wrong, 
so we are entitled to come to our own 
conclusions, though it may be useful to 
consider any relevant decisions by the 
Courts of other countries. 


In England it has been held that a mur¬ 
derer oanot take any benefit under the 
will of a person he has murdered: Eall t in 
re Ho.ll v. Knight (2) Whether he can 
benefit under the Statute of Distributions if 
the murdered person dies intestate has not 
been decided. In Crippen, in the goods of 
(3) the murderer left a will appointing a 
Miss La No-ve as his executrix. She 
applied for letters of administration to the 
estate of the murdered wife, but the Court 
decided against her. But that still left 
open the question whether as Crippen’s 
exeoubrix she oould olaim a share in the 
estate. In the United Sfcates of Ameriaa it 
has been held that no interference with the 
provisions of the Statute of Distributions 
would be allowed, but eminent authorities 
have doubled the reasoning on whioh those 
decisions were based though it seems to 
have bean approved of by Jayoe, J. in In re 
Houghton (4) where, however, the decision 


■ao U. 4. JT. 


JJ. x. D«7 = 


r. 1 ___ 

58 B. J. 30=30 T. Tj . R. 1. 

< 3 > JJ 9 J 1) P - 109=80 Tj. J. P. 47=104 L. T 
224=55 B J 273=*27 T. Tj R. 258. 

(4) ( 1915) 2 Gh. 178=^84 U. J. Ch. 72&=H3 t. 
T. 422=59 S. J. 662*81 T. L. B. 427. U 
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was reallv based on the finding that the 
murderer was insane. Ib seems feo me 
clear thab if ib is contrary io public policy 
tbab the murderer oannob benefit under the 
will of his victim ib is equally opposed bo 
nublio polioy thab he oan suooeed to a share 
in the estate as heir merely bcoause the 
viobim has died intestate. 

In my opinion there is an absolute dis¬ 
qualification. Then the question arises 
whether the plaintiff is the nearest heir or 
whether be takes equally with his female 
oousins. 

In Balkrishna v. Ramkrishna (5), fol¬ 
lowing Raja Venkata N irasimha v. Rajah 
Surenani Venkata Purushothama (6), we 
decided thab under the Mitakshara all male 
bandhus are to be preferred to female 
bandhus whatever their degree of propin¬ 
quity at that time. We vcore nob referred to 
the doolsion of Jenkins, C. J. in Saguna v. 
Sadashiv (7) where he held that the 
father’s sister was a nearer heir bo the 
mother’s brother on the ground that in the 
oase of bandhus the father’s line should be 
preferred to the mother’s line. The learn¬ 
ed Chief Justice referred to the rule pro¬ 
pounded in Narasimma v. Mangammal (8) 
without disapproving of it, and I doubt 
whether he intended to decide that all fe¬ 
male bandhus on the father’s side were to 
be exhausted before »the male bandhus on 
his mother’s side could oome in. Here the 
parbiee are all in the same line of Hanman- 
na, father of Ramanna, and following our 
deoislon in the oase above referred bo I 
think the plaintiff is entitled to succeed to 
the whole estate of Parappa, and nob to a 
third only equally with the defendants. 

I think the appeal must be allowed and 
the plaintiff s claim decreed. But in the 
peouliar oiroumstanoes of the oase I think 
the costs of all parties should coma out of 
the estate. 

Fawcett, J.— The main question raised 
In this appeal is whether a party bo a mur¬ 
der is disqualified from inheriting the estate 
of the person murdered. The question arises 
in the following way. The suit property 
originally belonged to one Ramanna, who, 

(6) (1920) 22 Pom. L. R. 1442=59 V. 0. 771. 

(6) (1908) 81 Mad. 821=18 M. L. J. 409. 

(7) (1902) 26 Bom. 710=4 Bom. L. B. 527. 

(8) (1890) 13 Mad. 10. 


during bis life-time, adopted the plaintiffs, 
brother Parappa. Parappa died a month 
after Ramanna and was succeeded by 
Ramanna's widow, Chanbasava. Ramanna 
bad a brother Vadakappa who had a son 
Hanmappa. The latter alleged that he 
was the adopted son of Ramanna, but the 
Court decided against this allegation; and 
within two days of that decision Hanmappa 
murdered the widow Chanbasava. He was 
oonvlobed of murder and sentenced to 
transportation for life, whioh sentenoe he 
is undergoing. The suit lands are in the 
possession of Hanmappa’s two sisters, 
Kenohava and Gangava (defendants 1 and 
2) and Gangava’s husband, Ningappa 
(defendant 3). Plaintiff is the son of 
Ramanna’s sister Basava. He olaims to 
suooeed to the properties as a bandhu in 
preference to defendants 1 and 2. This 
raises the further question whether, sup¬ 
posing Hanmappa is disqualified from in¬ 
heriting, the plaintiff as a father’s aister's 
son is a nearer reversioner than the defen¬ 
dants 1 and 2, who are father’s brother’s 
daughters. The First Class Subordinate 
Judge, who tried the suit, has held that, 
though the legal estate vested in Han¬ 
mappa upon the death ot Chanbasava, yet 
his wrongful act in murdering her disquali¬ 
fies him from inheriting the estate in suit: 
that, though the legal estate vested in 
Hanmappa, be is merely a trustee for the 
next reversioners and cannot therefore be 
a fresh ebook of descent to transmit the 
estate in suit to his own heirs as if he 
succeeded to it without auy such disquali¬ 
fication. On the second quostlon that 
arises ho holds that the plaintiff on the 
one hand and defendants 1 and 2 on the 
other are bandhus of an equal degree and 
that the former is not a preferential heir to 
the latter. He accordingly decided that 
the^e three were entitled to suooeed equally 
to the estate in suit, and passed a decree 
in plaintiff’s favour for recovery by parti¬ 
tion of one-third of the properties in suit, 
with a corresponding proportion of mesne 
profits for 1916-17 and future profits under 
Order XX, rule 12, of the Civil Procedure 
Code. The costs of all parties were direc¬ 
ted to oome from the estate. 


I first deal with the question whether 
Hanmappa is disqualified from inheritance 
by reason of his having murdered Chanba¬ 
sava. Iu support of this view there is a 
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ruling in Vedanayaga Mudaliar v. Ved ani¬ 
mal (1) which has been followed by the 
learned Subordinate Judge. The judgment 

in that case at page 599 refers ho Shah 
Khanan v. Kalhandhar Khan (9) where 
the Chief Court of the Punjab held tfc$t a 
Mahomedan, who has murdered his half- 
brother, oould not be allowed ho olaim the 
deceased’s property as his heir. This oase, 
however, can be of little, if any, assistance, 
for under Mahomedan law no person, who 
has caused the death of another, whether 

c 

intentionally or by negligence or misadven¬ 
ture, can inherit from that other. (Wilson’s 
Digest of Anglo-Mahomedan Law 3rd 
Edition, Artiole 267, page 295). No 
other reported ruling on the point has 
been oltod. In Qangu v. Chandrahha - 
gabai (10) the question arose, but was 
not deoided. The Madras decision already 
mentioned is, therefore, the only Indian 
authority whioh appears to be forthcoming. 
In that case the judgment of the Court 
states that the point under consideration 
i9 clearly one untouched by the Hindu law, 
and the decision in favour cd disqualifi¬ 
cation is based on the principle that ne one 
shall be allowed to benefit by his own 
wrongful act. This principle is referred to 
as one almost of universal law* and reliance 
is plaoed for its application to a case like 
the present upon the deofeion of the 
Queen’s Bench in Cleaver v. Mutual Re¬ 
serve Fund Life Association (11), where the 
Court refused to enforoe a trust in favour 
of one who had brought about the condi¬ 
tions essential to its fulfilment by killing 
the person whose death made it operative 
The Madras High Court held, however, 
that the proper way to give effeofc to the 
maxlea in such oases was not to exclude 
the murderer from the inheritance so as to 
prevent the very vesting in him thereof, 
but that it should merely disentitle him to 
any beneficial interest In inheritance. This 
is a subsidiary point which oan be more 
conveniently dealt with later. The main 
question is whether the rule of public 
polioy relied upon is one that oan properly 
be incorporated in Hindu law, as judicially 
administered by the Courts. 


In Cleaver v. Mutual Reserve Fund Lift 
Association (11), Fry, L. J. says; "U 

appears to me that no system of jurispru 

( 9 ) ( 1900 ) 1 p. Ii. B. 456.; ’ 

(10) (1909) 82 Bom. 276=10 Bern. L. R. 149 

t 1 Q ‘ B * 14 7=61 ti. J- Q. B. 123=61 

L. T. 220=40 W. R. 230=56 J. P. 180. 
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denoe can with reason include amongst the 
rights whioh it enforces rrghts directly 
resulting to the person asserting them from 
the crime of that person. If no action can 
arise from fraud, it seems impossible to sup¬ 
pose that it oan arise from felony or mis- 
demeanour.”. This view has been followed 
in later English decisions. Thus in In the 
Estate of Crippen (3) the President in his 
judgment says : “lb i s olear that the law 
is, that no person oan obtain, or enforce, 
any rights resulting to him from his own 
orime; neither oan hia representative, 
claiming under him, obtain or enforoe any 
such rights. The human mind revolts at the 
very idea that any other dootrine could be 
possible in our system of jurisprudence." In 
the Estate of Ball (2), followed Cleaver's 
case , acid Lord Cozens—Hardy, M. B. (at 
page 6) says: I think it would be shock¬ 
ing if Jean Baxter, who was the cause of 
the death of this man and wag convicted 
of felony in respeot of that, oould oome, 
before the Court and olaim an interest 
under any will made in her favotr by the 
testator." The other members of the Court 
agreed that it was against public polioy 
that a parson committing a orime should 
direotly benefit under the will of the de¬ 
ceased. These expressions of ©pinion 
certainly afford very high authority for the 
general application of the principle of publio 
polioy referred to, But it must be admitted 
that there is soma doubt as fie how far the 
same principle applies to the question 
whether the murderer is debarred from 
taking the estate of the murdered person 
whioh descends to him under the general 
rules applicable to an intestacy, as opposed 
to the oase where he benefits under the de¬ 
ceased's will. The question is considered 
in Halsbury’s Laws of England, Vol 
XXVIII, page 540, foot-note (/). Accord¬ 
ing to that note it appears that there 
are oerbain American decisions against any 
such restrictions on the murderer’s capa¬ 
city to inherit ; and it is added that the 
same view appears feo have been assumed 
In the Estate of Crippen (3). The question 
actually arose in In re Houghton (4). There 
Joyoe, J. referred to one of these American 
decisions, viz.. Carpenter's Estate (12) and 
after oitiDi part of the reasoning, on whioh 
the Judgment in that oase prooeeds, says 
tbab it seems to him to be very cogent 
reasoning on this subjeot. His decision, 
however, was not entirely based on his 

(12) 60 Am. St. Rdp. 766. " 
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oonourrenoe with that reasoning, lub also 
on bbo faot that the murderer in that oose 
had been found bo bo insane wnen bo 
committed that Gob, and bhob, therefore, if 
actually tried, ho would have boon acquit¬ 
ted of any orlminal offence, evon if f onnd 
guilty of bbo aot of killing bis father. The 
point, therefore, so far as English Law is 
oonoerned, remains in an unoortaiu stafn. 
In the American oase referred to the main 
argument relied upon is as follows : — 

Ifc in argued, however, that it would bo con¬ 
trary to public policy to allow a pariioide to in¬ 
herit hia father's eatato. Where U the authority 
for flnoh a contention ? How can such a pro¬ 
position bo maintained, when thore is a positive 
Statute which disposes of the wholo subject ? 
How can thero be a public poliov lea ling to one 
oonolusioD, when there Is a positive Statute direct¬ 
ing a precisely opposite conclusion ?...In other 
words, whan the imperative language of a Statute 
proscribes that, upon tho d 0 *th of a person, hia 
estate shall vest in his children, in tho abgoooa 
of a will, how oia any dootrino, or prinoiple, or 
Other thing called public roliov, tako away the 
eetate of a ohild, and give it to some other porson? 
...There can be no publio poliov whioh contra¬ 
venes the positive language of a Statute" 

If, however, the view taken by Fry 
L. J. in Cleavers case is adopted, there 
Is an answer to this argument He there 
says (at page 156) that this prinoiple 
of publio policy “ mu^t bo so far re¬ 
garded in tho construction of Act- of 
Parliament that general words which might 
inolude oases obnoxious to this prinoiple 
must he read...?uhjoob to it." In the pre¬ 
sent case this objection doo c not arise; for 
we are not oonoerned with a deviation 
from any Statute. The Cnn-b in consider¬ 
ing the question can, under Bombay Regu¬ 
lation IV of 1827, seotion 26, have regard 
to “justice, equity and good conscience'', in 
the absenoe of any speoiGo law or usage 
regulating tho point under consideration. 

The lower Oonrh hn.s nited oertain text*, 
whioh, in its opinion, constitute a direotion 
bhat a murderer is disqualified from obtain¬ 
ing the estate he seeks to get by moans of 
a murder. This is ba^rd on the viow that 
the murder of a person In order to obtain 
his or her estate is theft with murdor, and 
as restoration of stolen property is ordered 
by the Sbastras as part of the punishment, 
this restoration is to be taken *o bo equi¬ 
valent to disqualification of tho murderer 
from succeeding to the estate. With due 
deference to the learned Subordinate Judge, 
it seems to me that the authorities he cites 


are insufficient to justify this deduction. For 
instance Yajayavalkya, verse 270, whioh is 
relied upon by the Subordinate Judge, sa y S . 
“ Having compelled the thief to restore the 
property stolen, the King should punish 
him by the several modes of corporal 
punishment.” I cite the transi tion as 
given in Gharpuro’s edibion of the Mibak- 
sbard in " • ‘olleciion of Hiada Law Texts 
No. 2 " Edition 1920. Both this ver-e,' 
nnd jha commentary upon it in the Mib&k- 
sbara as there translated, dearly refer bo 
tbr, case cf an ordinary theft, an d It c eems 
to me would be extending its meaning in 
an unwarranted manner *> 0 construe it as 

covering a- oa c o rf * murderer who does not 
actually anything, but will, apart from 
anv di qualification, inherit property from 
the murdered person. Again the learned 
Subordinate Judge refers to text*' relating 
to <ho reversal of dealings brought about 
by fraud or deceit, and says that the aot of 
murder inf? a person who stands in the way 
of tho murderer's succession to an estate 
is nobhlDg less than taking that estate by 
'nroo. Thu texts in question appear to be 
thoso in Mann, Ch. VIH, y. 168 and 
Yajnyavaifcya, v. 3l. The former as brans- 
led.:d in the "Sacred Book's of the East", 
Volume XXV, page 284, run* as follows: 
“What is enjoyed by force, also what has 
been caused bo be written by force, and all 
other transactions done by fore-?, Mann has 
d6olared void". The second as translated 
in Gharpure’s Edition of the Mitak- 
sbara, already mentioned, runs—“ Trans¬ 
actions brought about by foroe or fraud 
should bo upset . But bore again it seems 
to mo that, though these texts afford some 
ground for holding that tho rulo of publio 
policy already moobionod may bo rightly 
applied in Hindu law, they do not justify 
us in saying that there is dlreot authority 
in Hindu Law for holding that a mu:derer 
is disqualified from inheriting in a case like 
the present. The oi dinary transactions 
that would rafcur lly ooraa under the pro- 
vi c mos referred *o arc gifts or contracts 
which under English Law are voidable on 
account of consent thereto not being free, 
but obtained by coercion. When a person 
is killed, there is no consent obtained, but 
on tl e contrary one theory, on whioh the 
murderer is held disqualified from benefit¬ 
ing under the will of tho murdered person 
ia that, as the will speaks from the date of 
the death of the testator, it must be pre¬ 
sumed that the testator, would have revok- 
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ed the bequest in favour of the murderer: 
of. Halsbury’s Laws of England, Vol. 
XXVIII, p. 539, footnote ( b }. The case, in 
my opinion, is entirety different from any 
which oouid be rightly brought*, under those 
particular tests. Further, the only dis- 
qualifioation, which under the texts dealing 
with exclusion from hiheritanoe, might be 
held to cover a case like that now under 
consideration, is that o>. "ouii-oaste" (yatit). 
But tor the reasons gi7en in Vedanaya - 
pa’s case (I) and also in ane judgment of 
the Court below i\i oaunob properly be 
brought under that paitioular head. 

Tae question, tbevefor j, in my c^.aij.i, 
oomes down to this : Are we justified in 
incorporating in Hindu law the rule of 
public policy whioh precludes a man from 
benefiting by his own crime ? 1 think the 
answer should he in She athrma^ive. Wo 
have first of all a very strong expression of 
judioial opinion that this principle should 
form part of any reasonable system of 
jurisprudence. As already mentioned It 
already forms part oL the Mahomedan law. 
There is also the oleaiebt authority lor ap¬ 
plying principles of puhho polioy to Hindu 
law. Thus in Mathura Naikm v. Esu 
Afaifcin,U3/ it was held on grounds ot public 
policy that adoption by ISIaikins cannot be 
recognized by Courts ot Law ana oonfers 
• no right on the person adopted. West, J. 
in his judgment points out chat the ques¬ 
tion was not to be decided by reference 
merely to the Vedio Code whioh recognized 
tne existence of temple women, but that 
the decision must bo loundea on an appli¬ 
cation of the legal consciousness of the com¬ 
munity at the time the question arises and 
that the popular sentiment would now no 
longer give validity to suoh an usage ot 
adoption among prostitutes. This deoision 
appears to be reierreu ao with approval by 
their Lordships of the Privy CoudoiI in 
Qha&iti v. Umrao Jan (14). Li Collector of 
MasuLiyatam v. C avaly Vencata Narrama - 
ayah (15) their Lordships, fn dealing with 
the question of the right of the Crown to 
take by escheat the land of a Hindu sub¬ 
ject, though a Brahmin, dying without 
heirs, say: Their Loraships, however, are 
not satisfied that the Sudder Court (of 
Madras) was not in error when it treated 

(18) (1880) 4 Bom. 545. 

(14) (1894) 21 Cal. 149=20 I. A. 193=6 Bat. 
870 (P. O.). 

(15) (I860) 8 M. I. A. 500=2 W. K 61=1 
Buthez 478=1 Bar. 820 (P. 0.). 


the a; gallant's claim as wholly and merely 
deter finable by Hindu Law. They oon- 
QQivQ that the tifeie which he sebs up may 
rest on grounds of general or universal 
law." There is also reason bo think that 
the application of this principle of public 
pohoy was recognized and given effect to 
in some oases by tne Hindu Lawgivers. I 
have already mentioned the texts whioh 
direobjd restoration of property in oases 
where it baa been obtained by foroe or 
fraud. Similarly in the case of stolen 
proper«y the King was directed to restore 
buoa property to the persons from whom 
it had been stolen: see Yajnavalkya. Verse 
36, and Commentary in the Mitakshara. 
thereon at page 62 of Gharpure's work, and 
Manu, Ch. VIII, Verse 40, as translated in 
the Sacred Books of the East, Vol. XXV, 
page 260; also Yajnavalkya, Verse 270 at 
page 387 ot Gharpure and Manu Ch. XI, 
Verse 165, page 464. There is moreover 
evidence of the progress of ideas on this 
subject in the Hindu Shastras. Thus 
Manu, Ch. VIII Verse 380, and Ch. IX, 
Verse 189, prohibited the King from ever 
taking the property of a Brahmin euen 
though he had committed all possible 
onmes. But in later times this rule was 
modified and according to Narada, Appen¬ 
dix, At tide 42, as translated in Sacred 
Books ot the East, Vol. XXXIII, page 229 
tne King was allowed to take the entire 
weaLn ot a Brahmin or all but a fourth 
part of ft. There can, in my opinion 
be no doubt that present Hindu sentiment 
would favour tne adoption of the rale of 
public policy under consideration. In 
barvadhikari’s Principles of the Hindu 
Law of Inheritance, this learned author 
says (at p. 718) 

“The atohaio lawa of the Mitakshara are not 
suited to tne advanced state of hhndu civilization 
at tde present day they must be modified and 
altered to suit the present oiroumstanoea ot the 
country. The ball ot progress is roiling on, and 
new principles ot expotition, discovered by the 
light ot modern judicial science, must be ap¬ 
plied to find out the latent meaning of the words 
ot the Mitakshara." 

One of the Judges in Vedanayaga'a 
case (1) was a Hindu, and so also is the 
learned Subordinate Judge who tried the 
suit. Therefore I think there is dear 
justification ior our applying this rule to 
the present case. 

As regards the question whether the 
legal estate should be held to have vested 
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in Hanmappa or not, ill seems to me im¬ 
material wbioh view is adopted. In either 
oase he must for the purpose of the in¬ 
heritance be treated as tl he were dead 
when the inhoritanoo opened and as nob 
being a fresh shook of desoent. I think it 
would bo simpler to say that the exolu ion 
extends to the legal as well as benetioial 
estate, and to leave bona fide purchasers 
[from the murderer to the protection afford- 
lad by 8. 41 of the Transfer of Property 
[Act, instead of adopting the artificial dis¬ 
junction of English law between a legal 
land a beneficial estate, in order to protect 
them, as has been done by the Madras 
High Court in Vedanayaga v. Vedammal (1) 
The question, however, is not one coat 
need be decided in this oase. It is true 
that in Gangu v. Ohandrabhagabat (10) it 
was held that the widow of a murserer 
was not inqapable of inheriting property, 
merely by reason of her husband’s dis¬ 
qualification : but this ruling is based 
entirely on a consideration of the texts of 
Yajnavalkya, and the Commentary thereon 
in the Mitakshara and the Mayakha,regard¬ 
ing disqualification. But, as the disqualifi¬ 
cation in this case arises not under Yajoa- 
valkya’s texts on this subject, but under a 
rule of public policy, the question whether 
the murderer’s legal representatives should 
also be exoluded depends, I think, on this 
rule rather than on a considerations ot the 
texts and commentaries referred to. As is 
pointed out in Mayne's Hindu haw, 6th 
Edn., at p. 839, " the rule of publio policy 
which excludes the murderer from inherit¬ 
ing the property of the person murdered 
would seem to include within its soope 
not only the murderer hut his representa¬ 
tive and it has been so applied in English 
law. In any oase the decision in Goqqu v. 
Chandrabhagabai (10) is limited to tbe oase 
of the wife or widow of a disqualified Hindu, 
and does not govern the present case. 


On tbe second point, I think wo should 
follow our previous ruling and the 
Madras view that a male bandhu is 
entitled to preference over a female 
bandhu, even though thd latter is nearer 
hn degree. The faots that no female is 
(^mentioned among the instances of ban - 
Uhu s given in the Mitakshara, and that 
•here is ground for thinking that Vijnanesli- . 
vara reofgnises the existence of the rule j 
excluding the females in favour of prefer-^ 

intml male hairs (of, Lafahmanammal v. £ 


Ttruvengada (16) give strong support to 
this view. It has been adopted as the 
rule applicable to Bombay as well as to 
Madras in Gfiose’s Principles of Hindu 
Law, 3rd Edn., Vol. I, p. 161, and Trevel¬ 
yan’s Hindu Law, 2nd Edn., p. 411. The 
question, though raised in Saguua v. 
Sadashiv (7), was not really decided. It is 
referred to at p. 714 in the passage of the 
judgment mentioning Narasimma v. Man* 
gammal ( rt ) but the decision there is 
confined to the question whether the 
mother’s side comes in before the father’s, 
and tbe other point is ignored. In the 
otroumstanoes I mink we are justified in 
treating that case as not binding on us, 
and as requiring reconsideration should the 
same question (viz., whether a father's 
sister is a preferable heir to a mother’s 
brother) eome before this Court. 

Appeal allouxd. 

lift) (1881) 5 Mad. 241, 260, 251. 
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Maoleod, C. J., and Fawobtt, J. 

Bamachandra Avudhutrao FaUl and 
other a—Dolendante- Appellants 

Tukaram Babji Ohaugtula and others — 
Plamtillfl-liespondents. 

Second Appeal No. 153 of 1919, daoided 
on 26th September 1920, from the deci¬ 
sion of the 1st. Cl. bub. J., balara, in Ap¬ 
peal No. 666 of 1917. 

* Hindu Law —i’ardhan —Subsequently all 
famuy propifl jf >3 lit id as it Hauls in common and 
not joint unuma unless ike contrary tt proved. 

When onoo anything has occurred which affects 
a tepurution ot tne members ol a joint family, 
may ace to Do considered as noiaiug the joint 
family property as tunanis-in-oommon ; and it it 
iu uought tu show that any portion ol the joint 
tami!) propotiy is to be nela by the members ol 
thu lumiiy as joint tenauts and not as lenanis-m- 
oomrnon, that must be proved like any other laot. 
Dunum ol fcargtnt, 0». J., in 16 Dorn, nil Dissent¬ 
ed liorn. »b bum. 2bb Doll. bO Ual. 726 lP. U.) 
bet- LP. *77, 0. 2.J 

. A. H . Kelkofr—toi Appellants. 

A. A/. A oyajto —lor tttapondonfcs Nos. 1, 
2 and 4 to b. 

M a deed, C.J.—Some forty years ago 
kui tiotheib, tens of cue Joli, who were 
at that tune joint, partitioned their family 
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property. One item in the family property 
had been mortgaged with possession* and, 
therefore, was not divided. Maruti was 
the surviving brother of the four, and he 
died about iyll-12 leaving a widow Kasa. 
The plaintiffs claiming as heirs of Maruti 
have filed this suit to redeem the mort¬ 
gage. In their plaint they stated that 
Maruti separated during his lather s life¬ 
time after taking his share of the family 
property, and his widow Kasa had, there¬ 
fore, no interest in the suit property. It 
has been proved that the plaintiffs deposited 
Be. 340 with the 1st defendant mortgagee, 
but as he insisted upon Kasa being a party 
to the redemption, the negotiations fell 
through, and the plaintiffs, recovered their 
Rs. 340. 

Then defendant No. L allowed Kasa to 
redeem the property, whioh no doubt was 
most reprehensible, considering the atti¬ 
tude he had taken up when the plaintiffs 
wanted to redeem. That was on she 21st 
May 1915. The plaintiffs filed this suit on 
the 11th August 1915, and, on the 4th 
September 1915, defendant No. 2 sold the 
property to defendant No. 3 who admitted 
that he knew that the plaintiffs had de¬ 
posited the mortgage money with the 1st 
defendant. In this ourions state of affairs 
the trial Court dismissed the suit. But in 
appeal Shis decree was set aside, and it 
was held that the plaintiffs were the 
owners of the plaint property ; that they 
were already in possession of the plaint 
honse; and that they should recover posses¬ 
sion ot the plaint land without paying any¬ 
thing to any of the defendants for the 
mortgage debt in Exhibit 34* whioh was 
the deed of mortgage. 

The learned Judge was of opinion that 
the sons of Joti remained joint with regard 
to this mortgaged property. He thought 
he was following the ruling in Qavri - 
« hankar Parabkuram v. Atmaram Raja- 
ram U). In that case the plaintiffs sued 
to reoover their half share of the produce 
of a certain field whioh they alleged was 
tett undivided at the time of partition. It 
was held that the suit could not lie Lto 
recover a portion of the produoe, as the 
6Uit was not for partition ot the field. But 
the learned Judge relies upon the dictum 
of Sir Charles Sargent* which does not 

appear to be supported by any authority, 

_ m ^ m * ___ 

U) U893) 18 Bom. 611. 


and was also, with ail due respect, obiter 
in the case before him. Theilearned Chief 
Justice said : 

“ The oitoumataaoe that there had been a par¬ 
tition in 1375-77 woald not, in the absence of 
any special agreement between the parties, alter 
their rights aa to the property still undivided, as 
to whion they would continue to stand to one 
another in the relation of members ot an un¬ 
divided Hindu family, and no such agreement 
amounting to a partition of the fields in question 
is alleged by the plaintifls.” 

Buti it does nob appear whether the 
learned Judges considered how the title to 
the property would be affected by a death 
amongst members of the family before 
partition ; and whether the members of the 
family after the partition held the property 
in that suit as tenants-in-oommon or as 
joint tenants* it would equally be the case 
that one of them could not sue tor half the 
produoe of the property, but could only 
sue for partition. 

But the real principle seems to be as 
laid down in Anandibai v. Hart Suba 
Pai (2) that if it is proved that there has 
been a breaoh in the state of union 
amongst the members of a Hindu joint 
family, the law presumes that there has 
been a complete partition both as to par¬ 
ties and property. The presumption in 
question continues until it is rebutted by 
proof of an agreement, and the oase ol Bala - 
buz Ladhuram v. Rukhmabat f3) was re¬ 
ferred to where it was neid by the Privy 
Oounoil that there was no presumption, 
when one coparcener separated from the 
others that the latter remained united, but 
mat the agieement to remain united or to 
reunite “ must be proved like any other 
fact”. Although that dictum only refers to 
the dieunion ot members of a joint family, 
it applies equally well to the partition of 
joint family property whioh will result 
from suoh disunion. So that when once, 
anything has occurred whioh effeots a 
separation of the members of a joint family 
they are to be considered- as holding the 
joint family property as tenants-in-oom- 
mon ; and if it is sought to show that any 
portion of the joint family property is to 
be held by the members ol me family a^ 
joint tenants and not as tenants-in-oom 

(2) (1911) 85 Bom. 298=10 1.0. 911=13 Bom. 
L. B. 287. 

18) (1908) 80 Oal. 725=80 1. A. 130=6 Bom. 
Ii.B. 469=7 O. W. N. 642=8 Bar. 470 (P. 0.). 
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mon, that much be proved like &ny other 
faoi. 

Therefore it would h »vo to bo proved in 
this oasu that when the partition took 
plaoo forty years ago, the liiombets of the 
family agreed that they should be joint 
with regard to this mortgaged property. 
There is no oviaenoo whatsvor of tha'j faot. 
Therefore tae only presumption is that the 
members of the family at that time held 
this mortgaged property as tenants-in- 
oommoD. The result would bo boa* Kasa 
on Maruti s death had a widow’s interest 
In her husband s share, anu sue wouid do 
entitled to redeem nho whole mortgage, 
and then have a lien on the property to 
the extent of three-fourth of the mortgage 
money appertaining to the shares of the 
other members; and when the 3rd defen¬ 
dant purohased the 2nd defendant’s interest 
alter the suit commenced, he oould only 
purchase what the 2nd defendant possess¬ 
ed at that time. Therefore he is not 
entitled to oonsider himself as owner of the 
freehold free of all olaims of the other 
members of the family to redeem with 
regard to their shares. I think, therefore, 
that the learned Judge was wrong in 
direobing that the plaintiffs should recover 
possession of the plaint land without pay¬ 
ing anything to any of the defendants. 
The defendant No. 3, however reprehensi¬ 
ble his oonduob may be, is entitled to 
stand in^the shoos of the 2nd defendant, 
and to ieoover Rj. 340 whtoh admittedly 
was paid to redeem the mortgage. There¬ 
fore we alter the deoree of the lower Court 
by directing that the plaintiffs should re¬ 
cover possession of the plaint land on pay¬ 
ing Ri. 340 to the 3id defendant within 
six months from the time the proceedings 
reaoh the lower Couitand the plaintiffs are 
informed theieol. lsaoh party to pay his 
own oosts up to this Court and the appel¬ 
lant to get his oosts of the appeal from the 
plaintiffs. 

Decree altered. 

* A. 1 . R. c , 1921^B 0 mbay 278. 

Shau and Crump, JJ. 

Sheikh Eassan— Plaintiff-Appellant 

v. 

Mahomed Ali and others— Defendants- 
Respondents. 

Seoond Appeal No. 161 of 1919, deolded 
on 16th June 1920, from the deoree of the 
Dist. J.i Batnagiri. 


* Civil P. c . S. 107, 0. 23, R. 1 —Leave to 
plaintiff to withdraw from a suit toilh permission 
to bring a fresh suit—Court of Appeal can grant 
—Civil P. C. y 0. 23, R. 1. 

An appellate Court haa jurisdiction in an appeal 
pending before it to give leave to the plaintifl to 
withdraw from a auic with permission to bring a 
tresh suit in respeot ot the same subjeot-matter. 

44 Cal 367 Dips, from 35 Bom. 261 Dist. 40 Mad. 
259 IF. B) and 44 Bom. 593 Foil. [P. 280, 0. h) 

P. V. Kane —for Appellant. 

P. j B, Shingne —for Respondent. 

Shah, J.:—The plaintiff filed the pre¬ 
sent suit for redemption and he was met 
with the plea of res judicata. This plea 
has succeeded in both the lower Courts; 
and in this second appeal the plaintiff has 
urged that both the lower Courts are 
wrong in the view whioh ahoy have taken 
as to the plea oi res judicata. 

The facts relating to the previous suit 
are that the present plaintiff had filed the 
suit tor redemption of the same mortgage 
in the year 1914. That suit was deoided on 
the merits against him. lie appealed to the 
bistrioi Court. The appeal was admitted 
and notices were served upon the then 
respondents, who are the present defen¬ 
dants. In the eourso of the appeal an 
application was made by the plaintiff to 
the appellate Court asking lor leave to 
withdraw from the suit with permission lo 
bring a tresn suit in respeot oi me same 
subjtot-maitoor. The order made on the 
application runs as toliows “The opposite 
party has no objection. Plaintiff is allow¬ 
ed to withdraw the suit and to sue denovo , 
Costs on pmintm in hum the Courts.'' 
This oiuer, n is contended on behalf ot 
the plaintiff, has the effect of setting aside 
the deoree mat was passed by the trial 
Court m the first instance and is binding 
upon tne parties to me appeal. On tue 
other hand, it is urged that the appellate 
Court had no jurisdiction whatever to make 
this order allowing me plaintiff to with¬ 
draw from the suit with permission to file 
a fresh suit, that the older having been 
made without jurisdiction, the decree of 
the tiial Court in the case subsists, and 
that the issues tried and heard in that 
suit must be treated (or the purposes oi 
the present suit as haying been heard ana 
determined. 

Apart from the 1 deoisiens bearing on the 
question to whioh I shall presently refer i 
it seems to me that tne older was made 
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nob without jurisdiction as contended by 
bne r.*spondanbq. UndQr seobion 107 of bhe 
Code of Civil Procedure, subject bo such 
conditions and limitations a" may be pre¬ 
scribed, bhe appellate Court has the same 
powers and shall perform, as nearly as may 
be, the same duties as are conferred and 
imposed by this Code on Courts of original 
jurisdiction in raspeob of suits inshibubed 
bherein. When lha appeal was admitted and 
nobioes were served upon bha respondents, 
ib seems bo me bhab bhe whole case was be¬ 
fore bhe appellate Courl and bhab Courb had 
in virbna of bhe powers referred bo in sub- 
seobion 2 of seobicn 107, jurisdiction bo deal 
with the applicabicn made bo bhab, Courb 
by bhe plaintiff. The respondents having 
raised no objection, bhe quesbion whether 
bhere were under bhe oiroumsbances suffi¬ 
cient grounds disclosed in the application 
for an order contemplated by Order XXTII, 
Buie 1 does nob appear bo me bo be of any 
praobioal importance now. It is sufficient 
that bhe Court had jurisdiction bo deal with 
bhe application. The sufficiency of the 
grounds oonbemplabed by clause (b) of sub¬ 
rule 2 of Rule 1, Order XXIII, musb 
depend upon bhe circumstances of the 
oase. The one important circumstance 
in bhe oase is bhab bhe respondents' 
pleader then raised no objection. Ib 
is nob necessary in bhis oase bo ab- 
bempb to define whab constitutes suffi¬ 
cient grounds obher than a formal defect 
wlbhin bhe meaning of clause (b) of Rule 
1, sub-rule (2) of Order XXIII. The ex¬ 
pression may be construed strictly ; and I 
am prepared bo assume in favour of bhe 
respondents bhab if they had sought bo 
have bhe order set aside by an application 
to the High Courb under the extraordinary 
jurisdiction, they would have succeeded. 
Bub the order was allowed bo stand 
and is binding upon bhe parties. The 
order musb be baken bo have been 
made with jurisdiction ; and iu plain 
borms its effeob is that the deorae of bhe 
trial Courb is set aside and the order 
allowing bhe plaintiff bo withdraw from bhe 
suit with permission bo institute a fresh 
suit is substituted for that decree. That 
is the order which was ultimately passed 
in the previous suit: and if bhab order is 
held bo be nob without jurisdiction, it is 
dear that there is no adjudication and no 
basis for the plea of res judicata . 

Mr. Shingne for bhe respondents, how¬ 
ever, has relied upon the decision in Eknath 


v. Ranyi [l) aal Kali Psii'ii ii $il v. 
Panihan'tn Ni'ili ( 2 ). \V j hv/a also 

referred to bhi bvo owjs wrrih have been 
referred to In bhe Oaloitta mse and which 
are reported la the llbh volame of the 
Calcutta La v Journal. As against these 
decisions the anoellaub’s pleader has relied 
upon the oa«a of Kamayya v. Papayya (3) 
and upon *iho recent decision of thi- Courb 
in Chhan'ibhai Mansukh v. Dahyabhai 
Govind (4). We have considered baa deci¬ 
sions cited ph both side? and, if I may say 
so with respect, fcb9 view baken by bhe 
Fail Beuoh in the Madras oase as to the 
power of the appellate Courb is right. That 
Is bhe view accepted iu the decision in 
Chhanubhai Mansukh v. Dahyabhai 
Govind (4) by which we aroabound. 

I have carefully considered the ratio 
decidendi in bbo case of Kali Pramnna Sil 
v. Panchanan Nandi (2). It is undoubtedly 
true, as pointed out by Mr. Shingne, that 
the ratio decidendi is in favour of the view 
which be has pressed upon this Courb 
bboueh tho order made by the appellate 
Court iu that case, wbi*h was held in the 
subsequent proceedings to have been made 
without jurisdiction, was in form somewhat 
different from bhe order in bhe present 
oase. Tho order in that case has been 
quoted at page 371 of bhe report and may 
be distinguished from the order made in 
bhe present case. Bub I do nob think 
that the deoision In the case can really be 
distinguished on that ground. There Is 
really a conflict of views, and with great 
deference bo the learned .Judges who decid¬ 
ed the case, I am unable to follow that 
deoision. The other two decisions reported 
in bhe llbh volume of bhe Calcutta Law 
Journal and referred to by Sanderson C. J. 
do nob present any difficulty to my mind, 
as in those oases objection was baken in 
time bo the orders under Order XXIII, 
Rule 1 by the appellate Court and they 
were set aside on the merits of those oaees. 
But I do nob read those cases as l&ying 
down bhab bhe appellate Courb oan have no 
jurisdiction whatever bo make such orders. 

(1> (1911) 35 Bom. 261=10 I. 0. 813=13 Bom. 
Ii. B. 287. 

(2) (1917) 44 Oal. 367=23 .0. L. J. 489=33 I. 0. 
670—20 0. W. N 1000. 

(3) (1917) 40 Mad. 269=5 B. W. 688=32 M. 
L. J. 477=37 I. C. 415=1917 M. W. N. 217 
(F- B.). 

(4) (1920) 44 Bom. 598=57 I. 0. 630=22 Bom. 
D. B.774. 
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The deoision in Eknath v. Ranoji (1), 
whioh been relied upon, is easily dis¬ 
tinguishable. In that oa~e the order was 
made by bhe appellate Oonrb before the 
appeal was admitted and before any notice 
was issued on the appeal to the respon¬ 
dents Suob an order was olearly without 
jurisdiction and could have no effect upon 
bhe decision of the trial Court in that ease 
which was arrived at after bearing the 
parbies and in their presenoe. The observa¬ 
tion in this deoision at page 263 of the 
report, whioh has been strongly relied noon 
by Mr. Sbingne, must be taken to have 
been made with referenoe to bhe faobs of 
fche ease ; and ib oannot be read as indicat¬ 
ing the opinion of bhe Court that bhe appel¬ 
late Court oould never have jurisdiction to 
make an order allowing bhe plaintiff to 
withdraw from bhe suit with permission to 
bring a fresh suit. Whether in a parti¬ 
cular case the appellate Court should cxer- 
oise that jurisdiction is a matter whioh 
must depend upon the facts and circum¬ 
stances of that case. But I do not think 
that the decision in Eknath v. Ranoji (1) 
oould be oonsbrued as laying down the 
broad proposition, which Mr. Shingne has 
contended for, that tho appellate Court 
oould never have such jurisdiction. 

The appellate Court, in my opinion, had 
jurisdiction to make the order whioh it did 
make on the application of the plaintiff; 
and In view of the fact that no objection 
was raised and that the order was acquiesc¬ 
ed in, it oannob be said to be an order 
made without jurisdiction. The question 
whether there were sufficient grounds for 
making the order is nob relevant now. 

I would, therefore, allow the appeal, set 
aside bhe decrees of the lower Courts and 
remand the suit for disposal according to 
taw bo the Court of first instance. 

All costs up to date to be oosbs in bhe 
suit. 

Crump, J. :—I agree in bhe judgment 
just pronounced, and in view of the im¬ 
portance of bhe point and the divergence of 
judicial opinion I should like to add a few 
words. 

Ib would, I think, be a mafcber for regret 
if we were compelled bo come to bhe con¬ 
clusion to whioh the argument of the res¬ 
pondents’ ploador would compel us. The 
facts briefly are that the plaintiff, whose 


suit had been dismissed in the Court of 
first instance, appealed to the lower ap¬ 
pellate Court, and in the course of the 
hearing in the presenoe of the respondents, 
he applied to that Court for leave bo wibh- 
draw with liberby bo bring a freah sulb on 
bhe same oause of aotion. To this no ob¬ 
jection was taken by the respondents, 
pleader. When this fresh suit was filed 
he was met by a plea of res judicata whioh 
has prevailed in the original and in the 
lower appellate Court. But though I feel 
the hardship of the appellants’ position, I 
do not wish to rest mv deoision upon that 
ground. I rely m the fi*sb instance upon 
what, with all deference to the views of 
those who hold otherwise upon this point, 
appears to be the plain meaning of the 
provisions of the Code of Civil Prooedure. 
It appears bo me impossible to read sec¬ 
tion 107, olause 2 of that Code without oom- 
ing bo bhe conclusion that generally speak¬ 
ing bhe appellate Court Is empowered in bhe 
case of appeals bo exercise all the powers 
whioh bhe original Court oould have exer¬ 
cised. In bhe words of bhe seotion the 
appellate Court has those powers " subjeeb 
to snob conditions and limitations as may 
be prescribed,” and I am unable to find any 
conditions or limitations whioh could pre¬ 
vent an appellate Court from exercising the 
power conferred by Order XXIII, Rule 1. 
Not only does that appear to me bo be the 
plain meaning of the Code, but it is sup¬ 
ported by a recent deoision of this Court 
in Chhanubhai Mansukh v. Dahyabhai 
Govind (4) and none of bhe decisions of 
this Court properly interpreted really oon- 
fllobs with that exposition of the law. The 
oase of Eknath v. Ranoji (1) does not In 
reality bouoh upon the point now before 
us. For In so far as It oontains any pro¬ 
nouncement upon this matter, it must 
olearly be held to be obiter . 

It is hardly necessary to say that no 
oase is an authority except upon its own 
faots, and bhe facts of Eknath v. Ranoji (1) 
are undoubtedly different from those in the 
oase now before us. Therefore I feel in no 
way constrained by any deoision of this 
Court to adopt the view suggested in that 
deoision, and the recent deoision to whioh 
I have referred appears to me to support 
the view taken by my learned Brother. 

There is also a Full Bench deoision 
of tho Madras High Court Kamayya v. 
Papayya (8) whioh entirely supports 
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fche view whioh I take as to fche powers 
of appellate Courts in this matter. I 
prefer the view taken in that ease to that 
which has found favour in the Calcutta 
High Court in Kali Prasanna Stl v. Man - 
chanan Nandi (2). With all deference to 
the Judges who deoided that case I feel 
some doubt as to whether the two decisions 
oited in support of their view of the law 
really go the length of deoiding that there 
is in the fullest sense of the term no juris¬ 
diction in an appellate Court to allow the 
withdrawal of a suit with liberty to file a 
fresh suit on the same cause of aotion. 
Those decisions appear to mo to go no fur¬ 
ther than holding that the orders made in 
those oases by the appellate Court were 
orders whioh ought not to have been made, 
and though in one of them the word 
“jurisdiction” is used I do not think the 
Court mean to oonvey that there was no 
power to make the order but rather th&t 
the order was an improper order upon the 
faots. Here we are considering a question 
of jurisdiction in the strict sense of the 
word. Therefore from the decisions of this 
Court and on the Full Bench deoislon of 
the Madras High Court as well as of the 
wording of the Code itself I concur in the 
judgment pronounced by my learned 
Brother. 

Some attempt has been made in argu¬ 
ment to distinguish between oases in whioh 
a withdrawal has been allowed on the 
ground that the evidence in favour of the 
party asking for leave is insufficient, and 
those oases whioh it is suggested, more 
properly fell within the terms of Order 
XXIII, Rule 1. From what has been said 
it must follow that an appellate Court and 
an original Oourb“stand upon the same foot¬ 
ing in this matter, and without endeavou¬ 
ring to lay down any exhaustive definition 
of what are sufficient grounds within the 
meaning of this rule—for I do not think it 
is necessary to do so here—I find it enough 
to say upon this point that if a Court, ap¬ 
plying its mind to the faots before it, is of 
opinion that those faots constitute sufficient 
grounds, then I find it impossible to hold, 
even though the Court might be mistaken 
in its view, that the Court had no jurisdic¬ 
tion to make an order within the terms of 
Order XXIII, Rule 1. 

On these grounds, therefore, I concur 
in the judgment pronounced and in the 
order proposed. Appeal allowed. 
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Macleod, C. J m and Fawcett, J. 

Khusalbhai Paragji Desai and others — 
Defendants-Appellants 

v. 

Dulabhbhai Paragji and others —Plain- 
biffs-Regpondenbs. 

Second Appeal No. 235 of 1919, deoided 
on 27th September 1920, from the deci¬ 
sion of the Dlst. J., Surat, in Appeal No. 103 
of 1916. 

Grant — Vatan—Gujarat—Service Commutation 
Settlement of 1878— Vatana are alienable. 

Vatang like Desaigiri Hak under the service 
commutation settlement effaoted in Gujarat in ob 
about 1878 are alienable. 25 Bom. 470 Foil 

„ „ w „ [P. 282, Col. 1J 

K. H. Kelkar —for Appellants. 

G. N. Tkakor —for Respondents Nos. 2 
to 5. 

Fawcett, J.:— The plaintiffs sued for 
a declaration that plaintiff No. 1 had 
a right to reoelva a oertain proportion of a 
Desaigiri allowanoe, whioh stands in the 
name of the defendants, and whioh the 
defendants have been reoeiving. The plain- 
tiff No. 1 claims the allowanoe under the 
will of one Bhaidas, dated the 28th Septem¬ 
ber 1872, In favour of plaintiff No. l's de¬ 
ceased son Khandubai whose heir is plaintiff 
No. 1. The defendants denied the will, and 
also urged that the allowanoe was inalien¬ 
able. They further set up an alleged 
oustom under whioh the Desaigiri Hak in 
question oould not go out of the family. 

The trial Court held that the will was 
Droved; that the oash allowanoe was aliena¬ 
ble ; and that the alleged oustom was not 
proved. It aooordingly gave plaintiff No. 1 
a declaration that ha had a right heredita¬ 
rily to reoaive the amount he olaimed. 

On appeal, this deoree was oonfirmed by 
the District Judge. The defendants now 
oome in seoond appeal, and two points only 
have been taken before ns. The first is 
that the lower Courts were not justified in 
tinning the alleged will proved. This, how¬ 
ever, is a matter of appreciation of evidenoe, 

and no question of law arises that would 
justify our interference. 

The seoond point is that the louver 
Courts erred in holding that this allowanoe 
was alienable, and, therefore, oould baooma 
the property of the plaintiff No. l's son 
This question has been very fully dismissed 


1981 B—86 



282 Bombay 


daluohand v. appi (Macleod, 0. J.) 


1921 


in the two judgments of tbo lower Courts, 
and do sufficient reason bi • been shown 
for our coming to a differei a opinion. It 
has already been held It' Bai J-idav V. 
Narsilal (1) that in genera 1 Vabans of the 
bind here in question onn >r the service 
commutation settlement off* oi.od in Gujarat 
in or about 1873 are allena Is. The Dis¬ 
trict Judge has also referred to two ca c es in 
which similar Vatans of tbo Surat District, 
from which this appeal oop. cs, bs;ve been 
held by this Court to be nlienahlu. The 
point 1s dealt V7ith in tibe Introduction to 
Phadnis’ Hereditary Offic. s Act, and the 
facts there mentioned show beyond any 
reasonable doubt that, al< hough in the 
Broaoh and Surah District# the Sanad 
issued to Disbriot Hered.tary Officers, 
suoh as these Desals, did not expressly 
confer a power of alienation, as i < did In 
the case of those Issuod in f he Ahm^dabad 
and Kaira Districts, yob there was no¬ 
thing in the Sanads pr hibiting suoh 
alienation, and Government have recognis¬ 
ed the right of alienation without roslrio- 
tion. There is a Govornm nt Ro-olutlon 
of 1867, cited bv the District Judge, i:> 
whioh a proposal of the Vutnn Commis¬ 
sion to oonfirm the Vr.fean ooQOiuoionts as 
absolute private proporly ia Su:at and 
Broaoh Districts, without any restriction 
of bran c fer or alieuation, was approved. 
There is a subsequent Resolution of 1900 
whioh, while declaring that, so far as 
Government were concerned, there is no 
objeoti >n to any one who holds a sharo 
of a Vatan by vlrbua of the settlement, 
alien at ;jg his shire out of the family, says 
that si) h declaration should nob piojadioo 
the rights of other persons. This, however, 
Is a Sf.i guard that does not aileob the 
recognition by Government la favour of 
the ali inability of suoh Vatans. In view, 
therefore, of bhe High Court dcoisions and 
the Government Resolutions, the faot that 
no Sanad is forthcoming in this particular 
case does not affaob the question. There 
is a presampbion that tho Sanad issued 
in this oase was given in toe form pro bri¬ 
bed. 

Tho learned pleader for bho appellant 
also referred to a reply given by tbo Col¬ 
lector in 1876 in whioh he says Bhaidas' 
name was entored only for his hie tiLue. 
But I do not think that this moans any¬ 
thing more than that Bhaidas was enbibled 


to the allowance for his life-time. It does 
not mean that ha could not have alienated 
it, if ha h»d wanted bo, and it in no way 
suffices bo outweigh the presumption that 
under the settlement the Vatan had 
become his private property. Accordingly 
the appeal fails and should be dismissed 
with oosbe. 

Macleod, C. J. :—I agree. 

Appeal dismissed. 
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Macleod, C. J., and Heaton, J. 

Dalxichand Balaram Marwadi — Plain¬ 
tiff- Appellant. 

v. 

Appi Kom Khema Scute and another — 
Dofendauts-Rosponcionts. 

Second Appeal No. 28l of 1919, dfloided 
on 2nd March 1920, from the decision of 
Peroival, J. 

Civil P.C. , O. 2, R. 2— Three mortgages forming 
Bavin transudin',, — Plaintiff suing on one only 
cannot subsequently r.ue on the ctlurs — Dekhan 
Agriir-ultarfsts' Relief Act, $ 18 

Three mortgagee were really part of the same 
transaction, whereby tho plaintiff got security for 
tho b -lance duo oo the old aooount together with 
the frrsh cash advance. The plaintifl omitted to 
sue on two of the mortgage bonds when ho sued 
on tho first mortgago bond. Held that he oould not 
subsequently ask tho Court to pass a deoree on 
those two mortgage bonds so as to be ablo to exe¬ 
cute that deoree against tho balance of the sale 
prooo?ds of the property whioh was sold in execu¬ 
tion of tho first dooroe. Mo was barred under 0. 2, 
R. 2, Civil P. 0 , coupled with tho provisions of 
Ss. 12 and IS of the Dekhan Agriculturists" Relief 
Aot, 89 Bom. 1?3 Foil [P. 2SS, Col. 1 & 2.] 

V. B. Vtrkar —for Appellant. 

Macleod, C. J.: -Tho plaintiff took 
three mortgage bonds on bho 6th July 1900 
for Rs. 99 over the same property from 
tho 1st defendant, the consideration being 
the balance of R-. 274 duo on tho previous 
aocounb, aud Rs. 23 paid in ou'-h. Ho sued 
on one of the bonds in 1911 and obtain¬ 
ed a deoree thereon. He did mention 
in his plaint that he held two other 
mortgages over tho property, and that 
he would take separate steps on them. 
The property was sold in execution 
of the decree on the one bond, but was 
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noli sold subjeoh to the other mortgage 
charge. Itj was sola true at an;,' incum¬ 
brances, and realised more than tine 
amount! duo on the bond in that suit The 
plaintiff has .no w bled this suit ^n hha re¬ 
maining two mortgage bonds, his oannou 
ask for sale of the mortgaged property. 
That has already been sold free o- '.be 
mortgages in the previous suit. But ha 
does ask for a decree for the amount due 
on the remaining two mortgage bonds, 
whioh he contends will be effective as re¬ 
gards the balance of a be sale proceeds of 
the mortgaged property. 

Both Courts have dismissed his suit on 
the ground that it was barrel by Order II, 
Rule 2, of the Civil Procedure Code, and 
seotions 12 and 13 of the Dekkban Agricul¬ 
turists’ Belief Ac? 3 . Tbo case ct Dhondu 
Bamohandra v. Bhikaji (l) wa> - referred bo. 
There a person holding two different naora 
gages on the same property from the same 
persons sued on the second mortgage With¬ 
out impleading the first m-'r .gage, and 
obtained a decree. He than sued on the 
first mortgage, and it was held that the 
second suit was barred by reason of bne 
deor-.e in the first suit on the subsequent! 
mortgage as res judicata updar section 11, 
Explanation IV of the Civil Piocadure 
Coda. Mr. Justioe Hayward iu his judg¬ 
ment expressed an opinion that “ if it had 
been found,, as a matter of fact that the 
transactions were transactions 'out ql 
which the suit had arisen’, then they would 
have constituted the same oause of aotion, 
and the subsequent suit would have been 
barred under Order II, Buie 2, by reason 
of the special provisions of section 13 of 
the Dekkban Agriculturists’ Belief Act”. 

Now there can be no doubt that these 
three mortgages were really part of the 
same transaction, whereby the plaintiff got 
security for the balance due on the old 
account together with the fresh cash ad¬ 
vance, and when the first suit was filed, 
the Court was bound bo inquire Into the 
history and merits of the case, from she 
commencement of the transactions bet¬ 
ween the parties and the persons (it any) 
through whom they claimed, oat of which 
this suit had arisen. The Court which 
decreed the first suit, having notice of the 
two mortgages executed at the same time 
as the suit mortgage, should have inquired 

(1) (1914) 39 Bom. 138=27 I. 0. 1005=17 
Bom. b. B. 144. 


into the history of those mortgages. How¬ 
ever it did not do so. But it is quite clear 
ahab this is exaotiy the oaso to which Mr. 
Justice Hayward referred in his remarks 
which I have just quoted, whioh in that 
case may have been obiter. One can 
imagine that it might easily lead to fraud, 
hud auo bo evasion of the objects of the 
Dekkban Agriculturists’ Relief Act, if a 
party in the position of the plaintiff in this 
suil oouid suo on one mortgage, leaving 
aside other mortgages of the aamo date, 
v/hioh together with the first morbgaga 
really made up one transaction. He could 
thus avoid an acoount being taken of the 
whole transaction between the parties, and 
then at a iuture time file a suit on the re¬ 
maining causes of aofeion, whioh as a matter 
of faot really made up one entire cause of 
action. I think, then, that the plaintiff 
haying omitted to sue on these two mort¬ 
gage non is when ho sued on the first mort¬ 
gage bond, he cannot now ask the Courb to 
pass a decree on those two mortgage bonds 
so as to be able to execute that deoree 
against b m balance of the sale proceeds of 
the property, whioh was sold in execution 
of the first decree. He is barred, in my 
opinion, under Order II, Bale 2 of the 
Civil Procedure Code, coupled With the 
provisions of sections 12 and 13 of the 
Dekkban Agiioulburisbs Relief Aob. The ap¬ 
peal therefore, I think, must be dismissed. 

Heaton, J. —It is well understood now, 
and for many years has been, that when a 
Court takes an aeoounb as provided by 
section 13 of the Dakkhau Agriculturists’ 
Belief Act, it docs not start the account 
with the particular bond or mortgage deed, 
or whatever it may be, whioh is pleaded as 
the basis of the suit. The acoount is taken 
ot the transactions between the parties 
to the suib, and if those transactions began 
at an earlier date than a particular bond, 
whether a money bond or a mortgage bond, 
and if the urausaoMons led up to that parti" 
oular bond then the aooounb is taken 
from the earliest of the preceding transac¬ 
tions and is continued right up to the data 
of the suit. That is now too well under¬ 
stood to need further comment. We hava 
in this oasa an insbanoe of conscious or 
unconscious evasion of that prinoipla of tha 
Dekkban Agriculturists' Belief Aob. 

The plaintiff was a mortgagee who had 
had before these mortgages other transac¬ 
tions with the defendant. A balance was 
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made up apparently, or ab any rabe ib was 
asserbed bbab bhere was a balance remain¬ 
ing payable by bbe defendant bo the plain- 
biff. The plaintiff made a small furbher 
advance, and bo seoure bhe bobal debt book 
bhree separate mortgage bonds from bhe 
same mortgagor, in eaoh oase relating to 
bhe aame property. He brought a suit on 
one of bhe mortgage bonds and obtained a 
deoree. When bbab suit was brought, of 
course acoounbs had to be taken under sec¬ 
tion 13 of the Dekkhan Agriculturists' 
Belief Aet, and ought bo have been taken 
in the way I have described. The aooount 
ought bo have gone back to the earliest 
transaction, and oughb bo have arrived ab 
bhe balanoe due when bbe bhree mortgage 
deeds were made, and have proceeded bo 
embraoe all bhe bhree mortgages. The 
account, however, did nobbing of the kind. 
It was limited bo bhe one mortgage deed on 
which bhe plaintiff then sued. 

In 90 permitting the aooount bo be taken 
bhe plaintiff was in grievous error. For, 
bhere is another matter whioh is perfectly 
well understood, and has been for years, 
and whioh has repeatedly been pointed out; 
it is bhab bhe Court often finds itself power¬ 
less to kake an aooount as contemplated by 
seotlon 13 without bhe conscientious assis¬ 
tance of the oreditor; so ib is the duty of 
the oreditor bo furnish the Court with what 
he asserts to be a true statement of the 
aooount ; and where a creditor does, as this 
oreditor did, in that earlier mortgage suit, 
deliberately refrain from presenting a 
complete aooount, and limits the aooount 
he presents to one transaction, when it 
ought bo have embraoed all, he is putting 
at naught the intention ef bbe provisions of 
the Dekkhan Agriculturists’ Belief Aob. 

Applying then the words of Buie 2, 
Order II, of the Civil Procedure Code to 
that particular condition of affairs whioh 
arises under* the Dekkhan Agriculturists’ 
Belief Aot, wo find that when a plaintiff 
brings a suit, he is usually bound to sue 
for the total debt due under ail his tran¬ 
sactions with the oreditor. There may be 
exceptions, but that is a general rule where 
bhe Dekkban Agrioulburisbs’ Belief Aot 
applies. There certainly was no need to 
make any exoeption in this case. Here, 
therefore, we have ciroumsbanoes whioh 
supply one of the simplest instances of the 
•pplioatlon of Buie 2, Order II, to the 


state of affairs contemplated by the Dek¬ 
khan Agriculturists' Belief Aob. The suit 
should have included bhe whole of the 
claim. It did not do so. Ib included only 
a part of bhe claim, aud a decree was 
obtained od that basis, and bhe only thing 
consistently with the law whioh we can do, 
is to bake ib that the plaintiff relinquished 
bhe rest of his claim. That being taken, 
this suit must of necessity bo dismissed, 
and I think the appeal should be dis¬ 
missed. Appeal dismissed. 
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Maoleod C. J., and Shah, J. 

Abdul Bajak Allisha Mulani —Plaintiff 
—Apppellanb. 

v. 

i 

Vaman Qanesh Padlikar —— 
Bespondent. 

Seoond Appeal No. 375 of 1919, deolded 
on 3rd March 1921, from the decision of 
bhe 1st Cl, Sub*J„ Sahara, in Appeal No. 157 
of 1918. 

* T. P. Act, S 60— Mortgage — Redemption, suit 
for—Decree stating that defendant should take land 
if plaintiff makes default and enjoy produce m 
lieu of interest but should return land on plaintiffs 
paying principal—Plaintiff is entitled to sue 
again for redemption. 

In a previous suit for redemption a deoiee was 
passed that the mortgagor must pay the defen¬ 
dant a oortain sum in annual instalments. In 
oase he tailed to pay any instalment, the defen¬ 
dant was to take the land in his possession and 
reoeive the produce of the land in lieu of interest 
and on plaintiff paying the prinoipal amount the 
land should be roturned to him. 

Held, that the deoree reserved plaintiff's right to 
redeem and he was entitled to institute another 
suit for redemption. 10 Bom. 461 (P. 0.) Diat. 16 
Bom. 669 IF. B) Foil. [P. 286, C. 2.] 

J. B. Qharpure —for Appellant. 

A. G. Desai —for Bespondent No. 1. 

Macleod, C. J.—The plaintiff sued to 
redeem the suit property and recover pos¬ 
session alleging that it was mortgaged with 
the defendant in 1874. The defendant 
resisted the olaim for redemption, on the 
strength of a deoree passed in Suit No. 480 
of 1881, whioh was a suit by the mortga¬ 
gor to redeem, in whioh the following 
deoiee was passed : — 
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“The plaintiff should pay to the defendant Rs. 
400 with interest at tho rate of eight annas per 
cent, par mensem by annual instalment of Kg. 50 
each from 31st March 1*84. If the plain till were 
to pay more than Rs. 0 0 the defendant should 
not refuse to aooept the same. In ease the plain¬ 
tiff failg to pay any instalment the defendant 
should take the land in his possession and receive 
the produce of the land in lieu of interest o.; the 
remaining amount and Government assessment; 
and on the plaintiff paying the principal amount 
at the end of any Fa3li year the land belonging 
to the plaintiff should be returned to him " 

4 

This case belongs bo that numerous 
class of oases in which the question arises 
whether the mortgagor is in effect) bringing 
a suit to exeoube a previous redemption 
decree, or whether he is seeking to exercise 
the right bo redeem, as a r ights which 9 . as 
reserved to him by the previous -’ooree. 
On the authority of Hari Ro.vje Grupiun- 
kar v. Shapurji Hormasji Bhet (1} if the 
suit mu<fl be treated as a suit claiming a 
right to execute the previous decree, then 
undoubtedly it must be dismissed. But if 
it oomes within the Full Benoh decision of 
this Court l\ Tani Bagavan v. Hari (2) 
than the plaintiff is entitled bo suoaaod. 
The decision must depend entirely on the 
nature of the decree iu the pievious suit; 
and the difficulty in reoonoihng *be various 
decisions lies in the fact that the barms ot 
the previous decree will generally vary, and 
further bh3 decision of the question may 
depend upon whether the previous suit baa 
been brought by the mortgagor or the 
mortgagee. Iu Tani Bagavan v. Hart, £>*/> 
Bhavani 12) the previous decree had been 
obtained by the mortgagee to this effeob:— 

“The order is that the defendant do pay to the 
plaintiff Ra. 396-10-0 in respeot of the bond, and 
if it be not paid, then the mortgaged laud, given 
as aeonrity, is to be given into the possession of 
the plaintiff until the sum due be discharged.” 

Mr. Justioe Farran, in giving the deci¬ 
sion cf the Full Bench, said : 

“In Ravji ShivramJoshi v. Kaluram (3) a Full 
Benoh of this Court dsoided that the filing oi a 
redemption suit like the present was the proper 
course for a mortgagor to adopt who desired to 
avail himself of the right to redeem reaerved to 
him by suoh a decree as the one before us. All 
that the Court in euoh redemption suit is at 
liberty to do is to construe the decree in the 
former suit, to ascertain its intention from the 
expressions contained in it, and to give effeot to 

(1) (1886) 10 Bom 461=13 I. A 66=4 Ban. 719 
(P.O.) 

(2) (1887) 16 Bom. 659=1887 P. J. 815 (F.B.) 

(8) (1873) 12 B. H. 0.160. 


that intention whan ro ascertained. In constru¬ 
ing the above deorea we do not find in it any 
substantial difference to distinguish it from the 
deoreas whioh the Court had to oonsider in Navlu 
v. Haghtt[±) and Tatya Vithrji v. Bapu Balaji<5) 
We oonsider that the decrees in those oases were 
oorrootly construed.” 

It seems to me tffiab in the decree in 
3uib No. 480 of 1881 bhe right bo redeem 
was reserved, and that bhe plaintiff is now 
enbibled bo sue for redemption. I would, 
therefore allow bha appeal. The decree 
must be seb aside, and the case must be 
remanded bo bhe trial Courb ho be heard on 
the merits. The respondent No. 1 to pay 
bhe costs of the appellant: up to date. 

Shah, J. —I agree. 

Case remanded. 


*4) (1884) 8 Bom. 803. 
(5) (1883) 7 Bom. 830. 
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Shali and Hayward, JJ. 

Bh 'lichand Kirparam and another — 
Plaintiffs- Appellants. 

v. 


Ranchhoddas Manchharam and others 
Defendants- L^aspondenss. 


Second Appeal No. 432 of 1919, decided 
on 6bh April 1920, from the decision of 
bhe Asst. J., Surat. 


^(a) Civil P. C. O. 34, Z?. 11 —Mortgagee with 
Vosscseion—Mortgagor continuiny in possession 
as tenant—Failure to pay rent,—Suit for posses¬ 
sion and rent - Claim "arises under mortgage," 

Where a mortgagee with possession allows the 
mortgagor to bo in possession on the basis of a 
rent note and subsequently on default in pay¬ 
ment of rent sues for possession and arrears of 
rent, his olaim is “claim arising under the mort¬ 
gage.” 44 Bom 366; 41 All. 399 Foil. S. A. 851 
of 1915 (Bom.) Dist. 35 All. 518 Ref. 

[P. 286, O. 2.] 


^(b) Civil P. C , O. 34, R. 14—Sale in contra¬ 
vention of rule is not void but voidable by Mort¬ 
gagor-Proper remedy is by application under 
S. 47, Civil P, C. 


A sale held in contravention of the provisions 
of the rule is not void but voidable at the in¬ 
stance of the mortgagor, and in order to avoid it 
it is sufficient for the mortgagor to show that the 
s*le contravenes the provisions of R. 14. (14 Bom. 
Ii. R. 254; 35 Cal. 61; 37 All. 165 and 32 Cal- 296 
Foil.) But the proper remedy is not a suit but 
an application under S. 47 to set aside the sale (19 
Gal. 683 (P. O.) Bel. to). But the Court has juris¬ 
diction to treat a suit as an application subjeot to 
the rule of 'limitation laid down by Art. 166. 
Limitation Aot. [P. 287, 0. 1 ; P. 288, 0. 2 & 

P. 289, 0. U 
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C. N. Thakor—tor Appellant. 

K. N. Koyajee — lor Respondents Nos. 1 
and 2. 

.hah, J. : — The plaintiffs in this case 
mortgaged the bouse in bUtd to defend>\a<J 
No. t iq 1910 wil'h possession. They ton- 
'oinuod in possession under i> {.nb-uotie 

passed at tba same time to the mortgage?. 
In 1914 bhe defendant No. 1 sued tbs 
plaintiffs 5o recover posse, sion u ! . the homo 
and tho rent due on the ronS noto, and 
obtained a decree against them. In execu¬ 
tion be obtained possession ot -he aouso 
and attached bbe equity of redemption in 
bhe bouse and one land owned by bno 
mortgagors. 

This land was mortgaged Ij one Bai 
Mankora who assigned her rights to (luien- 
danfc No. 3. Defendant No. 2 purchased the 
house and bbe land in January 1916: and 
both the sales wore confirmed in March 
1916. The prosenb suit was tiled by the 
plaintiffs in January 1917 to s.l aside the 
deoree and the sulas held ii cxeauuion 
thereof. For the purpo-e of this seoond 
appoal it is uecdloss Bo state v.eu ftllega- 
bions upon whioh he sought bo si:'i aside the 
deoree and both bhe sales. Id s enough bo 
state than the trial Court di missed the 
plaintiffs’ suit. In appeal blio decree ot 
bhe trial Court was confirmed, but tor bbe 
first time bho point relating to Order 
XXXIV, Buie 14 was considered with 
reference bo the sale ot the house. 

In the appeal bo this Court bho relief 
claimed is limited in argument bo the sub¬ 
bing aside of both the : ales : and it may 
bo mentioned at unuu that) there is no airor 
of law shown with regard to the conclusion 
reaohed by both tho lower Coutbs as to 
the sale of bbo land. la is olear thai] the 
appeal so far as it relates to the Sulu or the 
land must fau. It was mortgaged ao a 
third person and h was quite open bo the 
defendant No. 1 as decreo-holder to ruing 
the equity of redemption in the land 
belonging to bis judgment-debtors bo sale. 

As regards the sale of the house, how¬ 
ever, it is urged that it is oontraiy to she 
provisions of Ordor XXXIV, Rule 14, aud 
that on that ground it ought to be set aside. 
Thus we have bo oonsidor the plaintiffs 1 
suit so Ur as it relates to bho setting aside 
of the sale of the house. From the tacts 
stated above it will be olear that the defen- 


cant No. I, who was the mortgagee, ob¬ 
tained a decree in respect cf the rent of 
toe mortgage I property and brought the 
property to sale m execution ot that deoree. 

1*1 is important to note that the purchaser 
at bhe Court sale was nob the mortgagee, 
but a third person, original defendant 
No. 2. The questions ahaa arise with 
reference bo the sale are first whether it 
confirm ones M's provisions of Order 
XXXIV, Hu*e 14, secondly, whether the 
sale is liable to be sob aside on ihat ground 
alone, and, thirdly, whether the proper 
remedy to set aside the sale is by way of 
suit. 

As regards the first question it is urged 
ca behalf of defendants Nos. 1 and 2, who 
are really r.he cnly respondent; interested 
in this Suit, bhat Luo provisions of Buie 14 
would not apply, as the decretal olaim did 
nob arise under the morbgage. It is clear, 
in my opinion, that the claim for posses¬ 
sion and rein; arose under the mortgage. 
No doubt the olalui for rent as also 
for possession was based upon the 
rent-note ; but she rent note itself was 
bho result of the mortgage and the olaim 
b;sed thereon must be baton to arise 
ttndur the morbgage. The contention of the 
defendants is based upon too narrow a 
oonsbraobiou of the expression “ olaim aris¬ 
ing under bue mortgage”. Such a narrow 
c nsbruobion would unduly resbriob the 
legitimate soope ot this rule. It is true 
that uho old section 99 of the Transfer of 
Properly Act has been reproduced in a 
mocifiod and reM,rioted form in this rule ; 
but u*ou tjhun 1 do nob see bow a olaim 
arising under a rent-noio passed by the 
mortgagor lo the mortgagee could be said 
to arise otherwise than under the mort¬ 
gage. Iq the present ease there is the 
additional fact that the r6nb reserved hap¬ 
pens be equal to the Interest due on the 
moil gage amount. The arrangement, such 
as we have in the present case, Is very 
common at least in this Presidency; and 
substantially the claim made by the mort¬ 
gagee on the rent note is a claim arising 
under the mortgage w’bhln the meaning of 
the rule. This view is supported by the 
recent judgment of the Learned Chief 
Justice in Ibrahim Goolam v. Nihal- 
ohand (1). The moaning of the expression 
"olaim arising under a mortgage" has been 

(1) U919) 44 Bom. 866=55 I. 0. 586=22 Bom. 
h. R- 118. 




1921 bbaiohand kibpabam t). baeoehoddas manchharam (Shah, J.) Bombay 287 


discussed in Kadma Pasin v. Muhammad 
Ali (2\ The facts in that ca^e were differ- 
enb. Bub generally speaking the view 
taken by both the leaned Judges in that 
case as to the moaning of bbe expres c ion, 
supports the ccaclasion taat the eLim 
made in the present case by the mortgagee 
in his suiti against the mortgagors on the 
rent note is one arising under the mortgage. 
Mr. Koyaiao has referred bo Bhyramshet v. 
Subraya [ 3). There is no written judgment 
in this oe.se : the decree of the lower ap¬ 
pellate C mrt was simply confirmed bv this 
Court. It is true as pointed out by him 
that; a ol&im in respect of ^ lease was treat¬ 
ed as not* arising under a mortgage by the 
lower Courts in that case. Bub in the 
absence of: any written judgment of this 
Court, it ia difficult to know whether the 
point- was argued at the hearing and decid¬ 
ed by the Court. I may add that the deci¬ 
sion in Earibans Rai v. Sri Niioas Eaik '4) 
which was referred to in the lower Courts 
in this unreported case, has been consider¬ 
ed by the Allahabad High Court in 'oho 
later case to which I have already referred 1 . 
I agree with the lower appellate Court that 
the sale of the house was hold in contra¬ 
vention of the provisions of the rule. 

The second question is whether on that 
ground alone it is liable to bo S6b aside. 
The rule provides that the mortgagee shall 
nob be entitled to bring the property to 
sale otherwise than by instituting ft suit 
f or sale in enforcement of the mortgage. I 
think it s clear on genera! grounds as well 
as on the decided oases that a sale held in 
contravention of the provisions of the rule 
is not void but voidable at the instance of 
the mortgagor, and =.hat in order to avoid 
it, it is sufficient for the mortgagor to show 
that the sale contravene; the provisions of 
Rule 14. Apart from the quesbiou relating 
to the remedy which the mortgagor has to 
adopt in order to set aside the sals, this 
point has not been seriously contested be¬ 
fore ns. The decision of this Court in 
Sahadu Manaji v. Devlya Jaba (5), the 
judgments in Ashutosh Sikdar v. Behari 
Lai Kirtania (6) and Lai Bahadur Singh 

--.t-- 

(2) (1919) 41 All. 899'-=50 I. G. 184=17 A. L J. 
481. 

(8) (1915) S. A. No. 351 o! 1915 decided on 23rd. 
November 1915. 

(4) (1918) 95 All. 518=20 I. 0. 896=11 A. L. J. 
841. 

(5) (1911) 14 Bom. Ij. R 254=14 I. C. 780. 

(6) (1907) 85 Cal. 61=6 0. Ii J. 820=11 C. W. 
N. 1011. 


v. Abharan Singh (7) and the observations 
in Khiaraprial v. Bairn (8) support this 
conclusion. 

This brings me bo the third question as 
to which wa have heard further arguments, 
and whir. 1 :- presents some difficulty. The 
question is whether a suit by the mortgagor 
'•o set aside the sale is competent or whe¬ 
ther bis remedy is by way of an application 
under section 47 of the Code of Civil Pro¬ 
cedure to secure that result. 

In connection with this point it must be 
remembered that in this case defendant 
No. 2, the purchaser at the Court sale, is a 
third person and not the mortgagee himself, 
and that the suit if otherwise competent. 
\3 within Vue period prescribed under 
Article 12 of the Indian Limitation Aob. It 
is also important to note that in the present 
case the sale was held apparently after the 
usual noMca of theDarkhast by fehe dcoree- 
holder to oho judgment-debtors: but they 
did not appear at any stage of the execu¬ 
tion proceedings to objeot to bha sale. At 
the same time there was no adjudication 
during the execution proceedings that the 
sale was not contrary to the provisions of 
Rule 14. Thus for the purpose of this 
appeal it may be taken that though the 
plaintiffs were aware of the execution pro¬ 
ceedings they did not raise any objection to 
the sale before the confirmation thereof 
end that there was no adjudication in the 
execution proceedings as to the application 
and effsot of Rule 14. 

In has been urged that the question as 
to the application and effect of the Rule 14, 
Order XXXIV as regards the sale must be 
taken to'have been decided against the 
appellants, as no objection on that point 
was taken by them in the course of the 
execution proceedings. But the point was 
not raised by the appellants in the execu¬ 
tion proceedings ; and apparently it was not 
noticed by the Court, The sale was 
effected in execution of the dearee without 
any adjudication, as to whether it was 
contrary to the terms of that rule. The 
argument is that a point whioh might hava 
and ouphb to have been raised must be 
taken to have been raised and deoided. 
The section relating to res judicata has no 

(7) (1915) 87 All. 165=27 I. 0. 795=18 A. L. J. 

138. 

(8) (19J4)82 Gal. 296=82 I. A. 23=1 0. L. J. 
584=9 0. W. N. 201 (P. 0.). 
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direoi applioabion do the exeouiion proosoa- 
\q^. Tbo principle upon which bbe 
orders made in execution proceedings are 
held binding upon bbe parties, is pointed 
out] in toho ca?6 of Ram Ki^^pal Shuhul v. 
Mt Bup Kuari (9). Tboir Lorflsbip- 
observe ob pace 41 of the report that the 
matter deoiled in exception proceeding is 

“ As binding between the parties and those 
claiming under them as an interlocutory judgment 
in a suit is binding upon the parties in ovary 
proceeding in that suit, or as a final judgment m 
a suit is binding upon them in carrying the 
judgment into execution The binding fores of 
such a judgment depends not upon seotion 13 Act 
X of 1877, but upon general principles of law. If 
it were not binding, there would be no end to 

litigation.” 

These observations show that it applies 
bo bhe matter actually deoldod ; and I do 
nob bhink bhab on bbo facts of bhis oase 
bho point could be treated as having been 
decided on the anology of bhe rule contain¬ 
ed in section 11 of tbo Civil Procedure 
Code. It U open therefore, bo bhe 
appellants bo raise bbo question ** bo bho 
validibv of the sale on the ground that it is 
contrary to the provisions of Rule 14, 
Order XXXIV, in the present proceedings. 

As regards the remedy, in the argument 
it was suggested that a suit would bo 
barred by Rule 99 of Order XXI. It was 
ultimately oonoeded, and quibo properly 
conceded by Mr. Koyajl, that a suit to sob 
aside the sale on the ground that lb was 
held contrary bo the provisions of Rule 14 
of Order XXXIV would nob fall within 
bhe scope of the bar oreabod by Rule 92 (3.) 

The question Is whether bho remedy by 
way of a suit or an application to sot aside 
the sale under seotion 47 of the Code oi 
Civil Procedure is appropriate. With 
reference bo this point it has been urged on 
behalf of bhe appellant that in bhis Presi¬ 
dency it has been held that an auotion- 
puroha^er is certainly not bhe representa¬ 
tive of the decree-holder and that he is nob 
bhe representative even of the judgmenb- 
debbor. The decision in N arsimbk'it v. 
Bando Krishna (10) has been referred bo in 
support of this contention. I bhink it musb 
be taken thab bho auobion-purohaser is nei- 

(9) (1883) 6 All. 269=11 l A. 37=4 Bar. 489 

(P (10) (1918) 42 Bom. 411=46 I.O. 119=20 Bom. 
L. R. 496. 


bher bhe representative of the decree-holder 
nor of-the judgment-debtor. It is further 
argued that it that be so, section 47, would 
havo no application to aoy proceeding to 
which the auction-purchaser is a necessary 
party. It is quite true that section 47 ap¬ 
plies in berms to all questions arising bet¬ 
ween bho parties to the suit in which the 
deoree was passed or their representatives. 

It is contended that as bho auobion-puroha¬ 
ser is not bhe representative of any of the 
parties to the suit in whioh the deoree was 
passed, seotion 47 oannot apply. In Pro - 
sunno Goomar Sanyal v. Kali Das Sanyal 
(11). It was held bba* the more fact of 
the auobion-purohaser not being a party to 
the suih was nob fatal bo the application of 
scobion 244 of bhe Code of Civil Procedure 
of 1882. The following observations in 
the judgment are pertinent : 

“ Their Lordehipg ate glad to find that the 
Courta in India have not placed any narrow con¬ 
struction on the language of seotion 244, and that 
when a question has arisen aa to the execution, 
discharge, or aatiafao'ion of a deoree between the 
Reties to the suit in whioh the deoroo was pass¬ 
ed, the faot that the purchaser, who is no party 
to the suit is interested in the result has never 
beon he’d a bar to the application of the seotion." 

In Pita v. ChuntlcU (12) and Qokulsing 
Bhikaram v. Kisansingh (13) these obser¬ 
vations have beon applied to oases in whioh 
the auobion-purohaser was a party ; and the 
fuob that ho was uob a representative ol the 
parties bo bho suit was not hold bo be any 
bar to the application of sootion 244 of 
the Code of 1889. Scobion 47 of the pre¬ 
sent Code, which corresponds to seobloD 
244 of bho Coda oi 1882, musb bo oonsbrued 
in the same way. In my opinion the ob 
sevvabions of their Lordships of the Privy 
Counoil in Prosunno's cise (11) afford a 
oomplote answer bo the appellants’ conten¬ 
tion bh*t seotion 47 has no application to 
the present oase, because the auction-pur- 
chaser is a party bo the suit. It follows 
bhab the proper remedy is nob a suit but aD 
application under seotion 47 to sot aside 
the salo. 

Scobion 47, however, provides that the 
Court rfiav, subjeot bo any objaobion as bo 
limitation or junsdioiion, breat a proceeding 
under bhis seotion as a suib or a suib as a 

ill) (1832) 19 Cal. 63S=19 l. A. 166=6 Sar. 
209 (P. 0.) 

(12) U906) 81 Bom. 207=9 Bom. Ii. B. 1 & - 

(13) 1910) 94 Bom. 546^7 I. 0. 467=13 Bom. 
L. R. 699. 
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proceeding linger fib!s section as a suit or a 
suit as a proo-edin?. Under this provision 
it is permissible bo us to treat bhe present 
suit to set aside the sale as an application 
to set aside a sale under section 47 subjaot 
bo any obiaohlon as to limitation or juris¬ 
diction. In the present oase there is no 
objection as bo jurisdiction : but there is 
an objection a c bo limitation whloh must 
be considered. If the present suit is treated 
as a proceeding under seotion 47, i. as 
an application to set aside a sale, it seams 
to me that it clearly falls under Article 166 
of the Limitation Aob of 1908. Mr. Thakor 
has argued that Arbiole 166 really applies 
to an application render the Code of Civil 
Procedure of 1908 to set aside a sale in 
execution of a deoree, which is expresslv 
contemplated bv the Code, as for instance 
an applanation under Rales 89, 90 or 91 of 
Order XXI. He bas also referred to Arti¬ 
cles 166 and 172 oS the Limitation Act of 
1877 as supporting his contention that the 
application of the present Article 166 is 
limited to those oase» wbioh were express¬ 
ly provided in the old Article 166. It is 
urged that there is no provision in 
the Code of referring to an application 
to set aside a sale on the ground that 
it is contrary to the provisions of Rule 14 
of Order XXXIV. We have, however, to 
read the Article as it stands and to cons¬ 
true the words In their plain and natural 
sense. It provide' 1 for applications under 
the Code of Civil Procedure of 1908 to set 
aside sales in execution of decrees. The 
present suit, wbioh must he treated as an 
application under seotion 47 of the Code of 
Civil Procedure to sot acide the sale, is an 
application under the Code of Civil Proce¬ 
dure to set aside a sale in execution of a 
decree; and it is difficult without unduly 
restricting the plain meaning of the words 
to hold that an application of that charac¬ 
ter is outside the scope of Article 166. It 
may be that the change in the wording of 
the present Article 166 is due to the 
circumstance that it is intended to inoludo 
within its scope the old Article 172 in the 
Limitation Act of 1877, whloh is omitted 
in the present Limitation Act; and it may 
be that an application to set aside a sale 
on the ground that it is oontrarv to the 
provisions of Rule 14, Order XXXIV was 
not expressly contemplated bv the Legis¬ 
lature. But the words of the Article are 
wide enough to cover such an application ; 
and in my opinion it would not be right to 
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ourtail the scope of these words by refe¬ 
rence bo the previous history of the 
Arbiole, which is relied upon by Mr. 
Thakor in support of the restricted inter¬ 
pretation. I am therefore of opinion that 
the present suit must be treated as an 
application under seotion 47 to set aside a 
sale and that it is barred under Article 166, 
because it has not been made within 30 
days from the date of the sale. 

On these grounds I am of opinion that 
the plaintiff’s claim to set aside bhe sale 
must fail. 


The result is that this appeal fails, and 
must be dismissed. The dearee of the 
lower appellate Court is affirmed with 
costs. 


Hayward, J I agree that the olairn 
for possession and rent of the bouse did 
arise under the mortgage and that the sale 
of the house was voidable as contrary to 
Order XXXIV, Rule 14 of the Sohedule to 
the Civil Procedure Code. I also agree 
that the saib brought by the mortgagors tro 
set aside the sale by the mortgagees was, 
notwithstanding the fact that the suit 
affected the interests of the auobion-pur- 
ohasars, a matter between the parties to be 
decided under seotion 47 of the Code of 
Civil Procedure in view of the deoision of 
the Privy Council in Prosunno Coomar 
Sanyal v. Kasi Das Sanyal (11). It seems 
to me further impossible in view of that 
finding to hold that the suit did not fall 
within, and was not barred by, the wide 
words of Arbiole 166 of the Schedule to 
the Limitation Act. 

Deoree affirmed, 


*A. I. R. 1921 Bombay 289. 

Maoleod, C. J., AND Fawoett, J. 

Bapu Tatya Desai and others —Plain¬ 
tiffs-Appellants. 

v. 

Bala Bavji Desai —Defendant-Respon¬ 
dent. 

Second Appeal No. 649 of 1919, decided 
on 16th July 1920, from the deoision of 
the Asst. J., Sahara. 

* Limitation Act , S. 7 and Art. 44 —Alienation 
of joint family property by guardian—Suit to set 
aside alienation—Manager (one of the plain%H*) 
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of the family more than 21 at date ofxsuit — Limi¬ 
tation bar applies against other plaintiff also. 

The plaintiffs sued to recover possession of lands 
after setting aside the sale deed pas-od by their 
mother daring their minority. The plaintiffs were 
brothers, members of a joint family. One of 
them was more than 21 years of age and manager 
of the joint family when he filed the suit. 

Held, that he oould have given a disoharge 
and acquittance of all olaims against the defen¬ 
dants without the concurrence of the other plain¬ 
tiffs as manager of tbe joint Hindu f.tmily and so 
the entire suit was barred by limitation 

[P. 290, 0. 1.] 

Per Fawcett, J —The main objeot of the Legis¬ 
lature in B 7 is to limit the indulgence whioh is 
otherwise given to minors, so that, if there are 
several minors who can olaim the benefit of S b, 
that concession does not extend to oover the 
whole period of time up to the youngest of the 
minors beoomiug a major, but can o.tly be avail¬ 
ed of by the eldest of them. 31 All. 155 Dissented 
from. 39 Mad. 118 Poll. [P. 291, C. 1.] 

K . H. Kclkar—ior Appellants. 

K. N. Koyajte—iox Respondent. 

Macleod, C. J.:—The plaiutiffs sued 
lo recover possession of a moiety of the 
plaint lands after setting aside the sale- 
deed passed on 28th July 1905 by their 
mother during their minority. The three 
plaintiffs are brothers, members of a joint 
family, and it is admitted that the third 
plaintiff waa more than 21 years when he 
filed the suit. Therefore under Arbiolo 44 
oi the Indian Limitation Aot, the suit as 
against him was clearly barred. The 
question arises whether seotlon 7 of the 
Indian Limitation Aot is applicable and 
whether the bar also applies to the first 
and second plaintiffs who are still minors. 
They will b3 barred if the third plaintiff 
oould have .liven a disoharge and acquit¬ 
tance of all olaims against the defendants 
without the oonourronoe of the first and 
seoend plaintiffs as manager of tho joint 
Hindu family. Now the cause of aotlon 
whioh the plaintiffs had owing to the sale- 
deed executed by their mother being, as 
they alleged, contrary to their interest, was 
a joint oause of aohion, and time would 
run against them all when one of thorn 
beoame entitled to give a disoharge with¬ 
out the oonourronoe of the others: see 
Kirpal Singh v. Balwant Singh (l). I 
agree with the reasoning of the learned 
appellate Judge at page 2 of the print 
where he says: 

(1) (1918) 40 Oal. 288=17 I. C. 660=16 Bom. 
Ii. R. 79=24 M. L J. *8 (P. 0.). 


“It le not denied that the plaintiff No. 3 jg the 
managing member of the family ; hence he had a 
right as soon as he attained majority and became 
auoh managing member to bring a suit as such 
manager for reoovery of not only his share of 
the alienated property but of the whole of the 
alienated propertv, including his minor brothers' 
shares, treating the whole as family property im¬ 
properly alienated daring the minority of him¬ 
self and his younger brothers. If he fails to do 
so within the period allowed by Article 44 of the 
Limitation Aot, the minor brothers cannot be 
allowed to contend that they had separate causes 
of action to recover their f»hares alone, apart 
from the cause of action of the adult managing 
member to recover the whole I. therefore, hold 
that tho whole suit is time-barred. 

The test seems to be this: supposing the 
third plaintiff had brought a suit within 
three years of attaining majority to set aside 
the alienation made by his mother, and 
that suit had been dismissed, would the 
next brother be allowed to file a suit and 
also any other brothers there might be, 
who wore minors at the time, as soon as 
they oame of age. It appears to me that 
the oause of aotlon would be joint amongst 
them all, the issue b3ing whether the 
alienation made by their guardian mother 
was a proper one, and when onoe that point 
has been deoided iu a suit filed by one of 
the sons who is entitled to be considered as 
a manager of tho joint family, than that 
decision would be binding on them all. In 
my opinion, the deoision of the learned ap¬ 
pellate Judge was oorreot and the appeal 
should be dismissed with oosts. 

Fawcett, J.—I agree that the appeal 
should be dismissed with oosts. The main 
question Is whether the plaintiff No. 3 
oould have given a discharge as manager of 
tho joint Hindu family consisting of himself 
and his minor brothers without the oonour¬ 
ronoe of tho latter. On this point it has 
been laid down bv the Privy Counoil in 
Kishan Prasad v. Har Narain Singh (2) 
that the manager of a joint family business 
has a power of making oontraots, giving 
receipts, and compromising or discharging 
the olaims ordinarily inoidontal to tbs 
business; and having regard to the exten¬ 
sive powers of a manager of a joint Hindu 
family, which includes a power to contract 
debts for tho family, it seems clear, that he 
has power to give a disoharge without the 
concurrence of the minor members of the 
joint family. It was argued for the appel¬ 
lants that he oan only do so for the bene- 

(2) (1911) 33 All. 272=»9 I. O. 789=38 I. A. 45 
(P.O.). 
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fit cf the family, bub this seems to me to be 
immaterial. Under seotion 7 of febe Indian 
Limitation Aofc, we have only to oonsider 
whether the manager oan give a disohargo 
without the concurrence of the minor 
members of the family, and the answer 
clearly is that he can—although no doubt, 
if he does nob do it for proper purposes that 
discharge might be invalid so far as the 
interests of the minor members of the 
family are concerned. 

The ruling in Dorai&ami Serumadctn v. 
Nondisami Saluvan (3) is an authority 
that the suit is barred in such a case as the 
presenb, and it seems to me that bho rea¬ 
soning on which that case prooeeds is 
sound. In Ganga Dayal v. Mani Ram (4) 
no doubt, the contrary view was taken but 
with due respeot to the learned Judges who 
daoided that oaso, it seems to me that their 
conclusions are based on irrelevant consi¬ 
derations. The fact that the manager 
could not have sued alone but must h .ve 
joined his minor brother as a oo-plaint iff is 
not one which affects the provisions of 
section 7 of the Indian Limitation Act, so 
far as I oan see. Then it is said in that 
case, that there was nothing to show that 
plaintiff No. 3 ever ached as a manager, and 
that, as a matter of fact, he simply remain¬ 
ed quite inaolive. That again seems to 
me irrelevant. The only question is whe¬ 
ther he could give a discharge without the 
concurrence of the minors. The authority 
of this case is also weakened by Rati Bam 
v. Niadar (5), where it is said that all 
oases anterior in date to the passing of Act 
No. IX of 1908 require to be considered 
in the light of the words then insert¬ 
ed in seotion 7 of the said Aob. It 
seams bo me that the main objeob of the 
Legislature in seotion 7 is to limit the 
indulgence whioh is otherwise given to 
minors, so that, if there are several minors 
who oan claim the benefit of seotion 6, 
that oonoession does not extend to cover 
the whole period of time up to the youngest 
of the minors becoming a major, but oan 
only be availed of by the eldest of them. 


* A. I. R. 1921 Bombay 291, 

Macleod, 0. J., and Fawcett, J. 

Pranjiwandas Farshottamdas —Plaintiff- 
Appellant 

v. 

Bai Mani —Defendant-Respondent. 

Saoond Appeal No. 788 of 1919, decided 
on 23rd September 1920, from the deoision 
of the lsb Cl. Sub-J., Broach in Appeal 
No. 47 of 1917. 


* Limitation Act , S. 19— Sanad register— 
Entry signed by Sanad-holder showing him to be 
mortgager may be “ acknowledgment. 1 ' 


iLntnea made in a register of Sanada. allowing 
that the Sanad-holder ia a mortgagee and signed 
by the Sanad-holder, may be an acknowledgment 
within S. 19)(Case-law discussed.) 

. j a & _ away with the 

necessity of the acknowledgment being addressed 
to the oreditor, 37 Bom. 326 (P. 0.) Poll. 

___ _ t [P.293, 0.1.] 

fl. V. Divatia —for Appellant. 


G. N. Thakor —for Respondent No. 1. 


Macleod, C. J.—The plaintiff, lan agri¬ 
culturist, sued, under the provisions of the 
Dekkhan Agriculturists’ Relief Act, to 
redeem and reoovar possession of the 
plaint lands from the idefendants, alleging 
that he derived title from one Valla- 
vram Devram who mortgaged the plaint 
lands with possession to Dasai Vallavram 
Duliabhram on the 1st September 1826 
for Ra. 51. The plaintiff’s suit was dis¬ 
missed in the trial Court on the ground 
that his right to redeem was barred by 
limitation. The plaintiff relied upon 
certain acknowledgments by the mortgagee 
of his liability to be redeemed whioh were 
made by him in 1865 and 1876 and by 
his widow in 1882. Both Courts have 
hold that these are not acknowledgments 
within the meaning of S, 19 of the Indian 
Limitation Act. It is, therefore, necessary 
to oonsider what the acknowledgments 
relied upon by the plaintiff are. 


Appeal dismissed. 


(9) (1913) 88 Mad. 118=21 I. C. 410=25 M. L. 
J* 405* 

(4) (1909J 31 All. 166*1 I. 0. 824=6 A. L. J. 
62 * 

(6) (1919) 41 All. 436=49 i. 0. 990=17 A. Et. J. 
G49» 


In 1865, the Government direoted an 
inquiry with regard to the nature of inam 
lands with the result that Sanads were 
issued to the holders. The Sanad No. 838 
was issued to Desal Dayaram Vallabhram 
on the 8bh of January 1865. Exhibit 8 
is a register book of the giving of Sanads 
of Inam lands for the Samvat year 192J 
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in this particular village. The rogisber 
gives bhe date of tho Sanad in a column 
which is reserved for bhe date. The 2nd 
column is for bhe name of bhe person in 
whoso name bhe Sanad is given and his 
residence. In bbab oolumn is this entry:— 

" Desai Dayaram Vallabhram of Hansob 
mortgagee from Anandrao and Hardeo, 
sons of Bhana Vallabh." Then follows £ 
description of bhe lands and bhe amount 
bo be recovered by Government. In bbo 
lasb oolumn is bhe signature of Desai 
Dayaram Vallabhram in his own haud- 
wribing. 

Exbibib 9 is again a register of Sanads, 
and, on the 10th February 1876, Desai 
Dayaram Vallabhram signed the register 
in which he is described as mortgagee o£ 
the lands in respect of whioh a Sanad was 
given, and again oa the 18th of Oobobor 
1882 Desai Dayaram's widow signed the 
register when a new Sanad was issued bo 
her. Ib is urged for the plalnbilf bbab 
bhese are acknowledgments by bhe mort¬ 
gagee that he was bhe mortgagee of the 
plaint lands, and that, therefore, he 
admitted his liability to be redeemed by 
bhe mortgagor. On bhe other hand it is 
arged bbab bneso are merely rooeipbs for a 
dooumont, and that no admission of 
liability oau ba extracted from bhe faob 
that bhe mortgagee simply signed bhe 
register. Now I think that bhe whole 
entry in the register must be looked at, and 
ib is fair to presume that Desai Dayaram 
signed the register with full knowledge 
of its oontenbs, and know that he was 
desoribed as mortgagee of the suit lands, 
and knew that he was being given a 
Sanad by Government beoause be was a 
mortgagee. Admittedly, if Desai Dayaram 
had only signed a reoeipb on a loose pieoe 
of paper acknowledging that he received 
the Sanad, bhe oase might be a very 
different one. Bub we have gel bo oonsider 
the whole document in bhe ease, and I 
think we are bound to hold that bhe 
registers bearing bhe signatures of Desai 
Dayaram Vallabhram and his widow were 
acknowledgments of bhe mortgagee's liabi¬ 
lity bo be redeemed by the mortgagor of 
the suit lands. 

The plaintiff relies upon bhe decision in 
BiralaL Iohhalal v. Narsilal Chaturbhuj - 
das (1)» and if that deoision applies bo this 

(1) (1919) 87 Bom. 026=18 I. 0- 909=40 I. A. 
68 IP. o:j. 


ease, there can be no doubt that bhe plain¬ 
tiff is onbibled to suooeed. By bhe lower 
appellate Courb tha’^ case has been distin¬ 
guished on the ground that bhe faobs vary. 
That may very well be, but the question 
is whether the principle underlying that 
deoision will apply bo bhe faobs in this 
case. There, no doubt, bhe mortgagee was 
onbibled under bis mortgage to certain 
money payable by bhe Treasury and he 
signed bhe receipts for payments of this 
money allowance as mortgagee. Their 
Lordships say at p. 337 : 

“ Tho mortgagees of tho donigiri dastur had in 
the ordinary ooarse prooured tho entry of their 
names in the Collector's boobs as mortgagees 
under the mortgage in question, they being 
entitled to the payment of tho annual allowance 
into whioh the original rights had been commut¬ 
ed. Consequently the payments of the poriodioal 
instalments of that allowance wero repuUdY 
made to them as puoh mortgagees as they loll 
due. Tho rights of the mortgagees wore at that 
timo vested in somewhat unequal shares in two 
pornous named rospLOtivsly Lalitbuwat Lallubbai 
and Mansukhram Nandkishordas. The eutry in 
tha book of tho Government agent entrusted .vith 
tho payment of tho allowaneo statoa that the 
payment is made to ‘the undermentioned mort¬ 
gagees of Desai Partabrai Mugatrai,’ and there 
follow tho names of tho two above-mentioned 
mortgagees. Tho amounts of the shares belong • 
ing to eaoh of these mortgagees are set ag dnst 
their names, and agaiosa these shares the 
mortgagees nave in their own handwriting writ¬ 
ten their rospootive names in aoknowludgmeus of 
the reoaipt of their shares. Their Lordships aro of 
opinion that this is olcatly an acknowledgment 
by thorn that thoy reomvod tneso payments as 
boiug the parties interested in tho original mort¬ 
gage, and that their interest in the property was 
that ol mortgagees thereunder." 

It would be Doled bhai in bhe ease I am 
referring to, bhe enhry in bhe book of bhe 
Governmenb agent staled bbab bhe pay¬ 
ment was made bo bhe undermentioned 
mortgagees. Here, in the Sanad register, 
whioh was bhe Government record of 
Sanads issued bo the persons entitled 
thereto, it Is stated that bhe person in 
whose name the Sanad was given in res¬ 
pect Of the land referred to in the entry 
was Desai Dayaram Vallabhram of Hansob 
mortgagee from Anandrao and Hardeo, 
sons of Bhana Vallnbh. It seems bo me, 
therefore, that p rima facts there cannot 
bo a oloarer oase of a mortgagee’s acknow¬ 
ledgment bbab he was liable bo be redeem¬ 
ed by the mortgagor of the mortgaged 
premises, and it would oerbainly lie Hp(^n 
the person disputing the acknowledgment 
to show very dearly that it was not an 
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acknowledgment of liability. Thab cannot 
be done. It could only be done by show¬ 
ing shat in 1865 when Desai D^yaram 
signed this register he had no intention 
whatever of signing as mortgagee, and thab 
even at that daue he intended to rapuciafc-j 
his liability to be redeemed. There is no 
reason whatever ter thinking that at that 
time the mortgagee had the slightest in 
tension of disputing his liability towards 
the mortgagor, or over thought thab he wa 3 
signing this entry in any other oapaoiby 
except as mortgagee, that is to say, a per 
son who Trb that time under the ordinary 
law was liable to be redeemed by She morb 
gagor on payment of the mortgage money. 

The defendants suggests that is was nob 
a goed acknowledgment, because it was not 
addressed to the mortgagor. However Ex¬ 
planation 1 bo S. 19 of the Ind an Limita¬ 
tion Ao 3 does away with the necessity of 
she acknowledgment being addressed te 
the oi editor and that very point was taken 
in argument in Majmuaar Hiralal Itchha - 
Lai v. Desai Harsilal Chaturbhujdas (l). 
There it was argued by the appellant's 
counsel fehab there was no acknowledgment 
bo the plaintiffs or to any one through 
whom they claimed, and that lb was 
reasonable to suppose that the Statute of 
Limitation made no change in the English 
law, although the words " bo the person 
entitled thereto or his agent; ” appearing 
in the English Statute did not appear in 
the first Indian Limitation Aob XIV oi 
1859. Lord Moulton remarked that it was 
enough that those words were not in the 
Indian Statute, and counsel wished they 
were there. 


Some reliance might, it may be argued, 
be placed on what was stated by their 
Lordships in their judgment in Fatimatul - 
nissa Begum v. Sundar Das (2) that in 
the case of a mortgagee granting a lease 
of the mortgaged properby to the mortga¬ 
gor describing himself as a usufructuary 
mortgagee, that would not be an acknow- 
legment which would give a new starting 
point for limitation. Bui it appears from 
the faofcs ef that oase that that particular 
lease was granted more than sixty years 
after the date ot the mortgage and so after 
the period of limitation bad expired, and 
therefore, there was no necessity to oonsi- 


12) (1900) 27 Oal. 1004=27 
N. 565=7 Bar. 718 (P. 0.). 


I. A. 108=4 0. W. 


dor whether or not it could be considered 
as an acknowledgment. Wnat was argued 
in that case was that the statement in the 
lease bhaa the lessor was a usufrao&uary 
mortgagee estopped the mortgagee repudia¬ 
ting that oharaober in litigation with the 
mortgagor. Thab of ooursa was an entirely 
different question. 

So it seems to be the learned appellate 
Judge has erred in not applying the deci¬ 
sion in Hiralal Ichhalal Narsilal 
Chaturbhujdas (1) and has placed too much 
reliance on other oases which, in my 
opinion, do not support the defendants’ 
oase. I think, therefore, that the deoree 
of the lower appellate Court must be set 
aside. The trial Court hold that although 
it was noj necessary to find what was due 
on the mortgage sought to be redeemed on 
taking accounts, still if it were necessary 
he would 6nd that nothing was due. But 
that question was not dealt with by the 
lower appellate Court. Therefore we set 
aside the decree and remand the suit to be 
decided by the lower appellate Court on 
the msriGS. The respondents, to pay costs 
in this and the lo wer appellate Court. Each 

party to pay his own oosts in the first 
Court. 


Fawcett, J.—In Gopalrao v. Harilal (3) 
it is said that “ an acknowledgment within 
the meaning of S. 19 (of the Limitation 
Aob) must distinctly and definitely relate 
bo the liability in dispute...It need not be 
express ; it may be left to implication. It 
must bu a necessary implication from the 
words used that the person acknowledging 
was referring to and admitting the liabi¬ 
lity, not any liability." Accepting this as 
a oorreot statement of the law, I think the 
signatures of Desai Dayaram Vallabbram 
m Exhibits « and 9 do constitute acknow¬ 
ledgments of the liability in question 
within the meaning of S. 19 of the Indian 
Limitation Act. 


w mow yxaua HU uonsiuer 

what these Sanads were. They resulted 
from the Summary Settlement, and were, 
therefore, issued under Bombay Aot VII 
of 1863. Under S. 2 of that Aot the Sanad 
was the symbol of the final authorization 
and guarantee whioh the Governor in 
Counoil was empowered to give to holders 
of certain lands. The grant of the Sanad 

W (1907)7 Bom. L. B. 715. 
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was, therefore, an aot of considerable sigoi- doubt the mortgage was then soma forty 
flounce and importance. It is also dear from years old. But Dayaram was the son of 
S. 32, cl (/), of the Aot that Desai Daya- the original mortgagee. The lands were 
ram Vallabbiam was de oribed as a shown in the Revenue Records as held by 
mortgagee because as a mortgagee in him as mortgagee, and the register which 
possession he came within the defini- he signs similarly describes him as mort- 
tion of the word " holder” in that gugeo. In chose oiroumstanoes, I think, 
olause. Therefore his description as mort- the Court should draw a presumption 
gages was not superfluous, bub bad a real under S. 114 of the Indian Evidence Aot 
signifloanoov Seotion 7 of the same that ha was perfectly aware that it was in 
Aot provides that a Sanad issued under that capacity alone that he was receiving 
the Aot should be binding not only the Sanad, and that he did in faot intend 


upon the actual holder, his heirs and 
assigns, bub also on the rightful owner, 
his heirs and assigns, whosoever suoh 
rightful owner may be ; and the proviso 
adds that nothing in the Aot shall deprivo 
the rightful owner, his heirs or assigns of 
any right bo recover the lauds from the 
actual holder, hie heirs or assigns. Tho 
Sanad also under that section becomes 
binding upon the rightful owner, his heirs 
and assigns, in the event of bis or their 
recovering possession. In those circum¬ 
stances Dosai Dayaram by one description 
‘mortgagee’ in Exhibits 8 and 9 would have 
his attention drawn to the f mb that ho was 
obtaining the Sanad not necessarily as a 
rightful owner, but a? a holder by virtue of 
a title as mortgagee in posse i»on. It must 
further be remembered that before those 
Sanads were Issued, notices wore issued 
and inquiries made so the.t it would be 
almost impossible that Desut Dayaram did 
not know that the Sanad was given to him 
as a mortgagee In possession. 

Then, again, ha is not simply described 
as “ mortgagee,” but as “ mortgagee from 
Anandrao and Hardeo, tho sons of Bhana 
Vallabha," that is to say, the sons of the 
original mortgagor. The description, there¬ 
fore, dearly covers the particular liability 
to redemption which Is in question in this 
suit. This remark applies to both Exhibits 
8 and 9. 

Then, we have Exhibit 7, a register re¬ 
lating to the Summary Settlement in the 
village for the year 1864. In it Dayaram 
Vallabhram is speolfloally described as 
1 mortgagee holding as morbgagoe from 
Bhana Vallabha’s sons Anandrao and Har- 
dev” and column 16 of the register states 
that the land had baon mortgaged for 
Rs. 51 by a deed of 1826. It Is improba¬ 
ble that Dayaram Vallabhram would not 
be oognizant of that particular entry. No 


to acknowledge that he was a mortgagee. 

I do not agree w’fch the flndiDg of tho 
lower appeliate Court that is is clear that 
when be received the Sanad it was not 
present so his mind that he was making an 
uoknowledgmer.b of his liability in resoeob 
of the mortgage. That seems to me to be 
going in the face ot the proper presumption, 
and to be a legally inoorreot finding. The 
faot that other person 5 who received Sanads 
may not have signed the register but 
other pieoes of paper, and the faobs that 
there might bo a case where, though suoh 
a signature appeared on the register, yet 
tho oiroumstanoes might show that it was 
made without any intention of acknow¬ 
ledging a liability as mortgagee, are entire¬ 
ly immaterial in this partioular case. 

On the other point I agree with the 
learnod Chief Justice that the faot that the 
acknowledgments were not addressed to 
the mortgagor or his heirs Is clearly im¬ 
material under Explanation 1 of S. 19 of 
tho Indian Limitation Aot. The point is 
fully discussed in Starling’s Indian Limita¬ 
tion Act, 6th Edn., pp. 103 and 104, where 
it is shown that tho weight of authority is 
clearly against the decision in Imam ili 
v. Batj Nath Bam Sahu (4). Against that 
decision there is tho authority of the Privy 
Counoil not only in Hiralal lohhalal v. 
Narsilal Ghaiurbhujdas (1), but also In 
Mamram Seth v. Seth Ruvchand (6) and 
this Court in Shriniwas v. Narhar 16) has 
also rejected suoh a contention. I agree, 
therefore, with tho proposed order. 

Deorct set asidd. 


(4) U906) 83 Cal. 613=3 C. L. J. 676=10 C. W. 
N. 661. 

(6) (190G) 83 Cal. 1047=39 I. A. 165=4 C. L. J. 
94=10 O. W. N. 874 (P. C.). 

(6) (1908) 82 Bom. 296=10 Bom. L. a 874. 
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Maoleod, C. J., and Fawcett, J. 

Qitabai Bh^u Rajmane —Plaintiff-Ap¬ 
pellant 

v. 

Krishna Malhari Shinde -Defendanb- 
Bospondenb. 

Second Appeal No. 811 of 1919, decided 
on 20th August 1920, from the deoision of 
the Asst. T., Sahara, in Appeal No. 66 of 
1918. 

Landlord and tenant —Landlord mortoaging 
land to third varty—Redemption suit—Tenant 
made defendant and claiming Miras riqhts — 
Plaintiff referred to separate suit in respect of 
these—Tenant cannot claim adverse possession 
until redemption. 

Tn a redemption suit a defendant (not the 
mortgagee who was in possession as tenant 
claimed miras rights The Court expressed itself 
in favour of the probability of the contention but 
referred the plaintiff to another suit for eject¬ 
ment. Plaintiff subsequently, after redemption 
filed the ejectment suit. 

Held, that the mortgagor could not have filed a 
suit for ejectment before he had redeemed the 
mortgage and so the tenant could not olaim 
adverse possession of Miras rights till then. 

FP. 295, 0. 2, P. 296, 0. 1.] 

Jayakar and P. B. Singne—ior Appel¬ 
lant!. 

K. N. Koyajee —for Bespondent. 

^ Maclcod, C. J. —The plaintiff sued to 
ejeoti t>he defendant!, to reoovar possession of 
the plaint land and for arrears of rent. The 
defendant claimed that the plaint land be¬ 
longed to his family from anoient time by 
Miras rights. The land originally belonged 
to one Balaji who mortgaged it to Shiralkar. 
The plaintiff purchased the equity of re¬ 
demption of Balaji on the 18th of Oobober 
1910 and acquired the interest of the mort¬ 
gagee Shiralkar by an award deorse in 
original Suit No. 686 of 1911. He thereby 
became full owner of the plaint land. 
The defendant olaimed that he had be¬ 
come entitled to Miras rights in the land by 
adverse possession. Undoubtedly a tenant 
can set up against his landlord a olaim 
to hold under more favourable terms of 
tenancy than those which the landlord is 
prepared to oonoede, and he oan acquire 
such rights by prescription. The only 
question in this oase is, whether we are 
satisfied'that under the law the defendant 
has acquired 1 the Miras rights by adverse 


possession. His olaim to suoh title depends 
enbirely upon the faot that in Suit No. 296 
of 1895 he contended that he was a Miras- 
dar. That suit was hied by the mortgagor 
Balaji’s daughter and heir for redemption 
of the mortgage against the mortgagee, 
Krishnaji Shiralkar. The present defend¬ 
ant was joined as a party as he was culti¬ 
vating one of the mortgaged lands as a 
tenaub under a lease, Exhibit 72, and a 
Kabulayat, Exhibit 73. The Judge said: 

“The defendant No. 4 also oontenda that he has 
been in cultivation of the land Survey No. 888 
for upwards of 103 yeara and olaima Miraa rights 
over it. The rent-notes put in herein Exhibits 
59 and 77 coupled with plaintiff’s admigeion that 
she has to contribute Bg. 22-8-0 annually for 
Survey Nos. 497 and 522 give good reason for 
saying that the contentions of defendants 2, 8 and 
4 are not without foundation These contentions 
cannot conveniently be deoided in this suit. The 
plaintiff, therefore, must be referred to a separate 
suit in ejectment against defendants 2, 8 and 4 .” 

It has been argued that this contention 

raised in the former isuib has been consid¬ 
ered probable by the Court aad henoe de¬ 
fendant is a Mirasdar. However, nothing 
can bo mote dear than the faot that the 
Court expres?iy treated that question as 
not directly and substantially in issue and 
the mere expression of opinion as to proba¬ 
bilities in that judgment oannot be re¬ 
garded as a decision of the question. The 
learned trial Judge then considered what 
was sufficient to constitute a commence¬ 
ment of adverse possession of a superior 
tenure by a tenant, and he says : 


xus mere assertion of anch 


. — C M Utnutu IB JUU1 

gumoienfc to oouatituta adverse possession. As 
between the bolder of a superior and that of an 
mfatior tenure, where things go on in aoeordanoe 
witn the terms ol the tenure, no adverse posses- 
e.on on the part of the holder of the under¬ 
tenure oan arise aad there must be a dietinot 
olaim on his part of some right inconsistent with 
the tenure before his possession oan beoome ad¬ 
verse to his superior landlord. There must be a 
distmot olaim in opposition to the right of the 
landlord which is brought to his notice and ao- 
qmesoed in. The mere faot that the landlord on 
hearing of the olaim does not take aotive steps 

against the tenant does not necessarily amount to 
acquiescence ” 


-The learned Judge, therefore, considered 
than the defendant had not beoome a 
Mirasdar by adverse possession, and passed 
a aeoree directing the defendant to put the 
plaintiff In possession. In first appeal this 
deoree was reversed, the plaintiff's olaim 
for possession was rejeoted and the defen¬ 
dant was directed to pay enhanced rent 
The learned Judge relied on the deoision of 
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Thakore FaUsingji v. Bamanji A. Dalai (1). 

I cge no reason to dissent from the deci¬ 
sion In that case. Bub the principles laid 
down there must be applied to the faots of 
eaob case as they arise. It appears to me 
the simple question is, oould the mortgagor 
in this ease have filed a suit against the 
defendant for ejectment before be redeem¬ 
ed the mortgage ? For it seems that if the 
mortgagor oould not file the suit until be 
redeemed, it would be absurd to say that 
time bad begun to run against him until 
he did redeem, and that seems to have 
been the opinion of the Allahabad High 
Hourt in Muhammad Husain v. Mul 
Chand (9). ^bat was a very similar oa<e 
where the plaintiff purchased the equity of 
redemption and then brought a suit to re¬ 
deem. The olaim was made by the defendant 
that he had acquired a title by adverse 
possession before the mortgage hod been 
redeemed. The learsed Judges said: 

“It has been more than onos laid down bv t be 
High Courts of this country that possession whioh 
may be adverse to the mortgagee is not neoensari- 
lv adverse to the mortgagor, the reason being 
that the possession adverse to the mortgagor oin 
oalv ariso after the mortgagor has become en¬ 
titled to immediate possession Here the mort¬ 
gagor was not entitled to snoh possession, nor 
would he be entitled to it until he redeemed the 

mortgage”. 

In this case although the defendant may 
have aseerted in 1895 that he had the 
Miras rights, the mortgagor was not entitl- 
ad to eject him. He was not entitled to 
take any steps until ho redeemed the mort¬ 
gage, and that really was the effect of the 
deoision in that suit of 1895. The Judge 
in that case may have told the plaintiff he 
must file a separate suit in ejeobmenb 
against defendants, % 3 and 4, but I oan- 
not think that ha thereby decided that the 
plaintiff had an immediate right to 61e that 
suit before he had redeemed the mortgage. 
Therefore this is not ft oase where a party 
takes proceedings in a oertain Court and he 
is told that he hfts not appealed to the 
proper Court and is referred to another 
Court. It depends entirely whether be 
wonld be entitled in tbe oiroum^tanoes of 
the case to appeal immediately to that 
other Court. It Is olear that if he had filed 
a separate suit against the defendant, he 
would have been given the same answer, 
that as mortgagor before redemption he 
had no right to file a suit. 


In mv opinion, therefore, this appeal 
must be allowed and the decree of the trial 
Court restored. 

Costs of the appeal and of the lower 
appellate Court to follow the event. 


Fawcett, J.—I concur. I think in the 
circumstances of tbe present ca c e tbe fact 

fcbab tbe mortgagor, whose interests ar0 
now vested in tbe defendant, could not 
obtain immediate possession until themort- 
eage bad aobuallv been extinguished is 
fatal to the plea that the defendant has 
obtained a title bv adverse possession It 
might have been different If the defendant 
bad brought a suit nnder *ha Mamiatdars' 
Courts Act against the mortgagor or rather 
hi* 5 representative, and obtained an order 
restraining tbe latter from interfering with 
bis possession. For in that ca’O tbe olr- 
eumstancas would be similar to those in 
Babv v Mdhadaji (3^ where it was held 
that tbe defendant bad acquired a title bv 
adverse possession both against the mort¬ 
gagor and against the mortgagee. But in 
the present case the redemption c ult of 
1895 cannot bo treated on the same footing. 
Tbe decision in *hat suit merely amounts 
to saying that a redemption spit of that 
kind was not a proper one in whioh to 
decide the question of title or tbe defen¬ 
dant's right to continue in possession. It 
cannot, therefore, in my ooinlon, be said 
that tbe defendant " successfully resisted ” 
the plaintiff’s olaim to evict him in that 
suit within tbe meaning in which those 
words are used in Budesab v. Han - 
manta (4d Nor does tbe principle laid 
down in Thalcovn Fatesinai* v. Bamanji 
A. Dalai (1) assist the defendant in this 
oase. There it Is said : 


“If the tenant not only openly *Bfl A vtfl to the 
knowledge of the owner an adverse Interest, hut 
proceeds to enjov benefits claimable oqIv on tbe 
basis of khat interest, hh possession at onoe be¬ 
comes adverse and limitation begins to ran 
against the owner from that time ” 

But in the present case the defendant 
did not enjov any benefit,s other than those 
derived from his being a tenant under the 
mortgagoe, so that under the principle there 
laid down, the defendant’s possession was 
not adverse to tbe mortgagor. 

I oonour, therefore, in allowing the 
appeal. 

Appeal allowed. 


(11 (1908) 97 Bom. 515=5 Bom. TV. R. 974. 
(9) (1905) 72 Alt. 895=1905 A. W. N. 4. 


(81 11*90 19 Bora. SAB. 
(4) (1898) 91 Bora. 509. 
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Shah and Cromp, JJ. 

Sakharam Daji Qanpule and other * — 
Plaintiffs- Appellants 

v. 

OantL Eaghu Ourao and others —Dafen- 
dants-Respondent?. 

Seoond App^kl No. 864 of 1919, deoided 
on 26th August 1920, from the decree of 
the Asst J., Ratnagiri, in Appeal No. 39 of 
1919. 

(a) Civil P. C , S. 9 —Offerings to deitySuit 
for share in, is cognisable by Civil Courts. 

'Dbe offerings to the deity fa temple may be 
uncertain aad voluntary ; still when the offerings 
are made they are the property of the temple. So 
a suit by the pttjari for reooverfng a 9lrare in the 
offerings relates to that property a”d the flivil 
Courts can try it. (P. 298, C 2.] 

% \b) Civil P. C , S. 92— Offerings to deity in 
temple—Offerings forming part of temple funds — 
Pujari suing temple servants for share in offerings 
— S. 92 applies. 

The plaintiff claimed to be one of the heredi¬ 
tary pujaris, and to hate oertaln rights in virtue 
of hla position as suoh in aooordanoe with the 
usage of the Institution to a oentain part of the 
temple funds. It was oonlmon ground that the 
funds which plaintiff olaimed, vie., the offerings 
laid before the deity, belonged to the temple and 
were to be managed and administered by the 
members of the Detasthan Committee. But the 
plaintiff was the pujari o! the tempte and the de¬ 
fendants were the temple servants. The trustees 
were made’pro forma defendants. £P. 299, C. 1.] 

Eeld, that S. 92 applied. 

O. S. Bao —for Appellants. 

P. B. Shingne and J. R. Oharpnre —for 
Bespondents. 

Shah, J.: —The plaintiff in this oase is 
one of the pujaris of the well-known tem¬ 
ple of Shri Bbargavram near Chiplun. He 
filed the present suit to recover R9. 91-8-0 
as damages from defendants Nos. 1 to 10, 
the Guravs, connected with this temple. 
He also prayed for an injunction restrain¬ 
ing them from collecting the offerings made 
to the deity during the period of his turn 
to serve as a pujari. His allegation was 
that as one of the hereditary pufarts of this 
temple he had the right to officiate in the 
months of Magb and Phalgun of the 
Shake year 1888 and that during that time 
the defendants No?. 1 to 10 forcibly pre¬ 
vented him from entering the temple and 
from receiving tha offerings laid before the 
deity. The plaintiff’s olaim was that he 
was entitled to receive these offerings in 
aooordanoe with the long-established usage 

1991 B—88 


of the institution, aooording to which the 
offerings were to be appropriated by the 
pujaris. The Guravs defesnded the suit on 
the ground that they were entitled to the 
offerings. They also contended that the 
suit was not maintainable. At a later 
stage the defendants Nos. 11 to 15, who 
are members of the Devasthan Committee 
appointed by the District Court, were joined 
as parties to the suit. They contended 
that the Guravs had no right 9b take 
the offerings and that the Ganpules were 
entitled to take the offerings in aooordanca 
with the arrangement arrived at in 1841 
between the then pujaris and the members 
of the Devasthan Committee which was at 
that time appointed by the Collector of 
the Disbriot. 

The trial Court found that the plaintfff 

was entitled to aot as pujari at the time 

mentioned in the plaint ; that the Guravs 

had taken away offerings to the extent of 

Bs. 66; and that aooordiDg to the evidence, 

if the suit was maintainable, the sum 

awardable bo the plaintiff would be Bs. 35 

The trial Court was of opinion that * the 

suit was not maintainable in the form in 

whioh it was brought on the ground that 

the offerings to the deity were voluntary 

and uncertain and that these offerings 

would nob be property within the meaning 

of S. 9 of the Code of Civil Procedure. In 

the result, the plaintiff’s suit was dismiss¬ 
ed. 

The plaintiff appealed to the District 
Court, and subject to a slight variation as 
to the amount, whioh might be payable to 
the plaintiff if the olaim were maintainable, 
the appellate Court affirmed the view of 
the trial Court. It may he mentioned that 
ia the course of the trial, the plaintiff ad¬ 
mitted through his pleader that the offer¬ 
ings to the deity belonged in the first 
instance to the temple and formed part of 
the property of the temple; but he main¬ 
tained that in virtue of his right as an 
hereditary pujari and in aooordanoe with 
the long-established usage of the institu¬ 
tion, h a was entitled to appropriate that 
sum. The deoree of bfa a trial Court was 

affirmed by the Assistant Judge who heard 
the appeal. 

The plaintiff has appealed from this 
deoree. It has been urged on his behalf that 
the lower Courts are wrong in their view 
that the offerings being temple property 
the suit is not maintainable. In support of 
this contention, retianoe Is placed fcpon 
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S. 9 of the Code of Civil Procedure. It is 
contended that it is a sulk In whioh the 
right to property is contested and that a 
Civil Court has jurisdiction to try it. Ib is 
also urged that on the .merits, the lower 
Courts have taken an erroneous view as 
to the arrangement between the pujaris 
and the members of the Devastban Com- 
mikbee in 1841. It is urged that this 
arrangement really affirmed what was then 
an established usage of the insbitukion. 

On the other hand, on behalf of the 
Guravs, it has been contended that the 
suit is not maintainable as there Is no 
right to property In contest within the 
meaning of S. 9. On the merits it is 
urged that the finding of the lower appel¬ 
late Court that the Guravs and the G&n- 
pules are entitled to divide the offerings 
equally should be aooepfced. 

On behalf of the trustees it has been 
urged that the suit is not maintainable. It 
has been pointed out that though they 
took up a position in the farial Court whioh 
is not consistent with the position now 
taken up on their behalf, it was due to a 
misapprehension on their part of their 
legal position, and that properly speaking 
the suit is not maintainable. Though the 
point was nob raised by any of the parties 
In the oourse of the argument we felt a 
doubt as to whether the suit would not be 
barred in view of the provisions of S. 92 of 
the Code of Civil Procedure. We accor¬ 
dingly invited arguments on the point, 
and we have beard the parties fully. It is 
a point not taken in either of the Courts 
below and It was not taken before us, 
though Mr. Gharpure’s contention on be¬ 
half of the trustees oame fairly near the 
point based on the provisions of S. 92. 


The amounts of the claim in suit is very 
small ; but the plaintiff'seeks in this suit 
to establish his right not only to recover 
oertain amount as damages in consequence 
of the alleged wrongful act of the Guravs 
but also to restrain them from obstructing 
him in the enjoyment of the offerings 
plaoed before the deity. No relief is claim¬ 
ed against the trustees. But they are 
parties to the suit, and if the plaintiff's 
olaim were deoided on the merits it is 
dear that the decision would be binding 
Upon them. 


Before proceeding to deal with the point 
as to the effeot of S. 92, Civil Procedure 
Code, I desire to make it dear that I am 


by no means satisfied that the lower 
Courts are right in their view that the 
present suit is not maintainable apart from 
the provisions of S. 92. It seems to me 
that though the offerings may be uncertain 
and voluntary still when the offerings are 
made they are the property of the temple. 
Undoubtedly bhis suit relates to that pro¬ 
perty, and I do not see how it oan be said 
bhat the Civil Courts oannot try ib unless 
it oan be shown that the oognizanoe ol 
suoh a suit is expressly or impliedly barr¬ 
ed. 

The only bar suggested is that created 
by the provisions of S. 92. In connection 
with the point relating to S. 92 it is neoass 
ary to state that in 1889 a snit was brought 
under S 539 of the Code of Civil Procedure 
then in force by some of the pujaris 
against the then members of the Devas- 
than Committee. The suit was deoided in 
1897, and a decree was passed appointing 
oertain persons as trustees and framing a 
soheme. It is not neoossary to set forth this 
soheme in detail. Clause 2 provides that : 
The “members (l.e. members of the Devas- 
than Committee) shall oonduot the affairs of 
the Devastban according to the long establi¬ 
shed usages thereof. They shall keep clear 

and accurate aaoounbs of all the trans- 

• 

aobions...No suit shall be filed and no 
other new or important stop taken without 
the consent in writing of the majority of 
the Committee. In all disputed matters 
the decision shall be aooording to the opin¬ 
ion of the majority to be reoorded in writ¬ 
ing.” The soheme further mentions that 
"the rules embody all the matters on 
which it appears at present necessary bo 
give directions.” There is no speoifio reser¬ 
vations in the soheme for any application 
to add to or alter the soheme. 

The question is whobher sub-section (2) 
of S. 92 creates any bar to this suit. Under 
that sub-seotion it is provided that no suit 
claiming any of the reliefs specified in sub- 
seotion (l) shall be instituted in respeok of 
any euoh trust as is therein referred to, 
except in conformity with the provisions 
of that section. The question is whether 
the nature of the suit including the relief 
claimed by the plaintiff brings the oase 
within the soope of S. 92, sub-seotion (1). 
In determining the nature of the suit, we 
must look not merely to the form but to 
the substanoe. As I read the plaint and the 
prayer olause, it appears that the plaintiff 
olaims to be oue of the hereditary vujarir 
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and to have oert&in rights in virtue of his 
position as suoh hereditary pujari in accor¬ 
dance with the usage of the institution to 
a certain part of the temple funds. It is 
common ground that the funds (i. 0 . in this 
case the offerings laid before the deity) 
belong to the temple and are bo be manag¬ 
ed and administered by the members of 
the Dovasthan Committee under the 
scheme. It is in relation to this fund that 
a relief is asked by the plaintiff which in 
effeot amounts to asking for an appropria¬ 
tion of these funds for the benefit of the 
officiating pujaris. On the other hand, 
the Guravs maintain that they have a right 
bo this part of the temple property. Un¬ 
doubtedly, a dispute has arisen, between 
the pujarts and the Guravs, who are both 
connected with the temple and whose 
services in connection with the temple are 
necessary, as to whether the offerings made 
to the deity should be given to‘the p ujaris 
exclusively or should be divided between 
them and the Guravs, and, if so, in what 
proportion. Suoh a olaim dearly invites 
the directions of the Court for the adminis¬ 
tration of this trust property. There is no 
dispute, and there can be none, that 
this property is part of a trust oreated 
for public purposes of a religious nature. 
In fact that position had been accep¬ 
ted in the suit filed under S. 539 of 
the Code of Civil Procedure corresponding 
to the present S. 92. It also appears to 
me that in substance in this suit the Court 
is invited to determine and declare what 
proportion of this part of the trust proper¬ 
ty shall be allocated to the pujaris and 
the Guravs. Looked at in that light, the 
suit seems to me to relate to a relief which 
would be oovered by olause («) of S. 92. It 
is clear that if a suit had been brought in 
accordance with the provisions of S. 92 by 
the Advocate General or by any two or 
more persons interested in the trust with 
the leave of the Advooate General, and if 
the directions of the Court had been sought 
as to the appropriation of the offerings 
made to the deity, the District Court 
would have been bound to entertain the 
suit under S. 92, as suoh a suit would 
clearly be oovered by sub-seotion (1) of 
that seotion. In the course of the argument 
before us it is oonoeded that if suoh a suit 
were brought by the Advooate General, and 
if the relief as I have stated above were 
claimed by him, the suit would be well 
within the scope ot S. 92. But it is urged 


that in the present oase the plaintiff seeks 
relief in his private oapaoity in respeot of a 
right which he asserts against the Guravs 
to this particular part of the trust proper¬ 
ty, and that suoh a suit cannot be said to 
be within the scope of S. 92. This argu¬ 
ment prooeeds merely upon the form and 
not the substance of the suit. The nature 
of the relief olaimed and the allegations in 
the plaint upon whiob the olaim is based 
must be looked at. It seems to me to be 
clearly a suit in whioh the direction of the 
Court is sought as to the administration of 
this part of the trust fund. It is true that 
under the scheme the trustees themselves, 
if they had been alive to their duty, might 
have been able to deal with this matter. 
If necessary they might have and could 
have sought further directions of the Court 
whioh framed the soheme. But that has 
not been doce by the members of the De- 
vasthan Committee and they have allowed 
the dispute to go on between the Ganpules 
and the Guravs, though the trust funds 
belong to the temple and are liable to be 
managed and administered by them under 
the soheme. When once the scheme has 
been framed It is clear that the funds must 
be administered in aooordanoe with the 
provisions of that soheme. No separate 
suit relating to the apportionment or admi¬ 
nistration of any part of the funds between 
any persons connected with the temple who 
are not themselves trustees but who are 
under the trustees, can be allowed in view 
of the provisions of S. 92. 


In connection with this point I may 
refer to the oase of Ramadoa v. Hanuman - 
tha Rao (1). The faots and the oiroum- 
stanoes of that oase were undoubtedly 
different, but the ratio deoidendi seems to 
me to be applicable to the present oase. 
As pointed out at p. 369 of the report the 
principle adopted is apparently that the 
soheme once settled by a Court oannot be 
altered except by the Court. This would 
seem to preclude suits between parties to 
establish a private right, whioh, if establish^ 
ed, would interfere with a charitable 
soheme settled by the Court. In the pre¬ 
sent oase we have a soheme settled by tho 
Distriot Court. True it is that the soheme 
is not detailed and makes no specific provi¬ 
sion for the allocation of this fund. But 
the duty of managing the temple funds, 
whioh would inoludc the offerings plaoed 


(1) (1911) 86 Mad. 864=21 M. L. J 062ail2 I 
0. 449= (1911) 2 M. W. N. 887. h 
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befpre the deity is laid od the members of 
the Davastrhan Committee, who are requir¬ 
ed bo administer the same in accordance 
with the long established usage of the 
insbitution. I do nob see bow if a suit of 
the present character between the Gan- 
pules and the Guravs were allowed in res- 
peot of what is called the private right of 
the Ganpules against the Guravs, the 
soheme settled by the Court oould remain 
uninterfered with. 

It has been urged on behalf of the plain¬ 
tiff that his position i9 really that of a 
stranger with reference to the trust so far 
as the present olaim is eonoerned. Indeed 
if that faot were established his suit would 
be outside the scope of S. 92. But I am 
unable to aoeept the contention that the 
plaintiff is ia the position of a stranger. 
The oases cited to us at the Bar are mosbly 
oa6es, in whloh the dispute was between 
the trustees in charge of the trust and bhe 
strangers who had trespassed upon the trusb 
property. I do not see how either the 
Ganpules or the Guravs can be treated as 
strangers to the temple and how any suit, 
Ip whioh they and the trustees are parties, 
oopld be said to be a suit between the 
trustees and tbe strangers as contemplated 
fa these eases. Some of the cases oibed be¬ 
fore us bear upon the question as to whe¬ 
ther any dispute between the trustees 
would be within the soope of S. 92. We 
are nob concerned in the present oase with 
the daemons whloh bear on the question as 
to whether one trustee could maintain a 
suit against his oo-trustee in respect of the 
alleged wrongful aot of the co-trustee. It 
is sufficient for the purpose of this oase to 
observe that these deolsiona have no bear¬ 
ing uppn the present oase in whioh the dis¬ 
pute is between two olassea cf servants or 
hereditary offioers of tbe beqaple. Suoh 
a dispute relate* in my opinion, to the 
administration of the trust, and any clear 
and definite direction on the point fa tbe 
scheme would be decisive and binding niton 
tbe parties. In the argument before us it 
is conoeded that it was open to any of the 
parties to move the Distriot Court to 
supplement tbe scheme by speoifio provi¬ 
sions as to the division of this fund. But 
it is urged that it was only an additional 
semedy and did not bar the piesenb suit. I 
am of opinion that S. 92, sub-Mofrion (2) 
bars ths cognisance of this suit by the 
Gou^h, in whioh the suit was filed. 

The farther Question as to what is the 


proper course lor the plaintiff to adapt 
under the ciroumstanoes Is one upon whioh, 
it is not stviobly necessary for us to express 
any opinion. It has been aooepted before 
us at the Bar that it is open to any one 
interested in this iund to apply to the 
District Court whioh framed the soheme to 
supplement or modify the *same. It is not 
suggested that a separate suit under S. 92 
is necessary. Though no liberty to apply 
is reserved under the soheme, suoh a 
reservation oan be always implied. An 
application to the Distriot Court seems to 
be the obvious, and, as I hold, the only 
remedy open to the parties under the cir¬ 
cumstances to have a direction from that 
Court as to bhe offerings laid before the 
deity. 

I may add that, though we have not 
been abfe to deal with the plaintiff's 
olaim in this suit on the merits, it is dear 
that the money, whioh the Guravs aie said 
to have wrongfully taken must ultimately 
be liable to be distributed lu aooordanoe 
with the direction whioh the District 
Court may give as to the disposal of the 
offerings made before the deity generally 
and as to the particular amount in question. 
I also desire to make it clear that merely 
baoause the funds belong in the first 
instanoe to the temple it does not follow 
that the hereditary pujaris may not have 
a right as suoh to tbe whole or any part of 
this fund,. That is a matter whioh must 
be deoidod on evidence by tbe Distriot 
Court on a proper application. The view 
taken by tbe lower Courts on this point 
mqst not be taken to Wave been aooepted 
by this Court. 

In the result, I would affirm the decree 
of ike lower appellate Court exoept as to 
costs. Having regard to the view whioh 
we have taken of this oase and to the posi¬ 
tions taken up by the parties to this 
litigation, we think that each party should 
bear bis own oosts throughout. 


Crump, J.—I 


agree. 


Decree Confirmed. 
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Macleod, C. J., and Fawcett, J. 

Baswant Mushappa Bubli and another — 
Appel ian'ts 

v. 

Mallappa Kallappa Bubli and others— 
Respondents. 

Second Appeal No. 887 of 1919, decided 
on 20 July 1920. from the decision of the 
Dist. J., Belgauao. 

* Hindu Law— Adoption—Bombay Presidency— 
Unchaste Sudra widow can adopt. 

In the Bombay Presidenoy a Sudra widow 
though unchaste can make a valid adoption. 
(1894) P. J- 23 Dist. [P. 801, 0. 1.] 

D. R. Manerikar —for Appellants. 

J. G.*Rele —for Respondents. 

Macleod, C. J. :—The plaintiff is the 
adopted son of Kallappa having been 
adopted after his . death by his widow 
Dyamawa. He claims the suit property 
as the sole heir of Kallappa. The defen¬ 
dants originally were the widow Dyemawa, 
the minor daughter, Baswant, the brother 
of Kallappa and the natural father, 
of Dyamawa. The first two died during 
the suit and it was alleged that the lands 
in suit were in the possession of Baswant 
and the cattle with Shankargowda, the 
fourth defendant. The defendants dis¬ 
puted the adoption. They also alleged 
that if the adoption had aetuatly taken 
plaee it was invalid, because the widow 
Dyamawa was pregnant and in a polluted 
state at the time of the adoption. The 
|trial Judge found that the adoption had 
[taken place and he also held that the 
mnohastity of the widow did not invalidate 
[the adoption. The defendants relied on 
[the authority of Sayamalal Dutt v. Sand- 
I amini Dasi (1) in whioh an adoption was 
deolared void by reason of the unohastity 
of the giver, but the ground of that deci¬ 
sion wa£ that the widow oould not perform 
the necessary religious ceremonies. The 
parties in this oase are Shudras and there¬ 
fore that argument does net apply. 

In first appeal the only point argued 
was whether or not the plaintiff proved 
his adoption. The District Judge agreed 
with the decision of the trial Court that 
the adoption had been proved. It was 
not argued that the adoption having taken 
plaoe it was invalid on the ground of the 
widow’s unohastity, and we are told that 

* (1) (1870) 6 Ben.Ii*B. 862~ 


as the District Judge threatened the 
defendants with prosecution for per¬ 
jury, that legal argument was dropp¬ 
ed. However that may be, it has 
been argued now that the unohastity 
of the widow invalidated the adoption. 
Apparently the argument is that if the 
husband oould have known in his life-time 
that his widow would not hehave properly 
after his death, he would have expressly 
revoked the authority to adopt. But in 
this Presidency the widow has implied 
authority to adopt from the date of her 
husband’s death unless it can be shown 
that her husband had either expressly or 
impliedly revoked such authority. There¬ 
fore any conduct of the widow after the 
husband’s death cannot affect the authority 
whioh she acquired at the time of his 
death. The facts in the oase of Dnynoba 
v. Radhabai (2) to whioh we have been 
referred, were entirely different. The 
widow had been deserted by her husband 
for thirty years on the ground that she had 
misconducted herself and her husband had 
taken to himself another wife. It was, 
therefore, quite open for the Court in that 
oase to come to the conclusion that the 
husband had revoked expressly any authori¬ 
ty his wife would otherwise hAva to adopt 
after his death. 

In. my opinion, therefore, the decision of 
the Court below was right and the appeal 
must be dismissed with costs. 

Appeal dismissed . 

(3) (1894) P. J. 22. 


*A. I. R. 1921 Bombay 301 (2). 

MaoIiKod, C. J., and Fawcett, J. 

Bamanath Mulohand and others —Plain¬ 
tiffs-Appellants. 

v. 

Qajanan Petndurang Limaye —Defen¬ 
dant-Respondent 

Seoond Appeal No. 945 of 1919, decided 
on 27th September 1920, from the decision 
of the Dist. J., Sholapur, in Appeal No. 14 
of 1918. 

• Civil P. G. t 8. 47 —Decree on awards—Execut¬ 
ing Court cannot refute execution on ground of 
award being invalid 

An executing Court cannot refuse to execute a 
deoree passed on an award on the ground that the 
award was not valid. B. 101 of the Oivll P. q 
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does not empower the executing Court to refuse 
execution on auoh ground. 22 Bom. L. R. 1409 

Poll. [P. a02 » !•] 

P. B. Shingne—iot Appellants. 

Macleod, C. J. —In this oase a decree 
was passed on an award which the plain¬ 
tiffs sought to execute. The trial Court 
directed exeoubion to prooeed. In appeal 
this order was set aside, and the applica¬ 
tion for execution was rejeobed with costs 
on the ground that there was no real point 
of difference between the parties on which 
a reference to arbitration could be made. 
The learned appellate Judge said : 

“ The o^se having come before mo in appeal I 
am in a position to treat this deoreo passed with¬ 
out jurisdiction as inoperative and to exeroise the 
inherent powers of the Court under S. 151 of the 
Civil Procedure Oode and to refuse to the decree- 
holder the relief whioh he is seeking by way of 
execution. Had the oase come to my notioe in 
any other way I would have made a reference to 
their Lordships under S. 118 of the Civil Prooe- 
dUL<> Code to sot aside the decree passed upon the 
so-called award on the authority of Vclchand v. 
Luton (1)." 

In Ramohandra v. Jayanta (2) a vary 
similar question arose, and tbo Court 
said : 

** Whatever powers the Court had to deolde 
questions relating to tho execution of the decree, 
we are of opinion that it is perfectly dear that 
tho Court had no power to deal with the deoroe 
itself. The Court executing tho deoroe oannot 
deal with the question whether the decree should 
stand or whether it should be set asido on any of 
the grounds on whioh a deorce oan bo sot aside." 

And it was further held that S. 151 of 
the Code did uot give the lower appellate 
Court authority to interfere in tho way it 
did. Therefore this appeal must be allow¬ 
ed wlbh-oosts throughout, and the order 
of the lower Court directing execution to 
prooeed restored. 

Appeal alloxotd. 


(1) (1914) 38 Bom. 638=26 1 0. 371=16 Bom. 
L. R. 617. 

(2) (1920) 22 Bom. L. R. 1409=69 1. 0. 716= 
A. 1. R. 1921 Bom. 276. 
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Macleod, 0. J., and Fawcett, J. 

Dattatraya Sitaram Qadkari— ^Plaintiff- 
Appellant 

v. 

Secretary of State —Defendant-Respon¬ 
dent. 

Second Appeal No. 906 of 1919, decided 
on 16bh August 1920, from the decree of 
the Dist. J., Thana, in Appeal No. 46 of 
1919. 

Limitation Act , S. 6 — Appeal filed in wrong 
Court—III advice of pleader—Want of good faith 
need not be necenarily p returned. 

Where an appeal is preferred in the wrong 
Court, on the advioe of a pleader, waut of good 
faith neod not be necessarily presumed “ In 
good faith" means honestly though negligently. 

21 Bom. 652 Expl. 20 Bom. 133 Foil. 10 All. 624 
Dissented from. 28 Bom. 236 Dist. [P, 802, 0. 2.J 

S. R. Bakhale and B. V. Desai —for Ap¬ 
pellant. 

S. S. ratkar —for Respondent. 

Macleod, C. J. —We think that this 
appeal must be allowed. 

The learned Judge thought that beoause 
the question as to whioh Court the appeal 
lay was not Involved in doubt, therefore 
there was not sufficient oause for the appel¬ 
lant not preferring the appeal to the Court 
of the Disbriob Judge within time. But 
that is not, in my opinion, the right crite¬ 
rion In oases of this kind. I do not think 
that the learned Judge has read the remarks 
of Mr. Justice Jardine (Dadabhai v. Manek • 
aha ( 1) in the way in whioh they should 
bo read. Qe has not attaohed the right 
meaning to the words " in good faith**. I 
think that the appellant was entitled to 
rely upon the advioe of his pleader that 
the appeal lay to the High Court and a 
party oannot be said to be aoting without 
good faith beoause he relies upon a person 
whose status entitled him to give advioe 
to litigants. It may be that the pleader 
ought to have known that the appeal lay 
to the District Judge. But there again 
Borne questions may appear to be so entirely 
free from doubt to one person, that only 
one opinion is possible, and yet another 
may equally well come to a different con¬ 
clusion. I do not think It oan be said that 
the appellant has aoted in suoh a way that 
he should be debarred from his right bo 
appeal. In Ram Ravji Jambhekar f. 


(1) (1897) 21 Bom. 562. 
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Pralhaddas Subkarn (2) tihelr Lordships 
say : 

44 We feel lunable to aooept the argument for 
the appellant that beoauee the mistake made in 
filing the suit atGawnpore was an error of law, 
that the suit was-not a bima fide one. It waa a 
stupid though not an unaooountable-blunder; but 
the Ignorance of law, cr the ill-advice of a 
pleader, does not, in our opinion, necessarily or 
prima facie establish a want of good faith." 

and I do nob bhlnk that Mr. Justice Jardina 
(Dadabhai v. Maneksha (1)) used the words 
“ good faith ” in the sense that the District 
Judge thought he did, that is bo say. as 
meaning with due care and abbention. 
Usually no doubb bbe presiding Judge has 
bo use his discretion whether there is suffi¬ 
cient cause or nob in exousing delay ; bub 
in this oase I think the Judge erred in 
law. 

The appeal must be allowed and the 
oase sent back bo the District Judge bo be 
heard on lbs merits. 

Costs to be oosfcs in the appeal. 

Fawcett, J. —I agree. The Allahabad 
High Court no doubb has ruled that the 
presentation of an appeal bo a wrong Court 
through a mistake in or ignorance of law 
is nob a '/ suffioienb oause ” within bha 
meaning of 8. 5 of the Indian Limitation 
Aotj: Jag Lai v. Hat Narain Singh (3). 
Bub this view has nob been adopted by 
the Calcutta, Madras and Bombay High 
Courts whioh treat the matter as depend¬ 
ing upon the circumstances of each parti¬ 
cular oase. This is nob a oase in whioh 
the appellant lost time in appealing against 
the judgment after he knew that the appeal 
lay to the Distriot Court and not to the 
High Court so as to fall within the view 
taken in Daudbhai Musabhai v. Emnabai 
(4). Though no doubt there was careless¬ 
ness in the matter, yet I think there is no 
reason to believe that the appeal in the 
High Court was nob filed “ in good faith,” 
using those words in the sense given to 
them by the definition in the General 
Clauses Aot, that is to say, honestly, 
though it may be negligently. 

I oonour, therefore, in allowing the 
appeal. 

Appeal allowed. 

(2) (1?95) 20 Bom. 138. / 

(3) (1888) 10 All. 524=1888 A. W. N. 218. 

(4) (1908) 28 Bom. 235=5 Bom. L. R. 947. 
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Shah and Crump, JJ. 

Sakharam Govind Page —Plaintiff-Appel¬ 
lant. 

v. 

Trimbakrao Bamchandra Mantri —De¬ 
fendant Respondent. 

Second Appeal No. 961 oE 1919, deoided 
on 28bh September 1920, from the deorea 
of the 1st Cl. Sub-J., Sahara, in Appeal No. 
385 of 1917. 

(a) Grant — Saranjam—Descending by inherit¬ 
ance to eldest member of family—-Grant of iaam 
and miEa9i rights by Saranjamdar binds his 
successor. 

The grant of Inam and Mirasi rights by a 
Saranjamdar whose estate descends by inherit- 
anoe to the eldest member of the family is bind¬ 
ing on his successor. 

(b) Limitation Act , Art. 130 and S. 28— Right 
to levy assessment on rent free land—Right is , ex¬ 
tinguished if no suit is brought within the time 
limited. 

A right to levy assessment on rent free land is 
governed by Art. 130 and under S. 28 is extingui¬ 
shed if no suit to enforce the right is brought 
within the time. 5 Gal. 949 Poll. 

P. V. Kane—for Appellant. 

G. S. Rao and D. G. Dalvi—tor Res¬ 
pondent. 

Crump, J. —In this suit the plaintiff 
sought to reoover Rs. 141-13-0 alleged to 
have been wrongfully recovered from 
him by the defendant as assessment 
on lands Survey Numbers 283 and 
385 in village of Bagni. He also prayed 
for an injunction restraining the defendant 
from recovering assessment in future. The 
plaintiff alleged that the defendant’s ances¬ 
tors had conferred upon his ancestors the 
'Inam and Mirasi' rights in those lands and 
that by virtue of that grant the defendant 
was precluded from recovering from him 
any assessment. 

The matter arose in the year 1908 
owing to the extension of the Survey 
Settlement to the village of Bagni. It Is 
not disputed that up to that date no assess¬ 
ment had been paid on the lands in suit. 
The defendant is the Saranjamdar of the 
Bagni village and as suoh is the alienee of 
the revenue of the entire village. He con¬ 
tended, in the first instance, that the 
alleged grant is not made out, and, second¬ 
ly, that he was not bound by any grant 
made by his predecessors owing to the 

nature of his tenure. The other points 
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raised are not material for the purposes of those lands are other than the lands now 
the present appeal. in suit. 


In the trial Court the Subordinate Judge 
held that there had been a grant of the 
nature alleged; he relied upon Exhibit 23 
which was an extraot of the village accounts 
of the year 1829 showing that an ancestor 
of the plaintiff held eleven Bigbas of land 
rent-free. He further relied upon the faot 
that admittedly no assessment had been 
charged upon the lands from time imme¬ 
morial. It does not appear that the iden¬ 
tity of the lands in suit, described in 
Exhibit 23, was disputed in the trial Court. 
The Subordinate Judge says that admit¬ 
tedly these were the lands in suit, and the 
plaintiff’s evidence to that effect was not 
challenged in cross-examination. 

In the lower appellate Court the Judge, 
whose reasons are not wholly easy to follow, 
held that no grant had been made out. He 
was of opinion that the identity of the lands 
set out in Exhibit 23, with the lands in 
suit, was not established. His main ground, 
as I understand his judgment, was that the 
assessment of those lands in that docu¬ 
ment was set out as being Rs. 66 ; whereas 
the local fund oess levied in 1871 shows 
that the lands in the possession of the plain¬ 
tiff's ancestor would have been assessed at 
Rs. 46 only. Now that i9 an unsatisfactory 
basis for any conclusion, so unsatisfao- 
tsry that we do not feel able to accept 
it in Second Appeal. We do not know 
on what basis the looal fund oess in 
1871 was oaloulated, and even if it 
be true that on the basis adopted by 
the lower appellate Court the lands be¬ 
longing to the plaintiffs’ ancestor would 
bear an assessment of Rs. 46 only, It 
does not follow that those lands are not at 
least included among the lands specified In 
Exhibit 23. The most that oould be argued 
would be that in 1871 for some reason 
which is not -apparent, a smaller area was 
in possession of the plaintiff’s family than 
in 1829. It is nowhere suggested that the 
plaintiff’s family held any other rent-free 
lands, and the lands whioh they did hold 
have admittedly been held rent-free from 
time immemorial. And even apart from 
Exhibit 23 tbo faot that the lands have 
been so held would indicate a grant in past 
times. But as regards Exhibit 23 the 
reasoning of the trial Court appears to be 
oorreot and there is no ground whioh we 
can aooept as satisfactory for holding that 


The lower appellate Court has also ap¬ 
parently considered that a grant such as is 
hero alleged could not be established with¬ 
out the production of some document. I do 
not understand the exaot reason for this 
view and it is dearly unsustainable in law. 
On both grounds, therefore, we find our¬ 
selves unable to aooept what is apparently 
a finding of fact by the lower appellate 
Court, and we oonsider that the trial Court 
has rightly held that the plaintiff’s posses¬ 
sion of these lands must be referred to a 
grant of very anoient times. 

Now if we approaoh the ease on the basis 
of a grant, the first matter whioh arises for 
oonsideration is the nature of the tenure of 
the Saranjam. The history and origin of 
this Bagni Saranjam have been the subject 
of a decision of this Court In Ramohandra 
v. Venkatarao (1). At page 611 the grant 
by the British Government Is set oat in 
these terms ; — 

“The Hon’ble the Goveraor-in-Oounoil is ot 
opinion that it has been satisfactorily shown that 
the village of Bagni was hell as a personal Saran- 
jara by the family of Vaokatrav Bhaakar for a 
century before the introduction of Biltiah rule. 
It should now be pronaunocd a saranjam of the 
first class, and be continued hereditarily to the 
representative of the first British grantee, Venkat¬ 
rav Bbaskar." 

This pronouncement of the Government 
was interpreted as indicating the intention 
of Government that the Saranjam should 
always desoend to the eldest member of 
the family for the time being. It was inci¬ 
dentally deoided in that case that the grant 
was one of the royal share of the revenue, 
but for the purposes of the present appeal 
that finding is not material. Starling with 
the fact that the grant is one whioh des¬ 
cends by inheritance to the eldest member 
of the family for the time being, we have 
to consider whether there is not an absolute 
interest in the sense in whioh the term is 
used by the Privy Oouneil in Dosibai • v. 
Ishvardaa Jagjivanda* (2), and, if so, whe¬ 
ther the grant made by the holder for the 
time being is binding upon his successors. 
In tbab case, their Lordships of the Privy 
Counoil say :— 

“ When a jagbir is granted in indefinite terms, 
it Is taken to be for the life only of the jaghirdar. 
But where there is a grant to a man and his 


(1) (1889) 6 Fom. B98. 

(2) (1891) 16 Bern. 222=18 I. A. 29=6 Sar. 10 
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heirs, and nothing to orntrol the ordinary mean¬ 
ing of the words, the grantee takes an absolute 
interest.” 

In such oases, as bhah judgment shows, 
an alienation by the Jagbirdar is effectual 
as against bis heirs because of the nature 
of the estate, that is to say, because the 
grantee took an absolute intere c b in the 
eubjeot matter of the grant. The principle 
is equally applicable whether dhe grant is 
of the soil, or of the royal share of the 
revenue. 

That was the law on the date of that 
decision and it would follow from that 
decision that a gTanb by the bolder would 
necessarily bind the successor. At the 
date of that deoision there were no rules 
framed by Government regulating the 
nature of Saranjam tenure. The power of 
Government to make suoh rules is not in 
dispute and they have exeroised that po^er 
in 1839. Those Rules are now determi¬ 
native of the rights of Saranjamdars on 
all those matters with which they deal ; 
and though the Rules are not wholly free 
from difficulty, the object is sufficiently 
clear having regard to decisions of this 
Court. I say there is some difficulty, 
because a Saranjam is first said to be here¬ 
ditarily oontlnuable to the eldest male 
representative and subsequently it is stated 
to be a life interest only subject to grant 
and resumption on the death of the holder 
for the time being. But this resumption 
whioh is dealt with by Rule 5 is a formal 
resumption only and the intention is not 
to interfere with the succession exoept in 
those oases whioh are specifically provided 
for by other Rules, with whioh we are net 
now concerned, the object being to enable 
Government to hand on the estate un¬ 
encumbered by any debts or charges. The 
nature of the succession to Saranjam 
estates has been disoussed by this Court in 
two recent oases: (1) Tri^bak Ttar»chandra 
v. ShfikhOulam Zilani (3) and (2* Madhav- 
rao Hariharrao v. Anusuyabai (4). At 
page 341 of the Report of the former oase, 
Soott, 0. J. says :— 

“The estate then is a guaranteed hereditary 
estate The right to succession is in the family, 
but is subject to regulation by Government '* 

And In the latter oa^e, the same view is 
taken. At page 611, Soott, C. .7 says : 

“It appears from tbe Saranjam Rules, to whioh 
reference has been made, that tbe succession to 


(3) 1 1909) *34 Bom. 329=6 1. G. 935=12 Bom. 
L. B. 208. 

(4) (1916) 40 Bom. 606=36 I. 0. 505=18 Bom. 
Ii. R. 768. 
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the Saranjam is iu the plaintiff's family, and the 
plaintiff would be entitle! ti suooeed as the eldest 
lineal ra .le representative in the order of primo¬ 
geniture upon the death of h'S brother Laxtnan- 
rao...Tho estate is an estate whioh is lound 
according to the rules to continue in that family, 
and although on the death of a holder it is pro¬ 
vided under Rule 5 that there Phil! be a formal 
resumption and re-grant free from debts and 
obarges to tbe n^xb holder, there i< no provision 
(as po ; nted out by the learned District Ju gel for 
freedom from all tenures, rights, inoumbrsnoes 
and fquities created in favour of any person other 
than Government suoh as we find in S 6fi of the 
Dand Revenue r ode as amended by Bombay Act 
VI of 1901. Subj ot to its being free from debts 
and charges, the new holder takes the estate as it 
was on the death of the previous holder, and he 
fafees by virtue of his inheritance from the previ¬ 
ous holder subject to the provisions of formal 
resumption and re-grant by Government *’ 

Now tibe exact qaesbion whioh is before 
us was nob before this Court! in those oases. 
The passages which I have cited are how¬ 
ever in point in the present case as indi¬ 
cating the nature of succession to a Saran- 
jam estate. If tbe succession be of that 
kind, then it would follow that a grant suoh 
as wa are dealing with here, whioh is not 
eibbar a debt or oharge raob as is described 
in Rule 5, would be binding upon the suc¬ 
cessor by virtue of the faob that he suaceeds 
by inheritance and that there is nothing in 
the special Rules laid down by Government 
to prevent that grant binding him. Wq 
are in fact at pre c ent concerned with the 
Rules framed by Government and those 
Rules alone. They are, as I have said, 
determinative of the point before us, and 
unless there is anything in those Rules 
whioh would cause this grant to cease to 
have effeot upon the estate passing by suc¬ 
cession, the grant must be binding upon 
the bolder after the death of his pre¬ 
decessor. Reliance has been placed in the 
arguments before us upon Rule 5, and the 
meaning of that Rule, I have already dealt 
with. If it means that which this Court 
has interpreted it to mean, then it does not 
in any way affect the legality of the grant 
in this oa^e and the grant remains binding 
upon each Saranjamdar so long as Govern¬ 
ment do nob by rule determine that it 
shall not be so binding.- 

We have not here the exact nature of 
the re-grant in this oase, but in the 
absence of any document showing the 
terms of the regrant, we must bake it that 
it was made in accordance with Rule 5. 
And that remark brings me to the oase as 
it was put in the valuable argument whioh 
Diwan Bahadur G. S. Bao laid before 
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us at bba hearing. Ha argued that a 
formal resumption under Rule 6 put] an 
end l]o bbe Saranjam estate whioh reverted 
bo Government, and that by virtue of bhe 
resumption any sub-Inams so bo speak, 
created by any holder would come bo an 
end, and be merged in bhe general resump¬ 
tion by Government] of the Saranjam estate. 
Now that is a tenable vipw, though it is 
nob bbe viow, as I have ^hown, whioh has 
been taken in bhe deoHons oibod above. If 
it be so, then the que c bioo would be what 
it is that is re granted by Government in 
each ease, and in considering bhe nature of 
the re-grant, we come back again bo bhe 
interpretation of Rule 5. Government re- 
granb, that wbiob they resume. They 
resume the estate as it stood at bhe 
death of the holder and bhey re-grant that 
estate as it stood at bbat moment. And if 
Rule 5 do^s not free bbe e r babe from sub- 
Inams snob this, and that is bhe inter¬ 
pretation whioh has been laid down and 
whioh we follow, bhe result is that bbe re¬ 
grant is subject to that sub-Inam whioh 
continues to exist as against the suooeBSor 
in preoisely the same way as it existed 
against his predecessor. Therefore in either 
viow of the oase, the result would be bhe 
same and the suooessor would be bound by 
the grant made by his predecessor. 

Therefore that grant is in this 0 A.se a 
complete answer to any claim to levy 
assessment on the lands and by virtuo of 
that grant the plaintiff would he entitled 
to th<* decree whioh bhe trial Court gave 
him. 

It is, however, as well bo deal fully 
with the oase a c it was placed before us, 
and therefore I propose to say a few words 
as to bhe point of limitation. If it he 
conceded that on the death of bho holder 
the grant oea c os to take effeot, then wo have 
to oonsidor what Is the result upon the 
rights of the parties of tbo continuous 
holding of the land free from any payment 
of assessment. It was conceded that 
twelve years’ adverse possession against 
one holder of Saranjam would operate to 
bar a claim on the part of a suooessor. 
Thab indeed was specifically deoided in 
Madhavrao IIari\arraov. Anutuyabai (4). 
But it seems to mo well to deal somewhat 
more oloselv with the legal aspect of the 
point as it now presents itself before u c . 
It will he observed that In the oaso last 
cited, the Article of the Indian Limitation 
Act held to be applicable was Arbiole 130. 


That appears from a consideration of the 
Reporb as a whole bub it is not so 
specifically set out in the judgment. 

It appoars that a suit by the defen¬ 
dant to levy assessment upon these 
lands, whioh have been rent-free lands, 
falls under Arbiole 130, and must neoes- 
earily have b n en filed within twelve years 
from the data when bhe right to assess 
first Boomed. Now ex hyopothesi bhe right 
would have accrued upon the death of the 
grantor, and, therefore any suit by the 
Saranjamdar for the time being to levy 
assessment upon these lands would have 
been time-barred many years ago. That 
being so, it is neoessary to consider the 
effeot upon the right to levy asse-sment of 
S. ‘28 of the Indian Limitation Act. That 
seotion says ‘ 1 At the determination of 
the period hereby limited to any person for 
instituting a suit for possession of any pro¬ 
perty, his right to suoh property shall be 
extinguished.” If a suit of the nature des¬ 
cribed, that is to say, a suit to levy assess¬ 
ment on rent-free lands is a suit for posses¬ 
sion of property within the meaning of 
that seotion, effect of the failure to insti¬ 
tute suoh a suit within the time allowed 
would he the extinguishment of the right 
to levy the assessment. That a suit of the 
supposed nature would fall within the 
term- of S. 88 appears to me to follow from 
the deoision of bho Calcutta High Court 
in Abhoy Churn Pal v. Kally P&r$had 
Chattcrjec (5). At page 952 of that Report 
appears the following passage :— 

“A suit for rent is, I think, a suit for the 
posses-ion of property within the meaning of 
that seotion, and no suoh suit 0 3uld be brought 
against the aopellants until It .had been deter¬ 
mined in a'provious suit brought against them 
by the respondent that their shares were liable to 
assessment If the previous suit is barred, the 
suit for rent must be so also.” 

Upon this view, S. 28 of the Indian 
Limitation Aot of 1877, whioh is identical 
in tenn^ with S. 28 of the present Aot, 
was held applicable and it is held that the 
right to re-grant was extinguished and 
could not be pleaded in defence for an 
aotion to hold the land rent-free. I 
oannob distinguish that oase from‘the case 
now before us and the conclusion must I 
think, be the same. The same result fol¬ 
lows from the decision of this Court in 
Ktval Kubcr v. TalukJari Settlement Oflioer 
(6). At page 590. Molvill, J. says :— 

(61 (1990) 5 Cal. 949 -6 a L. R. 160. 

(6) (1877) 1 Bom 5S6 
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The plaintiffs and those through whom they 
olaim...have had undisturbed possession for some 
forty years ; and, at all events sinoe Jiva’s death 
that possession must be regarded as adverse to 
the Talukdar. His right to resume or to a-'sess 
the land is, consequently, barred by Act lX of 
1871, 8. 29, and Article 180. Schedule II.” 

That is to say, that the right musb be 
held to have been extinguished by virtue 
of the statutory provision cited. If that 
is so, it follows again that the defendant 
cannot plead the right to assess the land 
which is extinguished as a defence to the 
plaintiffs suit bo hold it free of assessment. 
In any view of the oase, therefore, it would 
appear that the decision of the trial Court 
was oorreot and that of the lower appellate 
Court erroneous. I would, therefore, set 
aside the decree of the lower appellate 
Court and restore the decree of the trial 
Court and direot that the plaintiff do 
reoover his ooebs throughout. 

Shah, J.—I entirely agree. I desire to 
add a word with reference to the argument 
that was advanced on behalf of the respon¬ 
dent as to the question of limitation. It 
was urged that the right to assess the land 
in the present oase aoorued to the defend¬ 
ant afresh when the Survey Settlement 
was introduced into the village in 1908, in 
virtue of the terms of S. 217 of the Bombay 
Land Revenue Code. I am dearly of opi¬ 
nion, however, that S. 217 of the Bombay 
Land Revenue Code, which puts the 
holders of lands in an alienated village on 
the same footing as the oooupants in an 
unalienated village so far as their rights 
and obligations are concerned, does not 
create any fresh right to levy assessment 
as contended on behalf of the respondent. 
The right to levy the assessment, whatever 
the assessment for the time might be, was 
there all along from the date of the first 
grant in favour of the plaintiffs ancestor ; 
and under the circumstances the only 
result of the introduction of the Survey 
Settlement was to regulate the amount 
of assessment that was leviable as from 
that date. The seotion does not deprive 
any holder of land of the right to olaim 
exemption on any speoial grounds such as 
we have in this oase: and it does not 
affeot the point of limitation in any way 
whioh has been dealt with by my learned 
brother. 

Decree set aside . 
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Set alva u, J. 

Kasturbhai Manibhai and another - 
Plaintiffs. 

v. 

Eiralal Dahyabhai and another — 
Defendants. 

O. C. J. Suits Nos. 3671 and 3672 of 
1919, decided on 14'ih June 1920. 

(a) Transfer of Property Act t Ss. Ill (<?) and 112 
— Non-payment of rent—-Lessor waiving his right 
to determine lease caused by non-payment for a 
particular month does not affect his right as re¬ 
gards the future. 

The non-payment of rent at the stipulated rate 
month after month is a continuing breach. Land¬ 
lords’ having waived their right to forfeit on suoh 
a breaoh for any particular month or months does 
cot destroy their right to forfeit on Bimilar brea¬ 
ches in subsequent months. 

[P. 808, G. 2 ; P. 309, 0. 1.] 

*(b) Civil P. C., O. 7, B. 1 —Facts not set out 
in plaint but admitted by defendant can be relied 

on. 

Paots whioh have not been pleaded specifically 
in the plaint but are admitted by the defendant 
can be relied on by the plaiQtifi to establish his 
olaim. Penton v. Barnett (1898) 1 Q. B. 27 6 Ref. 

[P. 3C9, G. 1.] 

(o) Transfer of Property Act , S. Ill {g)—-Notice 
of intention to determine lease—Filing ejectment 
suit is enough notice. 

The presentation of the plaint in ejeotmenfc 
suits is a conclusive declaration of intention by 
plaintifis-leseor to determine the lease. Sorjeant 
v. Nash, Field & Co. (1903) 2 K. B. 304 Foil. 

[P. 809, Col. 1 ] 

td; Bombay Rent {War Restrictions) Act (2 of 
1918), Ss. 3 and 12— Lease providing for lessor's 
right of re-entry on non-payment of rent — Provi¬ 
sion operates only to the extent of standard rent. 

Although the Act does not make the payment 
by th 9 tenant of the stipulated rent, being in ex- 
oess of the standard rent, illegal and does not 
purport to afleot the contract between the parties 
contained in the lease regarding the right of the 
lessor to determine the lease on failure to pay the 
stipulated rent ; The right of re-entry on failure 
to pay the stipulated rent is an auxiliary provi¬ 
sion to secure the payment of rent. Howard ▼. 
Fanshawe (1895) 2 Ch 681 Foil [P. 809, O. 2.] 

The Legislature by the Rent Aot has out down 
the s tipulated rent and enaoied that the standard 
rent is the only rent that the tenant is bound to 
pay. When, therefore, the principal obligation 
is thus modified by reduoing the rent, this auxi¬ 
liary right is, after the passing of the Rent Aot, 
available only for the purpose o! seouring the 
payment of the rent whioh is payable under the 
law. viz., the standard rent. Durell v. Greard 
(1914) 84 L J K. B. 130 Foil. [P. 310, G. 1] 

Campbell and M. C. Setalvad — for Plain- 
tiffs. 

Strangman and Jinnah—iox Defendants, 
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Setalvad, J :—The plaintiffs who are 
merobaDfcs and mill agents doing exten-ivo 
busiuese have tneir office in a building 
situated in Cburoh Gate Street in the 
City ol Bombay wuloh building bas been 
aoquired by the Munioipauty for fcbe pur- 
poso of widening the said Street and the 
Munioipahby have asked tbe plaintiffs to 
vaoate toe said budding On the oorre c pou- 
denou between the plaintiffs aod cha Muni¬ 
cipality, the situation appears to bo that 
tbe plaintiffs are in their present cffios 
on sufferauoe and are under an obligation 
to vacate on a fortnight’s Dofaioe from the 
Municipality. Ibe plaintiffs are owners of 
a building situated at Esplanade Road »n 
the City of Bombay. A portion of tno 
seoond floor of this building is oooupiod 
by tbe defendant in SuiK Nj. 3671 of 1919 
wbo is an attorney of this Cour*, for the 
purposes of bis offioo, and tbe rest of tbe said 
floor is oooupied by the defendant in 

Suit No. 3672 of 1919 for tbe purposes of 
his College of Commerce. Tbe defendants 
have been tenant - of the plaintiffs for 
many years. lu the beginning of fcbe year 
19i8, tbe defendants who were then pay¬ 
ing Rs. 250 eaob as monthly rent offered 
to take a lease for three years (rom the 
beginning of February 1918, of the 
portions of bho said premises occupied res 
peotively by them (or a monthly rent of 
Rs. 400 to be paid by each of them and 
tbe said offer was aooepbed by the plain 
tiffs. The leases were, however, not 
actually executed till the 3rd of July 1918. 
During the interval, the Bombay Renb 
(War Restrictions) Act 11 of 19LB oamo 
into foroe on the lOih of April 1918 . The 
defendants did not pay any rant between 
tbe date of tbe agreement ho lease and the 
actual exooution of the leases. Although 
they had eaob offered to pay Rs. 400 as 
the monthly rout and had induced the 
plaintiffs to agroe to give them a leaso on 
that footing, they deoided to take advant¬ 
age of the provisions of tho Rout Aob bub 
kept discreetly quiet from Febiuary bo 
July and did nob manifost their intention 
to do so beoau e they evidently apprehend¬ 
ed that if tbe plaintiffs realised that tho 
defendants were not goiug bo pay tbe rout 
agreed upon, tbay might in some way 
decline to give the defendants tbe lea c es. 
But soon after bhe leases were executed on 
the 3rd of July and they wore seouro in 
tbeir tenanoy for throe years, the defend¬ 
ants on the 23rd of July 1918 sent to the 


plaintiffs tbe amount of tbs rent for 
February to Juno 1918 inclusive calculat¬ 
ed at the rase cl Rs. 275 in each oase, 
being the standard rent payable under the 
Rent Aofc. The plaintiffs received the 
amouots so sjnt by the defendants with¬ 
out prejndioo to tbeir rights and remedies 
under nho respective leases. After that, 
for bhe rent for the months from July 

1918 to August 1919 the piaiol'ffs them¬ 
selves made out bills at the-rate of Rs. 275 
in each oase er>d on presentation the same 
were paid by the defendants. Tbe plaintiffs 
by their attorney’s letters of 20th Septem¬ 
ber 1919 informed the defendants that by 
their iailure to pay Rs. 400, the rent re¬ 
served under the leases, they had comm ti¬ 
ed a broach of their covenant to pay tho 
said rent and that tho plaintiffs bad, by 
virtue of the provisioo in that behalf in 
the said leases determined the said leases 
and were therefore eabit’ed to re-enter up¬ 
on tho premises whioh it was stated, they 
required for their own u c o and occupation 
and oallcd upon the defendants to vaoato 
tho said premisos. Further correspon¬ 
dence ensued between tbo parties, in 
which the plaint ffs maintained their right 
to determine the leases and the defendants 
denied such right. No tills were made out 
aud presented by the plaintiffs for thereat 
for tho month of September 1919 but in 
tbe oourse of the oorre c pondanoo above 
referred to, the defendants offered rent at 
the lafcuof Rs. 275 each for September aud 
the same was aooepfced by the plaintiffs 
without prejudice to their right? and con¬ 
tentions on the 8:h Ootober 1919. Rent 
for the months of Ootober and November 

1919 was offered by tho defendants at the 
rate of Rs. 275 bat tho plaintiffs deolined 
to accept tho same, saying that they had 
already determined the leases. On the 
12th of December 1919, the present suits 
were filed by tho plaintiffs praying for 
possession of the premises and for dam*gos 
for wrongful oooupafcion by the defendants. 
It appears from tho above faols, wbioh are 
undisputed, that tho plaintiffs by their act 
in making out tbs rent bills for the 
months from July 1918 to August 1919 at 
the rate of Rs 275 per month and accep¬ 
ting the said rent waived their right to 
forfeit tho leases by reason of non-payment 
of the stipulated rent. But that doe? 
not preclude them from treating the 
non-payment by the defendants of 
the rent for September at the sti 
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pulabed rata a? a breach of the cove- 
□ant of the lease in that behalf as the 
□on-payment of rent at the stipulated rate 
uonth after month was a continuing 
breach. Their having waived their right 
io forfeit on suoh a breach for any parti- 
iu\ar month or months does not destroy 
aheir right to forfeit on similar breaches 
in subsequent months. The rent for Sep¬ 
tember 1919 at the rate of Rs. 275 was, as 
already stated, accepted without prejudice. 
The rent for October and November 1919 
tendered by the defendants was not accep¬ 
ted by the plaintiffs. In para. 5 of the 
plaint the faobs about the payment of rant 
from July 1918 to September 1919 are set 
out and in para. 6 it is sbabed that by 
reason of the failure of the defendants to 
pay the stipulated rent the plaintiffs had 
become entitled to re-enter. Fa a. 10 
refers to the plaintiffs’ letter of the 20th 
September 1919 determining the lease and 
para. 11 says that the lease had become 
forfeited and determined. 

The failure to pay the stipulated rant 
for Ootober and November 1919 has not 
been specifically set out in the plaints bat 
suoh failure is admitted. And X think it 
is open to the plaintiffs to rely od suoh 
failure to establish their claim to deter¬ 
mine the lea-e as claimed in para. 3 of the 
plaints (Penton v. Barnett (l)). An applica¬ 
tion was made at the hearing by the 
plaintiffs for leave to amend the plaint by 
setting out at the end of para. 5 of the 
plaint the failure to pay the stipulated 
rent for the months of October and Novem¬ 
ber 19 L9. I do not think in view of the 
admitted facts of the case it is necessary to 
amend the plaint. But if I bad considered 
It necessary I would have allowed the 
amendment. The additional faois sought 
to be pleaded by the proposed amendment 
are admitted and do not oome as a surprise 
on the defendants. It was contended that 
oven if the plaintiffs are allowed to rely 
upon the failure by the defendants to pay 
the stipulated rent for Ootober and Novem« 
ber 1919, that would not avail them as 
they had nob deolared their intention to 
determine the lease by reason of suoh 
failure, but the presentation of the plaints 
is, I think, a conclusive declaration of 
intention to determine the leases (Serjeant 
v No^fc, Field & Co. (21 _____ 

(1) (1898) 1 Q. a *76=67 Ij. J. Q.13. 11=77 
Ii. T. 645-= 46 W. R. 83=14 T. L R. XI. 

(2) (1903) 2KB B04=»72 Ij. J. K. B 680=89 

It X. us. 


Bat the real and substantial question In 
these suits is whether the payment by 
eaoh of the defendants of Rs. 275 being 
the standard rent under the Rjnb Aob 
instead of R'. 400, the stipulated rent, is 
a breach of the covenant in the leases to 
pay the said stipulated rent. Section 2 of 
the Act defines bae expression “standard 
rent” and section 3 o^.aobs that when the 
rent of any premises has baen or is increa¬ 
sed above bh9 standard rent the excess of 
the rent payable over bhi standard rent 
shall be irreooverable, notwithstanding 
any agreement to the contrary. Sec¬ 
tion 12 enacts that where any sum 
has been paid oa account of tent, being 
a sum irreooverable as aforesaid, suoh 
sum shall, under oerbain restrictions as 
to time, be recoverable by the tenant 
from the landlord and may b9 deduct¬ 
ed by the tenant from fixture rent 
payable by him. It is true bhat the Aoh 
does not make the payment by the tenant 
of the stipulated rena, being in excess of 
the standard rant, illegal and does not 
purport to affeob the oon*raob 'between th^ 
parties oouha ned in the lease regarding 
the right of the lessor to determine bht 
lea r e on failure to pay the stipulated rent 
although a landlord seeking possession oi 
the premises on suoh determination will, 
under section 9, bo not decreed possessioi 
unless he brings himself within the proviso 
to that seobion. There is nothing in bht 
Act to prevent the tenant from paying bht 
stipulated rent and thus preventing bht 
determination of the lease. And it is con¬ 
tended that if he does not ohoo-e bo do so, 
he cannot prevent the daberm ! nation of the 
lease but that ha can olaim only the limi¬ 
ted protection that seotion 9 affords to a ten¬ 
ant whose tenancy has expired and that, 
therefore, if the landlord requires ihe 
premises reasonably and bona fi le for his 
own occupation the tenant, who has failed 
to pay the stipulated rent and thereby 
brought about bha forfeiture of the lease 
mush give up the premises or avoid 
the forfeiture by complying with 
the provisions of seotion 114 of the 
Transfer of Property Aot by payment of 
the stipulated rent, interest and costs. If 
this were the oorreot legal position, it will 
enable the landlord to determine the lease 
for the failure of the tenant bo pay the 
exoesa rent which the Rent Aob makes ir¬ 
reooverable and which the tenant is not 
bound to pay and thus ultimately compel 
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fehe tenant to pay the said exoess in order 
to avoid forfeiture of the lease by availing 
himoelf of the provisions of section 114 of 
the Transfer of Property Aol; and it is 
extremely doubtful whether a tenant under 
these oiroumstanoes paying the exooss rent 
through the intervention of the Court oan 
reoover It back under section 12 of the 
Rent Aot. This would wholly defeat the 
objeob of the Rent Aot. Moreover It would 
be open to the tenant to pay to the land¬ 
lord the rent stipulated under the lease 
and thus ful6! the covenant to pay that 
rent and than under seotion 12 of the Rent 
Act reoover back the exoess so paid. If it 
is open to him to do so, it is diffioulb to 
say that be commits a breaoh of the 
oovenant by paying the standard rent in 
.the first instance. The right of re-entry 
on failure to pay the stipulated ronb is an 
auxiliary provision to secure the payment 
of rent (Howard v. Fanshawe (3). The 
Legislature by the Rent Act has out down 
the stipulated rent and enaobed that the 
standard rent is the only rent that the 
tenant is bound to pay. When, therefore, 
the principal obligation is thus modified by 
reducing the stipulated rent, it is difficult 
bo hold that the auxiliary provision to 
seoure the payment of the whole amount 
of the stipulated rent is still left unaffeoti- 
ad. In my opinion this auxiliary right is, 
after the passing of the Rent Aot, available 
only for the purpose of seouring the pay¬ 
ment of the rent whioh is payable under 
the law, viz., the standard rent. Iam 
fortified in the view I have taken by the 
judgment of Sorutfeon, J. in Durcll v. 
Qreard( 4) where that learned Judge held 
that the right of re-entry consequent on 
the failure of the tenant to pay rent by 
reason of his baking advantage of the pro¬ 
visions of the Postponement of Payments 
Aot, 1914, was destroyed by the postpone¬ 
ment of the due date of payment of the 
rent. 

Even if the plaintiffs’ right to determine 
the leases is held to be unaffelfced the 
defendants are onbitled to be relieved of 
the forfeiture under Seoblon 114 of the 
Transfer of Property Aot on payment of 
rent, interest and oosts and that they have 
offered to do by bheir written statement. 
But in the view I have taken it is not 


(S) (1895) 2 Oh. 581=64 L. J. Oh. 666 
668=78 L. T. 77=48 W. R . 645. 

(4) (1914) 84 L. J. K. B. 180=112 L. T. 
59 a J. 7=81 T. L. R. 22. 
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necessary for them to invoke in their 
favour tbe provisions of that seotion. 

That bving the position, it is not neces¬ 
sary to go into the question whether the 
plaintiffs require the premises bona fide 
for their own occupation within the mean¬ 
ing of the proviso to seotion 9 of bhe Rent 
Aol. But I think there is no doubt on the 
evidence that the premises are so required 
by the plaintiffs. I hold that the tenancy 
has not been validly terminated and the 
plaintiffs are not entitled to ejeot the 
defendants. The result is that the sulta 
must be dismissed with oosts. 

Suits dismissed. 
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Maoleod, C. J., and Fawcett, J. 
Manilal Motilal, a firm —-Appellants 

v. 

Firm Ookal Das Bowji —Respondents. 
O. 0. J. Appeal No. 12 of 1920, deoided 
on 20bb July 1920, from the Order of 
Kajiji, J. 

** Civil P. C., 0. 28, R. 9 —Parties referring, 
to arbitration without Court'* intervention—Award 
Passed—Submission and award cannot be record¬ 
ed under R. 8 and decree pasted in terms thereof —- 
Sch 2, Para. 20, does no* apvly. Civtl P. C., Sch. 
2, Para . 20. 40 Bom. 986 overruled. 

Parties in a suit who enter into an agreement 
to refer tho matter in dispute in the suit or part 
of it to arbitration, may make the agreement an 
order of Court and then paras. 1 to 16 of the 2nd 
Schedule apply. If they do not make tho agree¬ 
ment an order of Court, they cannot ask for the 
agreement to be filed under para. i7 and they 
oannot askifor the award,if made to be-flled under 
paras.20 and 21. 40 Bora. 896 overruled ; obiter 
in 4 Bom. 1 Mi absolete. [P. 815, 0. 2.] 

If an award is made and both parties aooept it 
they oan apply for a consent decree in terms 
thereof, and there will be no need to apply for an 
order recording the terms of tho adjustment. If 
the plaintiff disputes the award for any reason 
and proceeds with tho suit, the defendant oan 
plead tho award and have the oase set down for 
hearing on the issue whether the award is bind¬ 
ing as an adjustment- If the defendant disputes 
the award, tho plaintiff can set the oase down for 
trial on the Issue whether tho award is binding as 
an adjustment Either party oan file a soil to 
enforce the award and apply for a stay of the 
original suit. 

If the parties to a suit agree to refer the mat¬ 
ters in dispute to arbitration without the inter¬ 
vention of the Court, and an award is made on 
suoh submission prior to the deoision of the sail 
the submission and award oan be recorded under 
O. 88, R. 8, Civil P. 0., as an agreement ad justing 
or compromising the suit, and a decree oan be 
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passed in terms of the award, provided the award 
to be effeotive for such a plea must be a valid ope, 
aooording to the general rules of law governing 
the validity of awards in arbitration prooeedinRS, 
(Case-Law disoussed fully). 25 Bom. 7 5 Foil. 

[P. 316, C. X.] 

Strangman —for Appellants. 

Campbell—t or Respondents. 

Macleod, C. J.: —The plaintiffs filed 
this suit against the defendants claiming 
Rs. 2,925 as damages for breaoh of a con¬ 
tract, dated the lObn July 1917. By an 
agreement of reference, dated the 25bh 
September 1919, the matters in dispute 
were referred to the sole arbitration of 
one Ramohand Pitamber without the in¬ 
tervention of the Court. The first meeting 
before the arbitrator was held on the 17bb 
October : the next on the 29th November 
when only the defendants we«.'e present. 
The arbitrator made his award on the 30oh 
November allowing Rs. 1,750 for damages 
and Rs. 56 for costs to the plaintiffs. 
Meanwhile the plaintiffs had written on 
the 25th November, to the arbitrator that 
they revoked his authority as arbitrator 
and cancelled the submission. The plain¬ 
tiffs then moved for an ex parte decree on 
the ground that the defendants had not 
filed their written statement, but the defen¬ 
dants were given time to enable them So 
file the award. On the 2lsu January 1920 
the defendants gave notice that they would 
move that the award should be recorded as 
an adjustment or compromise of the suit, 
and for a decree being passed in terms 
thereof. The motion was heard before 
Kajiji, J. who dismissed it on the ground 
that the award oould not be reoorded as 
an adjustment under Order XXIII, Rule 3, 
while as the agreement to refer had been 
made without the intervention of the 
Court, the application oould not be made 
under the Seoond Sohedule of the Civil 
Procedure Code. 

This brings before us a question which 
has caused much difference of judicial 
opinion. We are dealing with an agreement 
to refer made by the parties to a suit with¬ 
out the intervention of the Court, followed 
by an award. We are not concerned with 
what may be the rights of the parties 
when an agreement to refer has been made 
and nothing further has been done. Clear¬ 
ly that cannot be reoorded as an adjust¬ 
ment. If the parties wish to make it an 
order of Court they can do so under Part 
I of the Seoond Schedule. Here there has 
been an award, the validity of which is 


disputed by one of the parties. It was held 
in Pragdas v. Girdhardas (l) that such an 
award could be reoorded as an adjustment 
under S. 375 of the Code of 1882, corres¬ 
ponding to Order XXIII, Rule 3, of the 
present Code. There was a conflict of deci¬ 
sions between the Calcutta, Madras and 
Bombay High Courts on the one side and 
the Allahabad High Court on the other on 
the question whether the Court oould pass 
a decree on an adjustment exoept with 
consent of the parties, and the addibion 
of the words “ where it is proved to the 
satisfaction of the Court " have been added 
to set at rest that oonfliob. If, then, an 
award is disputed, can a party ask the 
Court to try the question whether or not 
the award is valid, and if proved to be 
valid, to pass a decree in accordance there¬ 
with ? This was doubted by Beaman, J. in 
Rukhanbai v. Adamji (2) as the learned 
Judge thought that an application oould 
only be made under Order XXIII, Rule 3, 
where the parties had aooepted the award. 
In Shavakshaw v. Tyab Eaji Ayub (3) I 
held that seobion 89 exoluded ,any suoh 
applications being made under Order 
XXIII, Rule 3, as that seotion direoted 
that all references to arbitration whether 
by an order in a suit or otherwise, and all 
proceedings thereunder should be governed 
by the provisions oontained in the Seoond 
Sohedula save so far as it was otherwise 
provided by the Indian Arbitration Aot, 
1899, or by any other law for the time 
being in force. In Harakhbai v. Jamna - 
bai (4) it was held by Davar, J. that 
Order XXlIl, Rule 3 came within the 
definition of " any other law for the time 
being in force " bob with all due respeob 
for that learned Judge I oannot agree. In 
the first place Order XXIII, Rule 3, makes 
no mention whatever of references to 
arbitration and I do not think it was ever 
intended by the Legislature that it should 
apply to arbitration proceedings as such. 
It is only by treating an agreement to 
refer oombined with the award as an ad¬ 
justment by lawful agreement or compro¬ 
mise that arbitration proceedings can 
possibly be brought within the soope of 


(1) (1902) 25 Bom. 76=3 Bom. L. R. 431. 

(21 <1909; 33 Bom. 69=1 I. 0. 622=10 Bom. L. 
R 866 

(3) (1916) 40 Bom. 386=37 I. 0. 140=18 Bom. 
L. R. 659. 

(4) (1913) 37 Bom. 639=19 I. 0. 786=16 Bom. 
D. R. 340. 
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thab rule. But beyond that it would be 
contrary to fill oanons of oo&rtmobion of 
statutes that, •cvhdre an Aob lays down that 
oerfeaio proceedings should bo governed by 
the provisions ouDbained therein relating 
thereto, save wh^re provision was made 
by some other law in force, the provisions 
ot the Aot i r»o 1 f should be oon c idered as 
laying down “some oth^r Jaw for the time 
being in foroe.” The words “ oxqp pt as 
provided for in this Aot” would have to be 
u^ed. If, then, references to arbitration 
made otherwise than by an order in a suit, 
as the reference in this oaso was, and all 
proceedings thereunder, are to be governed 
by the provisions of the Seoond Sobedulo, 
unless the Indian Arbitration Aot or some 
other Aot applies, and no such Aob applies 
to this oase, we tmrb look to the Second 
Sobedulo, to see whether any of its pro¬ 
visions lavs down the procedure to bo 
followed by tbe parties bo this reference. 
Ib bas been contended bbafc nono -of tbe 
provision* covers the ca c e of an agreement 
to refer mado by the parties bo a suiii with¬ 
out tbe intervention of the Court. In Uari~ 
valabdas Ealliandas v. Ut-imch inl Mantk- 
ohand (f)i it >vas held that an agreement to 
refer by parties bo a suit could be filed 
under sootion 523 r f tbe Code of 1882. 
The Court was of opinion that section 525 
also ooDtemplab. d arbitration without the 
intervention of *be Court by “any person’' 
and with respect to " any matter ” and 
contained no express exception a; to par¬ 
ties to a suit or bo matters in Litigation in 
a suit actually pending. Ib was remarked 
that the uroooduro in such oases, as pro¬ 
vided by Ss. 523 and 525, viz., that the 
application should bo numbered and regis¬ 
tered as a suit wa° nob the best adopted 
to a oase whore the matter was already 
before the Court, and would nooossitabe an 
application for stay of proocod'ngs in that 
suit. In Vi/ankit a sh Mahidev v. Rama- 
chandra Krishna (6). where the application 
wa9 also to stay the suib after an agreement 
to refer without the Intervention of the 
Cou’t had been entered into, Hayward, J, 
considered that that decision must be look¬ 
ed upon as a doubtful • authority slnoo the 
deoision of the Privy Council in Ohulam 
Khan v. Muhammad Hassan 17). Tho 
facts in that oaso wore that after a suit 

(6) (1*79) 4 Bom 1. : 

in frU4) 38 Bom. 087=27 I. C. 46=10 Bom 
Li. R. 658 

(7) (1902) 29 Cal 167=29 1. A. 51 = 6 0. W. N. 
226=8 Bar. 164 (P. 0.) 


had been filed the matters in dispute were 
referred to arbitration. When the award 
was made both parties objected bo It. The 
Subordinate Judge before whom the appli- 
oabion to set aside the award was heard 
overruled all objections and passed a decree 
in forms of the award. From this deoree 
the defendants filed an application for 
leave to appeal to the Chief Court of the 
Punjab. The Judge who admitted the 
appeal being of opinion that no appeal lay, 
allowed the application to be amended so 
as bo make it an application for revision in 
oase tbe Court that heard the appeal should 
decide that no appeal lay. Tho question 
whether or nob an appeal lay or was prohi¬ 
bited by tbe last clause of seotion 522 of 
the Civil Procedure Code of 1882 was 
referred to a Full Benoh which ;deoided 
that no appeal lay. Thereafter an applica¬ 
tion for revision was entertained and the 
dooree of the Subordinate Judge was modi¬ 
fied. From this decision of the Full Benoh 
and the judgment of the Division Benoh 
on revision tbe defendants appealed to the 
Privy Counoil. The whole argument turn¬ 
ed on the proper oonstruobion of S. 522, 
now represented by para. 16 of the Seoond 
Sohedule Their Lordships said at p. 182:— 

The Chapter in the Code of Civil Prooodnre on 
Rtferenc* In Arbitration iChapter XXXVII) deals 
with arbitrations under three heads:— 

1. Where the parties to a litigation desire to 
refer to arbitration any matter in diflerenoe bet¬ 
ween them in the suit. In that oaae all proceed¬ 
ings from first to last are under the supervision of 
the Court* 

2. Where parties without having recourse to 
litigation agroo to refer their differences to arbi¬ 
tration and it is desired that the agreement of 
reference should have the sanction of the Coart. 
In th-'t oase all further proceedings are under the 
supervision of the Court. 

9. Where the agreement of reference is made 
and the arbitration itself takes place without the 
intervention of the Court and the assistance of 
the Court is only sought in order to Rive effeot to 
the award." 

Then at p. 183 ooours tho following 
passage : 

“In oases failing under Heads II and III the 
provisions relating to oase* under Head l are to be 
ob erved so far as applicable. But there ie thia 
diflerenoe whioh does not seem to have been al¬ 
ways kept in view in the Courts in India. In oases 
fallmg under head I the agreement to refer and 
the application to the Court founded upon it must 
bavo tbe oouourronee of all parties eonoerned end 
the aotual reference is the order of the Court. Bo 
that no question can arise as to the regularity of 
the p-ooeediDgs up to that point. In oases tailing 
under Heads II and III prooeedinge defloribed as a 
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suit and registered as sack mast be taken in order 
to bring the matter the agreement to refer or the 
award as tbe oase may be—under the oognizanoe 
of the Court. That is or may be a litigious rro- 
oceding—cause may be shown against the applica¬ 
tion—and it would ee^m that the order made 
thereon is a deoree withiu the meaning of that 
expression, as defined in the Civil Procedure 
Code.” 

Eventually iti was held that there was no 
appeal from the decreo and that tbe appii- 
oation for revision was iuoompetienb. 

In Tincowry T)ey v. Fakir Chand Dey{ 8) 
the parties to a suit agreed to refer the 
matters in dispute to arbitration. An ap- 
lioation was made under section 376 to re- 
oord the agreement as an adjustment and 
the learned Chief Justice in dealing with 
the question remarked incidentally that the 
decision in Qhulam Khan v. Muhnmmad 
Hassan (7) seamed to import that section 
523'did not apply where there was a pending 
suit, and doubted whether the decision in 
Harivalabdag Kalliandas v. Utamohand 
Manekchand (5), could stand. In Venkata - 
chala v. Bangiah (9) it was heW that an 
order of a Court filing an agreement to arbit¬ 
rate presented by tbe parties to a suit is a 
deoreo and is appealable. Ghulam Khan v. 
Muhammad Hassan (7) was referred to and 
tbe Court considered that the three Heads 
under whiah arbitrations were classified in 
that case corresponded to arbitrations ini¬ 
tialed by applications under section- 506, 
623 and 625 of tbe old Code. That is per¬ 
fectly oorreet, but the learned Judges* were 
only oonoemed with the question whether 
the application before them, an agreement 
to refer by parties in a suit, was covered by 
para. 17 of the Second Schedule. Clearly it 
was not, but the question whether para 20 
oovered applications suoh as the one before 
us was not and oauld not have been consi¬ 
dered. 

Nor, as I have pointed out, was that tbe 
question before the Court In Vyankatesh 
Mahadev v. Ramchandra Krishna (6). Still 
it is clear that the seoond Head in the 
judgment of the Privy Council in Ghulam 
Khan’s case (7) oovers only arbitrations 
by parties who have not had recourse ta 
litigation, and that therefore an agreement 
to refer by parties to a suit cannot be filed 
under para. 17 ©f tbe Second Schedule. 
But it is contended that it is by no means 
so oertain that the third Head covers only 

• ^ ■ ■— ■ 1 — ■ ■ - - , i . ■ ■ 

(8) (1903) 30 r al, 218=7 G. W. N. ISO. 

(9) (1911) 86 Mad. 363=12 L 0. 372=21 M. L. 
J.i 990~(1911) 2 M. V7. N. 249. 
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arbitrations by parties who have not bad 
recourse to litigation. In my opinion, how¬ 
ever, bhi description of the first Head of 
arbitrations makes it clear that the 
Pities to a litigation, who desire to 
refer ehuir disputes to arbitration, must 
go to the Court for an order of reference if 
they wish the arbitration proceedings to 
oontinue under the provisions of the 
Seoond Schedule. And there is no reason 
why they shou4d proceed under para. 17 
when paras 1 to 16 prescribe the prooedure 
to be followed in a most exhaustive 
manner. 

The decision, therefore, in Harivalabdas 
Kalliandas v. Otamchand Manekchand (5) 
must be considered as overruled. 

I have also come to the conclusion that 
my decision in Shavakshaw v. Tyab Eaji 
Ayub (3) allowing the application under 
Order XXIII, Rule 3, to be altered to one 
under para. 20 of the Seoond Schedule was 
wrong. But I cannot agree' with Kajiji, J. 
when he says that an award in a refer¬ 
ence by parties to a suit without the inter¬ 
vention of the Court cannot be a valid 
a^ard. Nor can I agree with the dictum 
ip Vyankatesh Mahadev v. Ramchandra 
Krishna (6) which, with due respeot, 
appears to be obiter, that the aotion of 
patties to a suit in withdrawing and obtain¬ 
ing a decision by private arrangement oan 
be treated as a nullity, as it can from the 
foundation for another suit. 

It is quite true that the Court will not 
take oognizance of any proceedings by the 
parties which in effect oust its jurisdiction. 
It will nob stay its own proceedings merely 
because one party brings to its own notice 
that there has been an agreement to refer 
the suit to arbitration. Nor, if there is an 
award, will it proceed in the manner pro¬ 
vided by any of the provisions of the 
Second Schedule. 

But there is no reason why, when the 
award is brought to its notioe, it should 
net try, the Issue whether the award is not 
binding on the parties under the general 
principles of the law of oontraot by proceed¬ 
ing under Order XXIII, Rule 3. 

It is not usual when the parties to a suit 
are agreed upon terms to formally record 
the agreement under* Order XXIII, Rule 
3 and then pass a decree in terms thereof. 

But when parties have been negotiating 
for a settlement, and one party considers 
a settlement has been arrived at, whioh the 
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other parky denies, or where there has 
been a settlement which one party seeks to 
'avoid on any of the grounds on wb'ob an 
agreement can be avoided, recourse is had 
to Order XXIII, Buie 3 so that the Court 
may determine whether an adjustment has 
aokually bean made or whether an adjust¬ 
ment made is one which oan be recorded. 

When the terms of the adjustment have 
been settled by an arbitration and award 
out of Court, the same considerations 
apply by analogy. The parties may agree 
to 'ask for a consent deoree. In such a 
case the true position appears to be that 
the Court will not look at thn arbitration 
proceedings, but only at the consent terms 
as it makes no difference whether those 
terms have been arrived at by agreement 
between the parties aoting by themselves 
or have been settled by a third party 
ohosen by them. Thero is no particular 
reason in either oase for hav-ng recourse 
to Order XXIII, Buie 3. 

But if the plaintiff ignoring the 
award proceeds with the 6uit the 
defendant may plead that there has been 
an adjustment. This is in effeok what 
has happened in this oa^e. In Lowes v. 
Kermode (10) the facts wero somewhat 
similar. The defendant obtained a rule to 
stay proceedings on the ground that alter 
issue joined and notioe of trial given, the 
parties had agreed to refer the cause to 
arbitration and that an award had been 
made. The plaintiff said he had revoked 
the submission before award made. The 
Court said: 

“What we ahould do in oaao of an undisputed 
award, ia another question. Here, the award is 
disputed; and the Court will not, upon motion, 
decide this controverted matter. The award must 
be pleaded, when the plaintiff may either reply or 
demur ; but the question will most properly be 
disposed of by a jury.'* 

So in Storey v. Bloxam (11) at the 
hearing the defendant proposed to givo in 
evidence an award made in his favour on an 
agreement to refer the cause after issue 
had been joined and Lord Kenyon held that 
it could not be given in evidence but must 
be pleaded as a plea puis darrein continu¬ 
ance. 

If the procedure prescribed by those 
decisions should be followed in this Court, 
when the plaintiff moved for an ex parte 

(10) (1818) 8 Taunt. 116=129 E. K 889-»3 
Moor. 80. 

(11) (1796) 2 Esp. 604. 


decree for want of a wribt6n statement, the 
defendant! should have been bold bo file his 
wri?b6n statement pleading the award 
instead of being given time to apply that 
bbe award should be filed. 

Then bho question, whether febe award 
was binding on tbs parties, could be tried 
in the guib and nob by motion. 

Since the decision in Praqdas v. 
Qirdhardas (l) High Court Rule 242 has 
been passed, wbloh provides that no deoree 
in a suit savo as provided in Buie 348 
(deoree in berms of an award filed under 
para. 10 of bho Second Schedule) shall be 
passed unle c s bho suit appears on the daily 
trial board. As Order XXIII, Rule 3, 
contemplates the passing of a deorea if the 
adjustment is recorded, the proper proce¬ 
dure is not by motion, bub by putting dov;n 
the c uib for hearing, and it Is desirable that 
the parly relying on an adjustment should 
plead it beforehand so that bha issue can 
bo properly triod. Leave can always ba 
obtained for a supplementary pleading. 

In 'Harakhbai v. Jamnabai (4) the order 

made was : 

“The suit will bo act down for hearing...when 
the first defendant will, in the first instance, pro. 
oeed to eatisfy-the Court that the adjustment h%8 
boen properly and justly obtained and the plaintiff 
will then bo entitled to urge any ground that ti ay 
be open to her to show that the award whioh ia 
sought to be enforced against h n r as an adjust¬ 
ment ought not to be recorded and a deoree pas¬ 
sed in terms thereof/’ 

Whether the suit is sab down for bearing 
on an application bo record an adjustment, 
or is set down for trial, an order must be 
passed recording or refusing bo record the 
adjustment, as au appeal lies against suoh 
an order though nob against the decree 
pas c od in berms of an adjustment. This 
somewhat para loTcial piooadure is necessi¬ 
tated by the fact that the term “ consent 
deoree ” is applied bo a deorea passed 
against a party who stoutly denies ha has 
given his oousenb, when as a matter of faot 
it. is found that ho has oonsented. The 
result is that if a defendant pleads an 
award and bbe Court finds that the award 
is binding bho Court passes a consent 
decree, but must first make an order whioh 
is appealable that the award Is binding. 

In Pragmas v. Qirdhardas (11) the appel¬ 
lant contended, inter alia t that the award 
was falsely and fraudulently made by tbe 
arbitrators, purporting to make the same 
without bolding any meetings or exami- 
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ning any books of account and without 
giving the defendant any opposbunity of 
appearng beiore them in support of bis 
case. 

These questions do nob appear even bo 
have been considered by bbe trial Comb or 
the Appeal Court which confirmed too 
decree passed in the berms of the award. 

Jenkins, C. J. said:— 

“ Several objections have been taken to the 
decree under appeal. First it is said that Chapter 
XXXVII of the Civil Procedure Code, 1882, is an 
exhaustive exposition of the power to refer to 
arbitration pending a suit. I can find nothing, 
however, in Chapter XXXVII which invalidates a 
proceeding not in accordance with its provisions 
beyond the result that non-oomplianoe deprives a 
party of a right :o olaim the consequences the 
Chapter prescribes, and l therefore think the 
objection cannot sucoeed." 

Ib was considered on this judgment by 
Beaman, J. in Rukhanbai v. Adamji (2) 
bhab a party objecting bo an award would 
have.bo submit bo a deoree in berms of the 
award v ilhout his objections being beard, 
and there are grounds for such a conclu¬ 
sion from the bare record of bbe oase as re¬ 
ported. If that had really been deoided I 
should be inclined bo say ib was wrong, bub 
ib does nob appear whether the defendant 
aobuaUy persisted that bis objections 
should be heard or merely objected bo the 
procedure. 

Ib certainly cannot be that a party bo a 
suit submitting bo arbitration would be 
under an implied promise bo aooeph bbe 
award whatever its nature might be and 
however ib had been arrived ab. And this 
was the view taken by Davar, J. in 
Harakhbai v. Jamnabai (4). It all oomes 
to bbis. that a party to a suit setting up an 
award by arbitration out of Court must 
satisfy the Court that there has been an 
adjustment by lawful agreement which en¬ 
titles him to ask that the suit should be 
stopped and a deoree passed in terms there¬ 
of. The Court must then decide on the 
general principles of the law of oontraot 
whether or not there has been such an ad¬ 
justment. In the oase of an arbitration 
and award Order XXIII, Bale 3, requires 
a certain aodounb of amplification. The 
suit is not adjusted by the agreement to 
refer, but by what is implied in that agree¬ 
ment, namely, that the parties agree to be 
bound by the terms of an award whion has 
been properly made in accordance with the 
agreement. If the award is proved to 
have not been so made then there can be 
no adjustment. 


It may be as well to summarise the pro¬ 
cedure to be adopted by parties in a suit 
who enter into an agreement to refer the 
m ,tber in dispute in she suit or part of it 
to arbitration. 

They may make the agreement an order 
of Court and then paras. 1 to 16 of the 
Second Schedule apply. 

If they do not make the agreement an 
order of Court, 

(a) they oanaot ask for the agreement 
to be filed under para. 17 ; 

(b) they oannot ask for the award it 
made to be tiled under paras 20 and 21 ; 

(o) if an award is made and both parties 
accept it they can apply for a consent 
decree in terms thereof, and there will be 
no need to apply for an order recording the 
terms of the adjustment; 


(d) if the plaintiff disputes the award 
for any reason and proceeds with the suit 
defendant oan plead the award and have 
the oase set down for hearing on the 
issue whether the award is binding as an 
adjustment; 


(e) if the defendant disputes the award, 
the plaintiff can set the oase down for 
trial on the issue whether the adjustment 
should be recorded ; 

. (/) either party oan file a suit to enforoe 
the award and apply for a stay of the 
original suit. 


The provisions of the Code of 1882 re¬ 
lating to arbitration were transferred with 
oertain modifications to a separate Schedule 
in the hope that at no distant date they 
might be transferred into a comprehensive 
Arbitration Aot. Unfortunately that hope 
has not been realised, with the result that 
the law relating to arbitration still remains 
in a most undesirable condition. 


The appeal must be allowed, but, I think 
the order giving time to the defendant to 
file the award was also wrong. Ha should 
have been told to file his written statement 
pleading the award. I am told that he has 
now filed his written statement so that ha 
oan apply to have the suit set down for 

trial on the issue whether the award is 
binding. 

Fawcett, J.:—The questions for deter¬ 
mination may be stated as follows : — 

(1) Do paragraphs 20 and 21 of Sohe- 

dale II of the Civil Procedure Code apply 
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bo oases where the matters referred to ar¬ 
bitration are aire/idy the ruhjeob-matner ». f 
a suit between the parties bo the reftereacj V 

v2) If they do apply, what effect does a 
dcoree under paragraph 21 have up^n the 
suit? 

(3) If bbe parbios to a iuib agree to refer 
abe matters in dispute to arbitration with¬ 
out the intervention of the Court, Rnd an 
award is made on suoh submission, rrior 
to the decision of bbe suit, oan bbe submis¬ 
sion and award be recorded under Oraor 
XXIII, Rule 3, Civil Procedure Code, as 
an agreement adjusting or compromising 
the suit, and a decree be passed in tetms 
of the award ? 

U) If questions (1) and (3) are answered 
in the negative, what remedy is open to a 
person interested in the award to enioroe 

U? 

I agree with tbo learned Chief .lustioe 
that the first question should be answered 
in the negative. The words “any matter” 
and “any person” used in paragiaph 20 
are no doubt very wido, and it contains no 
express exception as to parties to a suit or 
to matters in litigation in a suit actually 
pending. Bub the same applies to puragiapu 
17, with the substitution of “difi^reDoe” 
for “matter"; and the ruling in Hanvalab- 
das Kalliandas v. Utamchand Manek- 
ohand (.5) that section 523 of the uodo of 
1877 (corresponding to this paragraph 17) 
appliod to parties between v7hom a suit is 
pending about the Blabbers referred to ar¬ 
bitration, is virtually overruled by Ohulam 
Khan v. Muhammad Eassan (7) as pointed 
out by Hayward, J. in Vyajikatcsh Maha- 
dev v. Bamohandra Krishna (6). I also 
oonour with his view in the same case that 
paragraphs 1 to 16 are inbonded to pres¬ 
cribe the only provisions in the Schedule 
by which the Court's jurisdiction to deter¬ 
mine the matfaor in dispute after a regular 
hearing oan bo ousted by a submission to 
arbitration and an award thereon. This is 
supported by the general nature of the 
heading to paragraphs 1-16, viz. t “Arbit¬ 
ration in suttbs”, and the fact that para¬ 
graphs 17 and 20 both require that an ap¬ 
plication undor them “shall ba numbered 
and registered as a suit"— a procedure 
which is inappropriate, where a suit bet¬ 
ween the parties is already pending. These 
considerations apply as muoh to paragraph 
20 as to paragraph 17; and in Qhulam 

Khans case (7) it seems lo me their Lord- 


ships of the Privy CounoU intended Head 
III «f fcbo c n specified in the judgment 
p. 182) bo exclude (jueij as much as Head 
It) the ea c e deiffb with in Head I, viz : 
“Wbeiflthe parties to a litigation desire to 
refer to arbitration any matter in difference 
between tinem in the suit.” Tne words “the 
agreement of reference” in Head III were, 

I think, intended *o refer to an agree¬ 
ment of the kin-1 specified in Head II, 
viz., “where parties without ha ring recourse 
to litigation agree in refer their differences 
to arbitration.” If so, feba obiter dictum 
is Harivalabdas Kalliandas v. Utamohand 
Manekchand (5) in regard to seotion 625 
(d jv. Schedule II, para. 20) is also dissented 
from by the Privy Counoil. 

In view of the above answer to the first 
quesbio* (which agrees with the view taken 
in Vyankatesh Mahadev v. Ramchandra 
Krishna (6), the seoeed does not arise. 
But ev.*n supposing the firsii question is 
answered in the affirmative, I think that a 
decree obtained under para. 21 (2) cannot 
operate of itself aa a deorea In the suit. 
The proceedings under paras. 20 and 21 
would not be proceedings in the suit , but 
entirely separate proceedings like those for 
filing an award under sections 11 to 15 of 
the Indian Arbitration Aob, 1899. This 
has already been ruled in Shivlinyrae v. 
Ranqo (12). Tha decree could, it seems 
to me, at most, operate as raj judsccUa 
under section 11, Civil Proeedare Code, as 
being & decision in a “ former suit ” (of. 
Explanation I to section 11; para. 20 (2) oi 
Schedule II ; XVaeser M&hton v. Chuni 
Singh\(13); Vyankateeh Chimasi v. Sakha- 
ram Daji (i4); Muhamma.1 Ecwaz Khan 
v. Alam Khan (15) and rofinusami Mudali 
v. Mandi Sundara Mudali (16). Otherwise, 
the Couit would still have to decide the 
issues after a regular hearing, aooordlng to 
the procedure laid down by the Code, 
unless the suit is withdrawn in conse¬ 
quence of the deoreo obtained under para. 
21, or a consent decree is passed. 

On both these grounds I oonour with 
tho learned Chief Justioe in thinking that 
tho decision in Shavakshaw v. Tyab Haji 
Ayub (8) should be overruled. 


(13) (1906) 8 Bom. L. F. 777. 

U8) (1S82) 7 Lai 727=9 O. L. R. 877. 

(H) (1897) 21 Bom. 465 

(15) (1891) 18 OaL 414=18 I. A. 78=6 Bar. 26 

(P. 0 ). 

(16) (1904) 27 Mad. 255=14 M. L. J. 256. 
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The bfaird question h one on whioh, in 
my opinion, a good deal can be said on 
either side. Bub I have came bo the con¬ 
clusion that theca is no sufficient ground 
for our differing from the view taken in 
Pragdas v. Girahardas (l), and that the 
question should accordingly be answered 
in the affirmative, at any rate unail Brag - 
das v. Gtrdhardas Cl) is overruled by a 
Full Bench or the Privy Council. 


There is certainly a very considerable 
weight of authority in favour o i the view 
that an agreement to refer the matter in 
suit to arbitration and the award made 


thereon may amount to an adjustment of 
the suit by lawful agreement, within the 
meaning of Order XXIII, Rule 3, Civil 
Procedure Code, and the corresponding 
section 375 of bhe Code of 1882. In the 
arguments reported (at page 689) in 
Vyankatesh Uahadev v. Bamohandra 
Krishna (6), it wa£ stated bhat all the 
High Courts were in agreement on this 
point. I am not sure if this is correct ; 
but at any rate there are the following 


reported opinions to that effeot : Samibai 
v. Premji Pragji (17); Ghellabhai v. Nan - 
dubai (18) ; Pragdas v. Qirdhardas (1); 
Rarakhbai v. Jamnabai (4) ; Venkata - 
ehala v. Bangiah (9); and Chinna Venkata- 
samt Naiken v. Venkatasami Naicken (19). 
This view seems also supported by the re¬ 
marks of Vaughan Williams, L. J. and 
Farweil, L. J. in Doleman & Sons v. Ossett 
Corporation (20). The former says (at pp. 
268-264), referring to a oase like the present 
and the 11th section of the Common Law 


Prooedure Aot, 185 i, allowing a stay of an 


action pending arbioration proceedings : 


“Tha only ofleofc of failing to obtain the orde* 
to stay the action was to leave the paitiea in the 
same position in whioh they were before the pass* 
ing of the 11th section of the Common Law Pro¬ 
cedure Aot, 1854, i.e , in the position that the 
jurisdiction of the Courts was not ousted, and 
that the Court ignored the pendency of the arbi¬ 
tration, and therefore held a plea of pendenoy of 
an arbitration in the some' matter to be bad, but 
allowed the plea of an executed award to be good, 
and 1 think allowed it to be good even if the 
award was executed alter action brought. It was 
allowed, in fast, as accord and . satisfaction com¬ 
pleted after action...It is true that, generally 
speaking, the obstacles in the way of the arbitra¬ 
tor, if one of the parties refuses to attend, are so 
great that it is difficult, and sometimes praotioally 


(17) (1896) 20 Bom. 804. 

(18) (1897) 21 Bom. 886. 

(19) (1919) 42 Mad. 626=61 J. C. 827=86 M. 
L. J. 291=1919 M W. N. 221. 

(20) (1912) 8 X. B. 267*=10 L. G. B. 916=76 
P. 467*107 L. T. 681—81&.B, 1092, 


impossible, for the arbitrator to go on with the 
arbitration; but if ,the arbitrator geta over these 
difficulties, and goej on aid raake3 his award, I 
think his award constitutes accord and satisfac¬ 
tion.” 

Farweil, L. J. in bhe same oasa says (at 
pp. 272, 273) ;— 

“It is also clear that any binding agreement 
between the parties settling all the disputes raised 
in the aotion made after writ is a good defence as 
a plea puts darrein conUuuayice (now pleaded 
under Order XXTV>, whether such agreement is a 
direct settlement between the parties themselves, 
or made by means of a third person to whom they 
have referred the dispute after writ, or by means 
of an award made after writ in an arbitration 
existing before writ, if both parties subsequent to 
writ carry on the arbitration, and agiee to an 
award being made notwithstanding the aotion. 
But this is beoause it is always open to litigants 
to settle their differences after writ as they 
please.” 

Fletcher Moulton, L. J. no doubt holds 
(page 269) that— 

“There oannot be two tribunals eaoh with the 
jurisdiction to insist on deciding the rights of the 
parties and to compel them to accept its deci¬ 
sion”... 

Bub he expressly excepts bhe case where 
“the parties agree de novo that bhe dispute 
shall be tried by arbitration, as in bhe oase 
where they agree that the aabion itself shall 
be referred”. His objection bhat bhe Court 
jurisdiction cannot be ousted applies do a 
oase (like the one there under considera¬ 
tion) where there was a reference bo arbi¬ 
tration, subsequent to the commencement 
of the aotion, without the consent of one of 
the parties . 

Order XXIII, Rule 3, Civil Procedure 
Code, contains provisions corresponding to 
the plea of "accord and satisfaction after 
writ” referred bo in bhe case just cited. 
The principle of treating an agreement to 
refer to arbitration after suit, together with 
the award thereon as on the same footing 
as a direct settlement between the parties 
themselves, for the purposes cf such a plea, 
appears to me to be one whioh has very 
High authority in its favour. After all, it 
is only an application of the maxim certum 
est quod certum reddi potest . There is an 
agreement to settle the matters in dispute 
in the way decided on by the arbitrator, 
and as soon as he decides, the result is an 
ascertained settlement, as muoh as if the 
parties had settled the dispute themselves. 

I would, however, qualify the above by 
predicating that the award to be effective 
for suoh a plea must be a valid one, ac¬ 
cording to the general rules o t law govern- 



318 Bombay manual motilal v. pibm go sat./ das (Fawcett, J.) 


1921 


iug the validity of awards in arbitration 
prooeadiugs. Th s in etieob wonld mean 
ubo Eoglnb Common Law on bba subject, 
which in turn is 1 ubstanhi *.tly expressel in 
pur^gwiph 15 (i) (a) and iM of bohedule II 
of oae Code (of. Gang). Sahai v. Lekhraj 
Singh (2i). 

In Bukhanbai v. Adamji (2) Bcamau, J. 
objects bbi>,t— 

“Under tho pcinjipla of Pragmas v. Girdhardas 
(1) no Boonor has a parky made an irregular sub¬ 
mission, on whioh an award, no matter how full 
of dafeota, has been passed, than the other party 
oan bring it in under seotion S75 anti, without 
having any objaolsiond investigated, got a -final 
decree upon it.” 

With due respect, I submit that in Prag- 
das v. Qirdhardas (1) the Court want on 
the assumption that tho award wa:i a valid 
ono. No doubt one of the grounds of 
appoai (No. 5) was that tho award was im¬ 
properly passed, but no reference is made 
to this In tho reported argumoons oi the 
appellant s counsel (pp. 77, 7ti). The pro¬ 
bability is, therefore, that ibis objects jn 
was not pressed. Also I can see no suffi¬ 
cient ground (or saying that the Court 
cannot go into objections to tbo validity oi 
an award under Order XXIII, Bale 3. The 
Court under that rule has to bo satisfied 
that the suit has been adjusted by a lawful 
agreement or compromise; aod oven though 
there may have beou a lawful agreement to 
refer the matters in dispute to arbitration, 
still there will have been no real “adjust¬ 
ment'', if tbe referonoe bas morely resulted 
in an invalid award. Under general prin¬ 
ciples of justice, equity and good oonsalenoo 
the Court is surely justified in holding that 
an award improperly procured or vitiated 
by corruption or misoonduob on tbo part of 
tbe arbitrator does not constitute an ‘ ad¬ 
justment” under Order XXIII, Rule 3. Or 
it may be put in another way. Tnere can 
of oouise be an express agreement in tbe 
submission that the parties will raise no 
objection bo the award on the ground of 
misconduct, &o., of: Halsbury's Laws of 
England, Vol. I, Art. 996 at p. 481; but 
otherwise I take it that ihe implied objec¬ 
tion to perform tho uward of the arbitrator 
will not be extended beyond an obligation 
to perform an award whioh (to use the 
language of the Privy Oounoil in Muham¬ 
mad Netoaz Khan v. Alam Khan (15) bas 
“ordinary legal validity”, i.c., an award 
whioh is not a legal nullity or liable to be 
set aside lor misoonduot, &o. In the latter 

t mi ■■ ■ — -- ■- —— ■ 1 ■ ■ - 


view there is no "agreement” to aooepb an 
award of ohe kind just mentioned, so as to 
bring the case under Order XXIII, Rule 3. 

As an instance of p» Courb going into suoh 
questions under Order XXL1I, Rule 3, I 
may cite Kulsum Fatima v. Ali Akbar(%2.) 

With due doferenoe, it seems to me that 
to make a distinction between a case where 
both parbies accept the award (whioh 
Beaman, 3. in Rukhanbai's casfl('2)atp. 74 
says will eonsbibube an adjustment under 
the rule) and a oase where one ok the 
parbies dUhonesbly repudiates his submis¬ 
sion (as in Rukhanbai's case (2) or raises 
unsustainable objections to the validity of 
the award, is giving the latter an advan¬ 
tage, whioh is oontrary to tbe terms of 
Order XXIII, Rule 3: of. Rhobhari v. 
Jhaman (23). It is in principle a reversion 
to the view that a disputed compromise did 
not fall under seotion 375 of tho Code of 
1882. Tho Lwg.slabure has shown its 
approval of the decisions bbt\b suoh a dis¬ 
pute did not prevent the application of the 
prevision* in question by tbe insertion of 
tho words "where it is proved to the satis¬ 
faction of the Court that” at the com¬ 
mencement of bhe rule. 

Another objection taken in Rukhanbai's 
case (2), at page 73, is, that Chapter 
XXXVII of the than Civil Procedure Code 
(corresponding to Schedule II of the pre¬ 
sent Code) provide? a spaoial procedure for 
extraordinary extra-judioial methods of set- 
tliog disputed claims, and it must have 
been the intention of the Legislature that 
that procedaro and no other was to be 
followed. But this seems to me to be 
opposed to the same learned Judge’s opi¬ 
nion in V'ninkatesh Mahadcv v. Ram- 
chandra Krishna (6) Vat page 693) that: 
“ Doubtless any parties litigating in Court 
have perfect liberty to compose their 
differences amongst themselves by enter¬ 
ing into any lawful agreement, com¬ 
promise or satisfaction.” The passage* 
I have cited from Doleman & Sons v. 
Ossett Corporation (20) show that there 
Is tbe highest authority for treating a sub¬ 
mission to arbitration made after suit* 
plu> the award thereoD, as an adjustment of 
the Quit by lawful agreement; and it seems 
to me very improbable that the Legisla¬ 
ture intended to prevent suoh an adjust¬ 
ment being made. Tbe view taken on this 

142) 11917) 89 All. 401=89 I. 0. 780=15 A. IT 
J. 452. 

(28) (1915) 28 a £j. J. 489=14 1. Q. 990. 


(21) (1387) 9 All. 268. 
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point in Pragdas v. Girdhardas (2). is, 

I submili, oorrect. 

Then does seotion 89 of the Code pre¬ 
vent) Order XXIII, Rule 3, Civil Procedure 
Code, operating in such a ease ? On ibis 
point I concur with the view taken by 
Davar J. in Earakhbai v. Jamnabai (4) 
whioh is also taken by the Madras High 
Court in Ghinna Venhatasami Naicken v. 
Venhatasami Naichen (19). No doubt the 
words “other law for the time being in 
force” are inappropriate for covering a 
provision of the Code itself, such as Order 
XXIII, Rule 3. But the Legislature in 
enaobing section 89 probably had not that 
particular rule at all in their mind, and 
had no intention of affeotiug it one way 
or the other. The main objeok of seotion 
89 dearly is to give effect to the provisions 
of Schedule II as if they had been 
enacted in the body of the Code. Seotion 
89 was needed only because of the relega¬ 
tion of Chapter XXXVII of the Code of 
1882 to a Schedule and no ohaoge of pro¬ 
cedure was, in my opinion, intended. This 
Is in accordance with the general rule that 
“the Legislature must not be taken to 
intend any alteration in the law beyond 
what it explicitly declares in express terms 
or by unmistakeable implication.” (Max¬ 
well on Interpretation cf Statutes, 5th 
Edn., p. 132 ; In the matter of Candas 
Narronlas (24) and Bhagioant v. 
Kedari (25). It seems to me to be a oase 
where the rule of construction laid down 
by Homily, M. R. in Pretty v. Solly (26) 
should be applied. He says :— 

“The general rules which are applicable to 
particular and general enactments in statutes (it 
they were repugnant) are very clear, the only 
difficulty is in their.application. The rule is, that 
wherever there is a particular enaotment and a 
general enactment in th9 same statute, and the 
latter, taken in its most comprehensive sense, 
would overrule the (former, the particular enact¬ 
ment must be operative, and the general enact¬ 
ment must be taken to afieofc only the other parts 
oi the statute to whioh it may properly apply.” 

Hare Order XXIII, Rule 3, constitutes 
a particular enactment (read with seotion 
121) regarding the compromise of a suit, 
while section 89 is a general enactment re¬ 
garding arbitration, for the words “all 
references to arbitration whether by an 
order in a suit or otherwise, and all pro¬ 
ceedings thereunder” are of a general 

(24) (18B7) 11 Bom. 73B. 

(25) (1901) 25 Bom. 202=2 Bom. Ij. R. 986. 

(26) (1859) 26 Beav. 606=63 E. R. 1032=122 
R. R 263. 


nature ; they could scarcely be made any 
wider khan they are. I think, therefore, 
that in accordance with the rule of oou- 
sbruet:on I have mentioned, seotion 89 
shcal'* not be 'read as affecting the parti¬ 
cular enactment contained in. Order XXIII, 
Rule 3, so far as that covers the case of an 
award oo a reference to arbitration. In 
these circumstances I do rot see why the 
words “save in so far as is otherwise provi¬ 
ded...by any other law for the time being 
in force” should not be construed as cover¬ 
ing a law enaoted by the Code itself. 
Taken in their literal and ordinary mean¬ 
ing the words are wide enough to permit 
of this interpretation ; and the mere fact 
that par-ioular provisions of the Code are 
not spaoiQcftlly oxoopted do*s not, in my 
opinion, suffioe to exclude them from the 
benefit cf the saving clause, if bhey other¬ 
wise appropriately fall under it. 

There is no elear evidence of any in¬ 
tention of the Legislature Ho exclude Order 
XXIII, Rule 3. from this benefit; and (as I 
have already said) tberi is a presumption 
against any alterationthe law regarding 
suction 375 of the Code of 1882, as laid 
down in Pragdas v. Girdhardas (1). 

I do not think that the words *' other 
law,” as used in the Code, must necessarily 
mean some law other than that contained 
in tbe Code. Thus in seotion 96 (l) of the 
Code, a general right of appeal (not res¬ 
tricted So certain grounds as a second 
appeal is by section 100) is given from 
“every deoreo passed by any Court exercis¬ 
ing original jurisdiction.” Tbe only saving 
is “ where otherwise expressly provided in 
the body'of this Code or by any other 
law for the time being in force.” Thia 
“other law” must, I think, be read to 
cover the provisions in Schedule II, paras. 
16 (2) and 21 (2), whioh restrict the right 
of appeal from a decree under those 
paras, to one upon the specific ground that 
“ the decree is in excess of, or not in 
accordance with, the award.” Otherwise 
there is a repugnancy between the general 
right conferred by seotion 96, 'and this 
speoifio enactment. It may be noted that 
the provisions of the Seoond Schedule are 
not given legislative effect “as if enacted in 
the body of this Code”, like the provisions 
of the First Schedule under section 121: so 
that they can only come under the saving 
clause In seotion 96 by treating them as 
any “other law for the time being in 
force,” The case is stronger with regard 
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to Order XXIII. Rule 3, which under 
section 121 bus effect as if enacbed in the 
b dy of bhe Code, and is bhereforo on an 
equal footing iu this respeob bo veobion 89. 
Also “other law" in section 89 is clearly 
a law other bhan bhe Indian Arbitration 
Act, 1899 ; whereas in seobion 96 ib might 
be argued bhab “other law” must mean a 
law obher bhan bhe Code. 

As to bhe fourth question, I agree with 
bhe learned Chief Jusbioe that, if Order 
XXIII, Rule 3, oannob be availed of, 
either parby, who wishes bo enforce bhe 
award, can file a snib bo enforce ib, and 
apply for a stay of bhe original suit. Also 
a defendant can, under Order VIII, Rules 
8 and 9, Civil Prooejure Code, wibh the 
leave of bhe Court, plead bhe award in bar 
of bhe aobion on bhe original demand : of. 
Bhajahari Saha Banikya v. Behary Lai 
Basak (27). 

Buta in view of my answer bo bhe third 
quesbion, I oonour in allowing bhe appeal 
wibh oosbs throughout. 

As bo bhe question of bhe proper pro¬ 
cedure for having bhe award considered by 
the Courb in bhe suit, ib seems bo me 
that Original Side Rule 242 only debars 
bhe Courb from passing a decree , unless 
bhe suit appears on the trial board. 
There is nobbing iu ib, therefore, bo pre¬ 
vent the Courb from proceeding ab any 
rate up bo bhe stage of ordering the agree¬ 
ment (comprised in bhe agreemenb bo refer 
p. id bhe award thereon) bo be recorded 
under Order XXIII, Rule 3, and ib oan 
then direob bhe suit bo be set down on bhe 
trial board for passing a decree In aooor- 
rlanoe wibb this order. Bub I undersbaod 
ihab bhe procedure preferred by the learned 
Chief Jusbioe will pub bhe Courb in a better 
position bo deoide any questions in issue by 
taking evidence in bhe ordinary way. Also 
there is bhe preoedenb of tho rule in Eng¬ 
land that, if an aobion is compromised out 
t f Court, and bhe compromise is Dob made 
i n order of Court, ib oannob be enforced by 
motion in bhe aobion [Balsbury’s Laws of 
England, Vol. XXIII, p. 167, foot-note 
(/i)]. I defer, therefore, bo his opinion in 
the matter. Ab bhe same time, bo prevent 
possible misapprehension, I may say that 
wo are hobh agreed bhah, so far as bhe 
mofnssil is concerned, bhe requisite procee¬ 
dings oan he taken on a m»>ro application bo 
have bhe alleged agreemenb reoordad 


under Order XXIII, Rule 3, and that a 
formal pteadlDg of bhe award under Order 
VIII, Rule 9, is unnecessary. 

Appeal allowed. 
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Macleod, C. J. and Fawoeit, J. 

Charan Das Chaturbhuj —Appellant 

v. 

Charjanlal Pitambaradas and another — 
Respondents, 

Original Civil Jurisdiction Appeal No. 

26 of 1920, deolded on 9bb August 1920, 
from the Order of Prabb, J., in Civil Suit 
No. 1727 of 1919. 

Letter* Pateyxt (Bomha t/\ cl. 15— Hi<jh Court 
Bui** ISO and 1B1— Order refuting directions ia 
not judgment. 

An order by whioh dirootion9 under Rules 139 
and 131 of fche High Court Rulos are refused li 
nob a “ludgcoont" within ol. 15 and no Appeal 
lies against suoh order. 8 Bong. Ij. B. 48b Foil. 

[P. 321, C. 1.] 

Goltman and Uirsa —for Appellant. 

Jinnah and Munsh i -for Respondents. 
Macleod, C. J. —The planblff filed bhlg 
suit against bhe defendants for damages for 
breaoh of contract because the defendants 
failed bo bake delivery of 100 bales of cotton 
which they had ooDbraoted bo buy for bhe 
September delivery 1918. On bhe 8bh 
January 1920 leave was giveD bo bhe defen¬ 
dants bo issue a third parbv nobioe against 
one Alibboy Khusbal. The defendants 
olaimod bo be indemnified bv Alibboy Kbu- 
sbal in respeob of the breaob of the oonbraot 
wibh bhe plaintiff, because Alibboy survey¬ 
ed the said bales and failed Id bake delivery 
of the same from tbo plaintiff under bhe 
delivery order which has been sent bo him. 
The third party entered an appearance on 
bhe 8bb of Marob. The defendant than 
book out a summons for directions. The 
third parby proceedings h*ve been intro¬ 
duced into this Courb by rules, while bhe 
Code of Civil Procedure makes no mention 
at all of suoh procedure. 

Rule 130 is as follows :— 

“ If a third party appears pursuant to the third 
party notioe, the defendant giving the notioe may 
apply to tho Court or Judge for directions, aud 
the Court or Judge, upon the hearing of suoh 
application, may, if satisfied that the»e is a Ques¬ 
tion proper to be tried as to the liability of the 
third party to make the contribution or indem¬ 
nity claimed in whole or in part, order the ques¬ 
tion of inch liability, as between the third patty 


(27) *1906) 83 Oal. 881=4 0. L. J. 162. 
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and the defendant giving the notice, to be tried 
in suoh manner, at or after the trial of the suit, 
as the Court or Judge may direct ; and if not eo 
satisfied, may pass snob decree as the nature of 
the case may require in favour of the defendant 
giving the notioe against the third patty." 

Again under Buie 131 :— 

"The Court or a Judge upon the hearing of the 
application mentioned in Rule 180 may, if it 
shall appear desirable to do so, give the third 
party liberty to defend the suit, upon suoh terms 
as may be just, or to appear at the trial and 
take suoh part therein as may be just, and 
generally may order suoh proceedings to be taken, 
documents to be delivered, or amendments to be 
made, and give such directions as to the Court 
or Judge shall appear proper for having the ques¬ 
tion most conveniently determined, and as to the 
mode and extent in or to whioh the third party 
shall be bound or made liable by the deoree in 
the suit. 

The first direction khab was sought in bhe 
summons was khab bhe third parby Alibboy 
Khushai should be made a parby defendant 
ko khe suit and bhe seoond that he should be 
ordered bo file his written statement with¬ 
in a fortnight or suoh other time as this 
Honourable Court might deem fit, and that 
he should also be ordered to file his affi¬ 
davit of documents. These direokions ought 
to have been asked for, if at all, under the 
Code, on the ground that Alibboy was a 
necessary parky in the trial of bhe aotlon 
between the plaintiff and the original 
defendant. As this was a summons for 
directions issued after the third parby had 
appeared on the third party notice, the 
only directions that could be asked for 
were those directions whioh can be given 
by the Court under Buies 130 and 131. 

The directions under these Buies whioh 
were asked for were as follows :— 

“That the said Third Party Alibboy Khushal 
be at liberty to appear at the trial of this suit 
and the questions in issue between the defendant 
and the third party be tried simultaneously with 
the questions in issue between the plaintiffs and 
the defendant". 

The learned Judge in dealing with the 
summons said that he was not oonoerned 
with the defendant's contention, that as 
plaintiff had treated Alibhoy as the per¬ 
son responsible for taking delivery he the 
defendant was exonerated and he consi¬ 
dered bhe question, whether the defendant 
if liable had a right to indemnity or contri¬ 
bution against Alibhoy. 

In considering the faots of the case, 
the learned Judge oame to the con¬ 
clusion that there was nothing in the 
Buies of the Bombay Cotton Trade Asso- 
oition to support the contention that the 
1931 B—41 


defendants had any right to eonkribution or 
indemnity against the third party, and 
therefore declined to give direokions. 

lb is contended that no appeal lies aga¬ 
inst an order refusing directions, on the 
ground that it is not a “judgment” within 
the meaning of clause 15 of the Letters 
Patent. The meaning of the term “judg¬ 
ment" has often been considered in this 
Court, and the following definition in Jus¬ 
tices of the Peace for Calcutta v. Oriental 
Oas Company (1) has been consistently 
approved of by all khe High Courts. Couch, 
0. J. in bhe course of his judgment, said:— 

"We think that ‘judgment’ in olause 15 means a 
decision whioh afleots the merits of the question 
between the parties by determining some right or 
liability. It may be either final, or preliminary, 
or Interlocutory, the difference between them 
being that a final judgment determines the whole 
cause or suit, and a preliminary or interlocutory 
judgment determines only a part of it, leaving 
other matters to be determined." 

I find khab the Judge did not con¬ 
sider on the faots placed before him that 
the questions in issue between the defen¬ 
dant and bhe third party should be tried 
in the suit whioh had been filed by the 
plaintiff against bhe defendant. Nothing 
has been deoided whioh affeokad bhe merits 
of those questions between the defendants 
and the third party, by determining any 
right or liability between them. This is 
purely a question of procedure, furthermore 
a procedure whioh is peouliar to this High 
Court under its own rules. There may ba 
oases where the procedure may be of 
advantage to bhe parties, and may save 
expense, but as far as my experience goes, 
much time is wasted and more money is 
spent than is saved in disoussing whether 
the procedure should be applied or not. 
However, we are of opinion that the order 
refusing direokions under Buies 130 and 
131 is nob a judgment wikhin the mean¬ 
ing of olause 15 of the Letters Patent, and, 
therefore, there is no appeal. The appeal 
is dismissed with costs. 

Appeal dismissed. 

(1) (1879) 8 B. Ii. B. 483=17 W. R. 864 
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Shad and Crump, TJ. 

Vrijvallubtdas Jekisondas —Aooused- 

Applioanbs. 

v. 

Emperor —Opposite-Party. 

Criminal Revisions Nos. 87-90 of 1920, 
deoided on 16t>b Jane 1920, from bhe order 
of bhe S. J., Ahmedabad. 

(a) . Factorial Act (1911), S. 41— Liability « 
for as many nffences a a there are persons unlaw¬ 
fully employed. 

If more than one parson is unlawfully employ¬ 
ed the manager and agent are liable for as 
many offences aa there are persona ao employed. 

(b) . Factories Act (19ll),'S. 41— Both manager 
and aaent fined—Total fine should not exceed 
Bs. 300 for each offence. 

Aa S 41 ia a penal section, it ought to be oon- 
Btrued atrietly. The ooonpier and manager both 
or either of them oan be required to pay a fine 
whioh may extend to Ra. 200, but between the 
two they oannot be required to pay any sum 
exceeding Ra. 200 for each offenoe- 

[P. 828, 0. *.] 

O. N. Thakor —for Applicants. 

Strangman and S. S. Patkar —for the 
Crown. 

Shah, J.: —All these applications wore 
admitted on bhe question of sentence. 
Under section 41 of the Indian Factories 
Aot, XII of 1911, if any person is employed 
or allowed to work contrary to any of the 
provisions of this Ant, the ooonpier and 
manager shall be jointly and severally liable 
to a fine whioh may extend to Rs. 200. In 
these oases it has been found that 12 differ¬ 
ent persons were employed or allowed to 
work ooptrary to the provisions of the Act, 
and in respect of aaoh offenoe the manager 
and ooonpier have been separately sontpn- 
oed. Tbe total fine inflicted on both comes 
to Rs. 300 for eaob offenoe; and tbe argu¬ 
ment for the applicant 0 is that under the 
seotion tbe oooupier and manager are jointly 
and severally liable to a flne not exceeding 
Rs. 200. On tbe other hand it is argued 
that the oooupier and manager are severally 
liable under the seotion to pay the 
maximum fine laid down in the seotion. 
This is a penal section, and in my opinion 
it ought to be oon c trued sbrlotly. The 
natural interpretation of the olause relating 
to the penalty seemg to be that the ooonpier 
and manager both or either of them oan be 
requbod to pay a fine whioh may extend 
to R^. 200, but that between the two they 
oannot be required to pay any sum exceed¬ 


ing Rs. 200 for eaoh offenoe. It seems to 
me therefore that the applicant/ conten¬ 
tion on this point must be allowed. 

It is further urged on behalf of the ap¬ 
plicants that tbe sentenoes oven then 
would be unduly severe. That contention 
I have no hesitation In rejecting. It was 
for the trial Court to inflict appropriate 
fines having due regard to tb© oiroum- 
sbanoos of the oase ; and subjeot to the 
maximum pre c orlbed under the seotion I 
am not prepared to hold that the discre¬ 
tion has been improperly exerolsed. 

Tha result is that for eaoh offenoe in all 
these applications we reduce the fine, which 
the ooonpier, petitioner No. 1, is required 
to pay from Rs. 200 to Rs. 100. The 
effeot of this modification in the sentenoes 
will be that for tbe employment of 12 
different persons, between the oooupier and 
tbe manager they will have to pay in all a 
fine of Rs. 2,400. 

The excess of fine, if paid, should be 
remanded. 

Crump, J.:— I agree. 

Order accordingly. 
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Maoleod, C. J., and Shah, J. 

Keshav Govind —Aooused. 

v. 

Emperor— Opposite Party. 

Criminal Referenoa No. 95 of 1920, 
deoidod on 26th January 1921, made by 
bhe Chief Presy. Magto., Bombay. 

Penal Cede, Ss. 145 and 151 —“Commanded in 
th* manner prescribed by law to disperse*'-— 1 “Law¬ 
fully commanded to disperse"—Bombay . City— 
Command by Magistrate it not enough. Bombay 
City Police Act Bombay Act 4 of 1903), S. 40 (1). 

In the City ol Bombay the expression! “Com¬ 
manded in the manner prescribed by law to dis¬ 
perse" in 8. 145 and "lawfully commanded to 
disperse’, in S. 151 of the Penal Code, mean 
commanded ag preeoribed in S. 40 (1) of the Oily 
of Bombay Polioe Aot 1903. Under this section, 
the Magistrate had no power to give the order. 

[P. 898, Ool. lj 

Jinnah and D. IV. Pilgaonkar —for 

Aoousod. 

S. S. Patkar —for the Crown. 

Macleod, C. J.—Certain questions of 
law which arose in a oase before the Chief 
Presidency Magistrate in the oase of 
Impcrator v. Keshav Govind and thirty- 
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three others, have been referred for the 
opinion of the High Court under S. 432, 
Criminal Prooedure Code, On the evi¬ 
dence the Magistrate fouud that the accused 
were members of an unlawful assembly. 

The question was whether they had 
been commanded in the manner presorted 
by law too disperse and it is admitted that 
the orowd was commanded to disperse by 
Mr. Oliveira, the Presidency Magistrate. 

Under S. 127, Criminal Procedure Code, 
any Magistrate or Officer in oharge of a 
Police Station may oommand any unlaw¬ 
ful assembly to disperse. But the whole of 
Ohapter IX of she Criminal Prooeduia 
Code, in which S. 127 appears, was repealed 
by the Bombay City Polioe Aot IV of 1902, 
and Ss. 127 and 128, Criminal Procedure 
Code, were replaced by S. 40 of that Aot. 
Section 40, Sub-s. (1), makes no mention 
of a Magistrate. The only person who may 
oommand an unlawful assembly to disperse 
is an offioer in oharge of a section ; and 
under S. 55 a Polioe Offioer of superior 
rank, if on the scene, might perform the 
duty of the Officer in charge of a section. 
In this case it appears the Police Commis¬ 
sioner was on the scene. Instead of giving 
the command to disperse himself, he asked 
the Magistrate to give the oommand. If 
the seotion gives no power to the Magis- 
rate to command an unlawful assembly 
to disperse, sinoe it is only when a member 
of an unlawful .assembly had been com¬ 
manded in the manner prescribed by law 
to disperse that he could be found guilty 
under S. 145, Indian Penal Code, it seems 
clear that a member of an unlawful 
assembly who has been commanded by a 
Magistrate to disperse cannot be oonvioted 
under that section ; nor does the language 
of S. 151, Indian Penal Code, make any 
difference, although the word 'lawfully' is 
used instead of “in the manner prescribed 
by law." The explanation shows that it 
was not intended that the difference in 
phraseology in the two sections should 
make any difference in the proper con¬ 
struction of them. I think, therefore, that 
the construction placed by the learned 
Chief Presidency Magistrate on S. 40 of the 
Bombay City Polioe Aot is oorrect. Ques¬ 
tions 1 and 3 should be answered in the 
affirmative and questions 2 and 4 in the 
negative. We think there was not much 
necessity to refer these questions to the 
High Court, as it would have been open to 
the Magistrate to send the papers to 


Government with his decision, for i* is 
rea'ly a matter for the Legislature bo decide 
wh aher S. 40 of the Bombay City Police 
Act- should be amended so as to bring it 
into line with Ss. 127 and 128 of tne 
Criminal Procedure Code, ali that! the 
Court can do is to lay down what the law 
is, noi what it oughi bo be. 

Shah, J.—I agree. 
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Shah and Crump, JJ. 

Emperor^— Applicant 
v. 

Shamsundarbai —Accused-Opposite Party. 

Criminal Application for Revision 
No. 136 of 1920, decided on 31st July 
1920, from an order of discharge by the 
Addl. Presy. Magte., Bombay. 

nfiPenal Code, S. 373— Possession need not be 
obtained from a third person. 

it is not raquiaita for the puepoaa o! 8. 373, 
that bbo possession of she minor should be ob¬ 
tained from a third person, it ia enough if it is 
established that the aooused in faot obtained pos¬ 
session of the minor with intent that the minor 
shall be need for tbe purpose o! prostitution. 6 
Mad. H. Q. 423 Ref. 

[P. 824, O. 2.J 

Strangmarit J. C. Bowen and S.S. Patkar 
—for the Crown. 

G. S. Boo —for aooused. 

Shah, J. ;—In this case, the aooused 
was tried apparently in respect of a oharge 
under seotion 372, Indian Penal Code. But 
in the course of the trial the prosecution 
tried to prove that she was guilty under 
seotion 373 of the Indian Penal Code. 
Alter the prosecution evidence was record¬ 
ed, the trial Magistrate considered the case 
with reference to seotion 373, and dis¬ 
charged the accused. The present appli¬ 
cation has been made bo this Comb on 
behalf of the Government of Bombay for 
revising this order of discharge and for a 
further inquiry into this case. We have 
heard the arguments on both sides, and in 
view of the order whioh we propose to 
make, 1 do not desire to say anything as to 
the merits of the oase. 

It is neoessary, however, to state the 
facts alleged on behalf of the Crown briefly 
in order to understand the point of law 
whioh has bean argued and to appreoiata 
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the oase for the Crown. The aooused in this 
op-Se, Sbamsandarbai is a brothel keeper. 
A girl, Chandrabai, who used to stay with 
her husband, and who was about fifteen 
years old at the material time, wa“ taken by 
two men to Sbamsundarbai. At that time, 
the girl stayed with hnr for about three 
days. Chandrabai’s husband and bis rela¬ 
tives traced her at the house of the aooused 
and at the time the girl was brought back 
to hor husband's place. She stayed with 
her husband for about a week and again 
went baob to the aooused. On this seooad 
occasion, after a few days, it is said that, 
she commenced to lead the life of a pro¬ 
stitute under the protection and guidance 
of the aooused. The oase for the proseou- 
tion is that both when the girl was kept 
on the first oooasion for about three days 
by the aooused and on the seoond oooasion 
when she was kept by the aooused for 
about a month, the aooused kept her with 
the intention of using her for the purpose 
of prostitution, and that the aooused is 
guilty under seotion 373, Indian Penal 
Code. The learned Magistrate has oome 
to the oonoluslon that when the girl stay¬ 
ed with the aooused on the firsb oooasion 
the latter had do oriminal intention, that 
when the girl went to the aooused on the 
seoond oooasion, she went to the aooused 
of her own aooord, that the aooused did 
not obtain possession of the girl from a 
third person, and that, therefore, sho com¬ 
mitted no offence undor section 373, Indian 
Penal Code. The contention for the 
Crown before us is that the oonduot of 
the girl should be taken as a whole in 
judging of the intention of the aooused. It 
Is urged that her stay with the aoonaed on 
the first oooasion when there was no act 
of prostitution committed by her and her 
going to the aooused on the seoond oooasion, 
when she did take to prostitution, should 
be taken together as showing that the 
aooused obtained possession of the girl 
from the two porsons and ultimately 
suooeeded in carrying out her evil intention, 
which she entertained from the beginning. 
The learned Magistrate has dealt with 
the two occasions separately and it is 
urged for the Crown that in doing so the 
Magistrate has misappreoiated the situa¬ 
tion. As regards the stay of the girl on the 
seoond oooasion, apart from her first visit 
to the aooused, it is oonbended that it 
Is not essential for the purpose of seo¬ 
tion 373, Indian Penal Code, that 


the possession of the minor should 
be obtained by the aooused from a 
third person. It is quite enough, it is 
urged, if in fact the aooused obtains posses¬ 
sion of the minor so as to have a sufficient 
control and power of disposal over her for 
the purpose of prostitution. 

On the question of intention I do not 
desire to express any opinion beyond saying 
that a ease for further inquiry Is made out. 

As regards the question of law upon 
whioh the Magistrate has oome bo a defi¬ 
nite oouolusion, I am of opinion that it is 
not requisite for the purpose of seotion 373. 
Indian Penal Code, that the possession ol 
the minor should be obtained from a third 
person. It is enough if it is established 
that the aooused in faot obtained posses¬ 
sion of the minor with intent that the 
minor shall be used for the purpose 
of prostitution. Diwan Bahadur Rao 
has relied upon Queen-.Empress v. Shaik 
Ali (1), particularly upon the judgment 
of Mr. Justice Holloway; but the view 
taken by the other two Judges in 
that oase does not appear to me to sup¬ 
port his contention. There are no words 
in the seotion as to the necessity of there 
being a third party, from whom possession 
of the minor is obtained. It is true that 
the words used Indicate that there would 
ordinarily be a third party from whom the 
minor may be bought or hired, or her pos¬ 
session obtained by the person oharged 
under seotion 373, Indian Penal Code. But 
I do not see any sufficient reason to res¬ 
trict tho scope of the seotion by applying it 
only to those oases where there is a third 
party oonoerned, from whom the aooused 
may be said to buy,hire or otherwise obtain 
possession of the minor. On this point, 
with respeob, I prefer the view taken by 
Sootland, 0. J. in the said ease. I agree 
that the possession should be suoh as 
would imply a sufficient oontrol over the 
minor and nob suoh temporary possession 
as was found in that oase. 

Therefore, apart from the oonneotion 
between the two oooasions on whioh the 
girl is said to have stayed with the aooua- 
ed, as regards her going to the aooused on 
the seoond oooasion, if the facts alleged 
are proved, I do not see any insuperable 
difficulty in the way of the pioseoution 
on the interpretation of the seotion. On 
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this ground also there is need for a further 
inquiry. 

I would, therefore, set aside the order 
of discharge and direot a further inquiry 
into the oase by the Chief Presidency 
Magistrate or by any Presidency Magis¬ 
trate other than Mr. Dastur, whom the 
Chief Presidency Magistrate may appoint. 

Crump, J.—I oonour. 

Order set aside. 
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Shah and Hayward, JJ. 

Afterwards Shah and Crdmp, JJ. 

Mangaldas Qirdardas —Appellant 

v. 

Assistant Collector , Ahmedabad —Res¬ 
pondent. 

First Appeal No. 124 of 1917, deoided 
on 14th June 1920, from the decree of the 
Dlst. J., Ahmedabad, in Compensation 
Case No. 66 of 1913. 

•(a) Court Fees Act , S. 8— Land Acquisition cate 
—Government claiming some interest in land ac¬ 
quired— Private claimant appealing—Appeal must 
be stamped ad valorem. 

Per Shah and Hayward , JJ.— When the Go¬ 
vernment claims an interest in the land, the so- 
called apportionment between the Government 
and the private claimant ot the total compensa¬ 
tion payable in respeot of the property, is in sub- 
Btanoe the same thing as the determination of 
the amount payable by the Government to the 
olaimant under the oiroumetances of the particu¬ 
lar oase, and so an appeal relating to such mat¬ 
ter must be stamped ad valorem under B. 8 of the 
Court Fees Aot. [P. 825, 0. 2.] 

(b) Land Acquisition Act—-Question of title bet¬ 
ween Government and claimant—Court can try 
question. 

Court can consider and determine the question 
ot title as between the Government and the 
private olaimant in proceedings under the Land 
Acquisition Aot, 84 Bom. 618 Foil. [P. 327, 0. 1.] 

Weldotu Mulla and Mulla D. O. Dalvi 
and M. H , Vakil .—for Appellant!. 

Coyaji and S. S. Patkar —for Respond¬ 
ent. 

Shah, J : - This appeal has been preferred to 
this Court on a stamp of Rs. 2. It is an appeal 
under the Land Aeqnisition Aot: and a preliminary 
objection is raised on behalf of the respondent 
that ad valorem Court fee in respeot of the addi¬ 
tional compensation olaimed in this appeal is 
ay able'by the appellant under the provisions of 
. 8 of the Court Fees Aot. By way ot reply it is 
contended that the appeal really relates tp the 


question of apportionment of the amount of 
compensation between the Government and the 
present olaimant and that the fee already paid is 
appropriate as it has been held by this Court 
that the Court fee of Bs. 2 is payable in respeot 
of appeals relating to apportionment. 

After a careful consideration of the arguments 
on both sides it seems to me*that the substantial 
question in this appeal is whether the olaimant 
is entitled to such compensation as is awarded by 
the Lower Court or to the higher compensation 
whioh he claims in respeot of the property acquir¬ 
ed. No precedent has been oited in whioh the Gov¬ 
ernment claiming any interest in the land acquir¬ 
ed is treated as a olaimant for the purposes of 
Court fees. The oaaes oited by Mr. Weldon are oases 
in whioh several private olaimants other than the 
Government put forward their olaims to the com¬ 
pensation in respeot of the property acquired and 
in which the dispute was oonfined to the private 
olaimants inter se. 

I do not think that Mr. Weldon's contention 
is supported either by the provisions or by the 
Boheme of the Land Acquisition Aot. The com¬ 
pensation under the Aot is claimable from the 
Government and the so-oalled apportionment 
betweeen the Government and the olaimant of 
the total compensation payable in respeot of the 
property is in subatanoe the same thing as the 
determination of the amount payable by the 
Government to the claimant under the oiroum- 
stanoes of the particular case. 

1 am of opinion that the Court fee should be 
paid for the amount olaimed in the appeal as 
required by S. 8 ot the Court Fees Aot. 

The additional Court fee to be paid within four 
days. 

As the learned Oousel for (the appellant has 
expressed his willingness to pay the Court fees, we 
shall hear the appeal on the merits. 

Hayward, J.—I agree. The appeal does not, in 
my opinion raise any real question of apportion¬ 
ment of compensation to be paid by Government. 
It raises merely the question as to the amount of 
compensation whioh ought to be paid by Govern¬ 
ment. It falls, therefore, in my opinion, for the 
purposes of the Court fees; under 8. 8 of the Court 
Fees Aot. This does not of course afleot though 
it leads to the substantial question underlying 
the appeal whether this dispute aB to the interest 
in the land between the olaimants and the Govern¬ 
ment is one whioh ought properly to be deoided 
by a suit or can be deoided under the Land 
Acquisition Aot. 

The requisite Court fee stamp having been paid, 
the appeal oame up for final disposal before a 
Bench composed of Bhah and Crump, JJ. 

Shah, J. —This is an appeal under the 
Land Acquisition Aot from the award made 
by the District Judge of Ahmedabad to 
whom a reference was made at the instance 
of the olaimant, who is the appellant be¬ 
fore us. 

The property with whioh we are concern¬ 
ed is bungalow No. 33 with the compound 
and out-houses whioh formed part of the 
Andheri Bagh. The property in question 

was acquired under the Land Acquisition 
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Aot and a declaration under S. 6 was made 
on the 29bh of April 1913. Under that 
declaration three bungalows Nos. 33, 34 
and 35 with the lands appurtenant bo these 
bungalows and out-houses were aoquired. 

It was deolarod that for residences of 
Government Offioers in bbo Ahmedabad 
Cantonment the superstructures on the 
land specified, together with all suoh rights, 

If any, over the sites thereof were required 
within the limits of the Ahmedabad Can 
tonmont. Toe total area of the land with 
reference to the bungalow No. 33 is stated 
in the declaration to be 36,137 square 
yards, 7 square feet. The present appel¬ 
lant appeared before the Collector and con¬ 
tended that he was owner of the super¬ 
structure as well as of the land and oi the 
out-houses and trees. The Colleobor came 
to the oonolusion that the present appel¬ 
lant was owner of the superstructure and 
that the Government was the owner of the 
land. Accordingly, he awarded Rs. 4,500 
in respeol of the bungalow with out-houses 
and Rs. 150 as compensation for bbo garden 
with the statutory 15 per cent, on the 
total sum making a total oL Rs. 5,347-8 0. 
He valued the land at Rs. 18,634 and the 
old buildings thereon at Rs. 160 and the 
trees at Rs. 400 and awardod all those sums 
with the statutory 15 per cent, to bne 
Government. The olaimanb objected to 
this award and olaimed that the superstruc¬ 
ture was undervalued and that ha was 
entitled to the full compensation in res¬ 
pect of the land, the old buildings and the 
trees, which was awarded by the Collector 
to the Government. The learned Distriot 
Judge on a consideration oi i»he evidence 
in the case oame to the oonolusion that 
the claimant before him was entitled only 
to the value of the superstructure and the 
garden and nob to the value of the land. 
He was satished on the evidenoe that the 
Government and not the olaimant was the 
owner of the land, and he made an award 
under which the sum determined by the 
Collector and accepted'by him as represent¬ 
ing the market value of the land was 
awarded to the Government ana the value 


It may be mentioned that along with the 
reference relating to bungalow No. 33 
there were two other references relating to 
bungalows Nos. 34 and 35. Different sums 
were awarded to the claimants in respeot 
of the superstructures. Those claimants 
have not appealed to this Court. The 
judgment of the Distriot Court relates not 
only bo the property known as bungalow 
No. 33, but to all the three bungalows 
with the land constituting the whole of 
the Andheri Bagh; but la the appeal we 
are concerned only with bungalow No. 33 
and the land appurtenant to that bungalow. 

In support of the appeal two questions 
have been raised. The 6rsb is a question 
of law relating to the jurisdiction of the 
Court, and the second is a question of faot 
relating to the merits et the dispute bet¬ 
ween the claimant and bhe Government as 
to the title to the land. 

The question of law, with which I shall 
deal first, apparently was not raised In the 
lower Court, and there is no reference to 
it in the judgment of that Court. The 
quasbion, however, Is one of jurisdiction, 
and we have heard lull arguments on that 
question. That question, as stated on 
behalf of the appellant, is that under the 
Land Acquisition Act it is nol open to the 
Oourt to oonsider and determine any 
quostion of title to the land aoquired as bet¬ 
ween the olaimant and the Government. 
It is urged that Government is not a person 
inteiosted in the land within the meaning 
of the expression 'person interested' as 
defined in olause (b) of S. 3 of the Land 
Acquisition Aot and that the question of 
title roiabiDg to the land and relating to the 
different interests of the claimants oan 
arise under the scheme of the Land Acquisi¬ 
tion Aot, only as between private claimants 
and that the Government is not contem¬ 
plated by the Aot, and cannot be under the 
Aot, a claimant within the meaning of the 
Aot to claim part of the compensation. 
Further, it is urged that under S. 23 the 
Oourt has to determine the market value 
of the land ; aud it is urged that the whole 
of the compensation for the property ao- 


of the bungalow and the out-houses 
which was fixed by him at Rs. 4,8b6 with 
the value of the garden fixed at Rs. 150 
was awarded to the olaimant. The total 
sum awarded to the olaimant was Rs. 
6,802-14-6 inoluslve of the statutory 16 
per cent. From this award the present 

appeal is preferred to this Court, 


qulred must be awarded to the olaimant 
and that the question of apportionment as 
between the Government and the private 
olaimant oannot be determined in proceed¬ 
ings under the Land Acquisition Aot. 

That is broadly the argument urged on 
behalf of the appellant, and in support of 
this argument relianoe is plaoad upon 
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Imdad Ali Khan v. Collector of Farakha - 
had (1) ; Croton Brewery , Mussoorie v. Ool- 
lector of Dehra Dun (2); and Shyam 
Chunder Mardraj v. Secretary of State (3). 
The judgment of bbs trial CoutI in In re 
Esufali Salebhai (4), whioh was ultimately 
reversed in appeal [Government of Bombay 
v. Emfali (5)], is also relied upon in sup¬ 
port of this argument. On the other hand 
it is urged that there is nothing either in 
» fch 0 provisions or in the sobeme of the 
Land Acquisition Aob to prevent the 
Government from acquiring land with the 
building thereon in whioh they may be in¬ 
terested, and there is nothing in the Act 
requiring them to pay the olaimant any¬ 
thing more than the value of his interest 
in the property. Tn other words it is urged 
that where the Government have admitted¬ 
ly any interest in the land, the olaimant 
would be entitled under the Aob to olaim 
only the value of his interest in the land ; 
and that it makes no difference, whether 
the interest of the Government in the land 
is admitted by the olaimant or whether it 
is a matter of dispute between the Govern¬ 
ment and the olaimant as in the present 
oase. It is urged that if it is a matter of 
dispute, it can be determined and ought to 
be determined in the present proceedings 
and that the olaimant oannot olaim any¬ 
thing more than the value of his interest 
in the property. In support of this con- 
tention the respondent relies upon the 
judgment of the appellate Court in Govern¬ 
ment of Bombay v. Esufali (5), and refer¬ 
ence is also made to several unreported 
oases in whioh this Court has considered 
and determined the question of title as 
between the Government and the private 
olaimant in proceedings under the Land 
Acquisition Aob. It is quite true, and it is 
oonoeded by the counsel for the respond¬ 
ent, that in those o*ses the point was not 
expressly raised and considered. But it is 
urged that the view taken by the appellate 
Court in Emfalli's ease (5) has been 
followed by this Court without challenge 
in all these case 7 . 

We have considered the arguments on 
both sides and the decided oases bearing 


ll) (1885) 7 AIL 817=1886 A. W. N. 242. 

(2) (1899) 19 All. 839=1919 A. W. N 78. 

(3) (1908) 35 Cal. 525=7 0. tj J. 445=12 C W 
N. 569. 

(4> (1908) 10 Bom. L. R. 9g4. 

(5) (1910) 84 Bom. 618=5 -I. 0. 621=12 Bom. 
L. R. 84. 


on the question; and after a careful con¬ 
sideration of the provisions and the scheme 
of the Land Acquisition Aob in the lighb 
of the arguments urged on both sides, I°do 
not see any reason to doubt the correctness 
of the view taken by the appellate Court 
in Esufali's case (5) nor do I see any 
reason *o refer the matter bo a Full Benoh 
as suggested by Mr. Campbell in his argu¬ 
ment. The view taken by bhe appellate 
Courb has been followed in this Presldenoy 
as would appear from the several unrepor¬ 
ted oases to whioh Mr. Coyajee has referr¬ 
ed in the oourse of the argument. It is 
quite true that under the Land Acquisition 
Aot what is acquired is the land whioh 
inoludes all that is stated in clause (a) of 
S. 3 of the Land Acquisition Aot. But in 
the oase of any land with superstructures 
thereon, iu which either the Government 
have an admitted interest or wherein that 
interest is a matter of dispute between a 
olaimant interested in the property and 
the Government, it seems to me that it is 
open to the Government to acquire that 
property under'the Aot. When it comes 
to a question of determining the market 
value of the property acquired and the 
sum payable as compensation for the pro¬ 
perty acquired to the person having a limi¬ 
ted interest in the property it is open to 
the Court to determine what sum is really 
payable to the limited owner. The deter¬ 
mination of that amount might involve 
the determination of the value of the 
interest of the Government in the land; 
and in determining that value it would be 
neoessary to determine the extent of the 
interest of the Government. But ultima¬ 
tely the question that the Court has to 
decide is as to what is the amount of com¬ 
pensation payable to the olaimant. The 
question of title in such proceedings is 
really incidental to the question of deter¬ 
mination of the market value of the 

interest of the olaimant in the land acquir¬ 
ed. 

I think, therefore, that apart from the 
form in whioh bhe award in suoh a oase 
may be made, substantially the question 
is as to the market value of the land and 
as to the part of that value to be paid to 
the olaimant as representing the value of 
his interest in the land. That was the 
question raised before the awarding offioer 
and before the Distriot Court and that 
really is the question on bhe merits before 
us. I think that the Distriot Court had 
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jurisdiction to deoide bbe quesbion and that 
wo oad aDd ought bo deoide bha question 
in appeal. 

As coinbed out by Mr. Campbell, there 
is a difference of opinion on this point. The 
Caloubba and Allahabad High Combs have 
taken a different view of the question. It 
is desirable that on a quesbion of such 
praobioal importance relating to the 
interpretation of an Act applicable to 
the whole of India suoh diversity of opi¬ 
nion should be avoided as far as possible. 
Bub it seems to me that this diversity 
oan be properly avoided now eithor by a 
deoieion of the Privy Couuoil on the point 
or by the Legislature making its intention 
clear in favour of one view or the other. 
It may be that bbe question as to whether 
the Court has power bo determine the dis¬ 
pute as to bitle between the Government 
and a private claimant under the Land Ac¬ 
quisition Aob assumes greater praotioal 
importance in view of bha derision of their 
Lordships of bbe Privy Counoil in Rangoon 
Botatoung Company v. Collector , Rangoon 
(8) where it is hold that an appeal from 
the High Courb bo the Privy Council was 
incompetent under the Land Acquisition 
Act. But after all questions of title bet¬ 
ween private claimants have to be deter¬ 
mined under the Land Acquisition Aot 
without the parties having the right to 
appeal to the Privy Counoil ; and I do not 
geo any particular anomaly or hardships in 
the Courts having to deoide similar ques¬ 
tions between the Government and a clai¬ 
mant without either party having the right 
of appeal to the Privy Counoil. 

[Hi c Lordship next dealt with the merits 
at length and dismissed the appeal.] 

Crump, J.— I agree. 

Appeal dismissed. 

(6) (1912) 40 Cal. 21=10 l. 0. 183=39 I. 0. 
197 (P. C). 
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Qoiindlal Bansilal —Defendant No. 1- 
Appellant). 

v. 

Bansilal Motilal and others —Plaintiffs- 

Dafendants-Respondents. 

O. 0. J. Appeal No. 51 of 1981, dooided 
on 6th August 1921, from the order of 
Pratt, J. 


Letters Patent, cl. 12 —Partition iuit—Soms 
proptrties outside British India—Leave may bs 
granted—But question is left to Court's risers- 
lion. 

The Coart baa power to grant leave in a par¬ 
tition suit where part o! the property is outaide 
British India. Toe Coart should exercise its dis¬ 
cretion in not granting leave if it will tend to 
defer the final decision of the points at iasni 
between the parties. iCase law disoussed)- 

[P. 331,0.2; P. 382, 0.2.1 

Desai —for Appellant. 

Bahadurji t Dasai, Mulla, Mun&hi and 
Taraporevala— for Respondents. 

Macleod C.J.—This is an appeal from 
the deoision of Mr. Justice Pratt dismiss¬ 
ing an application by the first defendant in 
the suit for leave to file an additional 
written statement. The suit was filed in 
1917 by Bansilal Motilal, the father of the 
first defendant, asking for a declaration that 
all the properties in the bands of Motilal 
Shlvlal at his death were ancestral 'joint 
family properties, aDd passed on his death 
by survivorship to the plaintiff and defend¬ 
ants No?. 1 to 5 and defendants Nob. 8 
and 9, and that all the properties in British 
India might be partitioned amongst the 
plaintiff and the other members of the 
joint family entitled thereto by and under 
the directions of this Hon’ble Court. Clause 
11 of the plaint is as follows :— 

“ The first defendant resides and part of the 
properties both moveable and immovable are 
situate and the cause of action has arisen in 
Bombay within the jutiadiotion of this Hon’blt 
Court and the plaintiff submits that, with leave 
granted under clause 13 of the Letters Patent, 
this Hon'ble Court will have jurisdiction to try 
the suit and to order partition of all the joint 
family properties situate in British India." 

Leave was granted under olause 12 of the 
Lotters Patent. 

The first defendant in filing his written 

statement in olause 12 said :— 

"This defendant submits that as the condition 
precedent to any portion of the joint anoestral pro¬ 
perties situate or lying in British India being 
given to the plaintiff towards his share be may 
be ordered to bring into hotchpot all the proper¬ 
ties in his possession at Hyderabad and to 
acoount for the same. This defendant submits 
that if either on aooount of the professed inability 
of the plaintiff or otheiwise the said Hyderabad 
properties oannot be brought into hotchpot the 
partition of the said joint family properties 
should be so effected as to allot to the plaintiff 
and the 8th defendant ishonld she be held entitl¬ 
ed to a share) for their respective shares proper¬ 
ties of enffloient value out of those situate and 
lying at Hyderabad." 

A considerable amount of the family pro¬ 
perties both moveable and immovable are 
in Hyderabad outside British India, and all 
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attempts lo deal with those properties by 
means of a Receiver appointed by this 
Court have do! availed the parties, so that 
at the present moment this Court oan exer- 
oise no oontrol whatever over the proper¬ 
ties in Hyderabad. The parties agreed that 
the Receiver appointed by this High Court 
of Bombay should hie a suit in the Hydera¬ 
bad State asking that he might be entitled 
to take possession of all the properties of 
the deceased within the Hyderabad terri¬ 
tories and to manage them. That suit was 
dismissed, and the decision dismissing the 
suit was affirmed in appeal. The result, 
therefore, is that, at present, in regard to 
the properties in Hyderabad State, there is 
a deadlock. The plaintiff says that that is 
due to the attitude adopted in Hyderabad, 
not of the plaintiff himself, but of the 
authorities, and it is also due to the judicial 
deoision of the Highest Court of Appeal in 
the State subjeot to the final deoision of 
the Judicial Committee. The deoision of 
the Court of Appeal was given on the 7th 
March 1921. 

This application was made on the 1st of 
April 192L. The additional written state¬ 
ment sought to be filed was deolared on 
the 21st February 1921. Now the reason 
given for the application for filing an ad¬ 
ditional written statement wa9 to the 
effeob that the first defendant wished to 
inolude in the additional written statement 
a oounter-olaim wbioh, if treated on the 
same footing as a plaint, oould, with leave 
granted under clause 12 of the Letters 
Patent, come within the jurisdiction of 
this Hon’ble Court. In the additional 
written statement the first defendant 
oounter-olaimed that all the joint family 
properties situated in British India and in 
the territories of His Exalted Highness 
the Nisam and the income thereof and the 
properties at Nagaur and in any other 
Native State might be partitioned by this 
Hon’ble Court as contended for by the 
first defendant in his written statement 
dated the 15bh January 1919; that the 
plaintiff might be ordered to render an 
account of the inoome of the immoveable 
properties situated in the territories of His 
Exalted Highness the Nieam and the out¬ 
standings due in the said territories on 
the footing of default, and for further and 
other relief which it is not necessary to 
set out in detail. 

The application was dismissed by the 
learned Judge on the ground that when in 

1981 B—49 


a suit tor land k-v? * is askad »or because 
only part of tho land is within lo^al 
limits, the remaining portion of the land 
mU'i be within the limits of aha Presidency 
of B mbay, f-nd it would ncoes-arily follow 
from tb?b, that, according to vfaj view 
taken by the learned Judge, this Coart 
has no jurisdiction to entertain c gv*'t for 
partition of i*nd outside British In ia, 
ewen though pert of the estate is within 
the local limits of the oidinary original 
civil jurisdiction. 


Now the proper construction of clause 
12 oi the Loiters Patent has beon a oon- 
sfean- subjeot for dic oU <^i:>D. On the one 
hat;d it has been argued that, in a suit for 
land or other immovable property, unless 
the whole of the land or immovable property 
is wholly within the jurisdiction, the Court 
hasmo jurisdiction to try fehe case; the ether 
cOQ-truotion is that, if part of the land or 
immovable property is situate within the 
jurisdiction, then in o^e the leave of the 
Court shall have been first obtained the 
Court will have jurisdiction feo try the 
suit. In Balaram v. Ramchandra (1) the 
plaintiff sued for partition ot oerfcain pro¬ 
perty alleging it to be joint family property 
consisting of a house in Bombay and 
oertain fields at Vavla in the Thana 
Di"triot, It was held that as to Vavla pro¬ 
perty the Court had no jurisdiction because 
the leave had not been asked for under 
clause 12 of the Letters Patent. Mr. Justice 
Candy considered the construction of 
clause 12 of the Letters Patent. He said 
(p. 925) 


“The uniform praotio© of the throe High 
Court© at Bombay, Calcutta and Madras has 
apparently been to read that olau^e as if it rate 
as follows. ..(a) In the oaso of suits for land or 
other immoveable property, suoh land or property 
shall be situated either wholly, or, in o*ee the 
leave of the Court shall have been first obtained 
in part, within the looal limits of the ordinary 
original jurisdiction of the eaid High r ourt...I 
confess, were tho matter ree intfgra , I should be 
inclined to doubt the oorreotness of the above 
construction, but there are obvious difficulties in 
whatever way we regard the clause, and 1 am not 
prepaid a'ter this lapse of time to question the 
uniform praotioa of all the Courts " 


Therefore, ib was at fchafe time considered 
by the decisions of the Courts of Calcutta, 
Madras and Bombay that clause 12 of the 
Letiers Patent with regard bo suits tor 

land should be given the wider construc¬ 
tion. 


(1) (1898) 22 Bom. 922, 
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In Vaghoji v. Gamaji (2) it was held 
that the c n it was a ^uit for land, but it was 
a suih for la"d entirely out-ide the looal 
limits of febo jurisdiction of tihe High Court, 
and therefore ordinarily speaking, the 
question would not arise what construction 
should be applied to clause 12 of the 
Letter^ Patent. But Sir Lawrenoe Jenkins 
said (pp. 253-254) 

“It is Pometiraos overlooked that under 8. 12 of 
the Letters Patent leave is only reqaired where 
the cause of action ^hall have arisen in put 
within the looal limits of the ordinary original 
jurisdiction of the High Oourt : in no other case 
>8 there any power or need to give leave under 
the sootion," 

Balaram v Ramachandra (1) wa9 re¬ 
ferred to as deoidlng that in a partition suit 
the Court has no jurisdiction over land 
outside the looal limits. But, with all due 
respeob, what was held in Balaram v. 
Ramchatidra (1) was that the Court bad 
no jurisdiction with regard to the land out¬ 
side the looal limits unless leave had been 
obtained to sue under olause 12 of the 
Betters Patent. 

In Bachoo v. Nagindas (3) the suit was 
for partition of property whiob was partly 
within the looal limits of the jurisdiction 
and partly outside but not outside British 
India. Leave was obtained unde r olause 12 
of She Letters Patent. But when the case 
came on for trial before me on the Origi¬ 
nal Side, it was faintly argued toh^b the 
Court had no power to grant leave under 
clause 12 in the oase of a suit for land 
partly within and partly without the juris¬ 
diction, and following the decision in Bala¬ 
ram v. Ramachandra (1). and other deci¬ 
sions of the Calcutta and Madras High 
Courts, I held the Court could 
grant leave under olause 12 in suits for 
land whero the land was partly within 
and partly without the jurisdiction; and 
although the oase was taken fir c b to the 
Court of Appeal and then to the Privy 
Council, no further argument appears to 
have been raided cn the question what is 
the proper construction of olau c e 12, and 
It might be safely presumed that if as a 
matter of fact the Oourt had no jurisdic¬ 
tion to grant loavn in the oa c e of a suit fov 
land partly within and partly without the 
jurisdiction, even if the parties did not 
raise the point, the Court must have taken 
the point, and the suit would have been 
held to he had. 

(21 (1905) 29 Pom. 24S=6 Pom. L. R. 968. 

(8) (1914) 16 Pom. L. R. 268=28 1. 0. 913. 


But the learned Judge considered that 
the land outside the looal limits must still 
be within the looal limits of the Presidency 
of Bombay. Ho refers to S 9 of the Indian 
High Courts Aot of 1361. reoited in 
the preamble of the Letters Patent. But I 
cannot see that the preamble in any way 
fetters this Court in oonstruing olause 12 
of the Letters Patent which directs that in 
the oase of a suit for land or immoveable 
property, if part of the land is within the 
looal limits, then the suit can proceed pro¬ 
vided leave of the Court has first been 
obtained. What gives the Court jurisdlo- 
tio o is, first, that part of the land is within 
the looal limits and, seoondly, the faot that 
leave has been granted. The question of 
granting leave \ c purely a question for the 
di c oretion of the Court and it will be 
considered according to the fa^i of each 
oase whether it is advisable that leave 
should be granted. In ordinal oases leave 
is granted praobioally as a m*H)er of oourse, 
unless either the portion o* tne land or the 
part of the oause of aotion inside the local 
limits is so trifling that it is not desirable 
that the suit should be tried in the High 
Court. It is open to the defendant to 
apply for a revocation of the leave grant¬ 
ed, and if the defendant oan show that the 
Court had no power to grant leave, then, 
no doubt, that application should be made 
at the earliest opportunity, as if tho Court 
had no power to grant leave, that is fatal 
to tho suit But if it is merely a question 
of discretion, whether or not leave should 
bo granted, it is open to the defendant to 
ask the Court to exeroise its discretion 
against the plaintiff according to the cir¬ 
cumstances of the oase ; and undoubtedly 
whero part of the property In a partition 
suit is outs'da British India, the Courts 
would certainly be very alow to grant 
leave, so that the Court oould exercise 
jurisdiction over such propeity as un¬ 
doubtedly difficulties would arise in the 
execution of any deoree that might be 
passed in the suit, unless all the parties 
weie agreed that the Courts should exeroise 
jurisdiction and would assist in carrying 
out tho terms of the deorea that would 
be rasped in the suit. 

The question really then in this oase 
seems to me to be, whether, on the faots 
which are now presented to us, it is advis¬ 
able that leave should be granted to the 
defendant to file this oounter-olalm whioh 
asks (or paititiou of the properties outside 
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Bribish India, considering the very oonfeen- 
bions attitude whioh is taken by the 
plainoifi and his wife, the eighth defendant, 
and lha decision of the Hyderabad High 
Gourd whioh has decided that in will uob 
allow tihe Receiver to continue a suit filed 
with the consent of all the parties with the 
objeoa of getting possession of tne proper¬ 
ties in Hyderabad. I think, speaking for 
myself, that, in the first instanoe, the 
Court would have power to grant leave in 
a partition suit wnera part of the property 
is oubsido British India. But the 
question whether its discretion should be 
exeroised in favour of granting leave, no 
doubt, oan be raised before the hearing, and 
while there may be oases where a Court 
would leave the matter to bo decided at the 
hearing, thare may be other oases where the 
Court would deolde the question against 
the party asking for leave at once. Of 
course, if the leave is granted, still that 
does not prevent tne Court at the hearing 
deciding that no direction should be given 
with regard to property outside the juris¬ 
diction, but that the parties should be left 
with regard to that property to a separate 
suit. I canDOt exclude the possibility 01 a 
partition suit being tiled in which all ohe 
parties are anxious that the joint family 
property wherever situate should ha divided 
according to law, and are willing to assist 
the Court in such a division. 1 am not pre¬ 
pared to say, if the parties were so willing, 
that the Court would have no jurisdiction 
whatever to order partition in oases where 
the properties were in part within the local 
limits even if the remainder of the proper¬ 
ties wore outside British India. Bub in 
this case, if the Court granted leave, the 
onanoes ul tne parties boing willing to 
partition the property in the ease ot the 
Court passing a partition decree appear, to 
me to be rather remote, and as the plain¬ 
tiff and the eighth defendant have asked 
us to deoide the question with regard to 
leave on its merits at this stage, 1 think 
we have to consider what the ohanoes oan 
be on the fao»s presented to us at present, 
of their attitude ohangmg when the suit 
aotuaiiy comes on for hearing. Certainly, 
it is a question whioh should be decided 
as soon as possible. Otherwise it leave is 
granted the suit after a considerable tuna 
will oome on tor hearing, and the Court, 
seeing the obvious difficulties in the way 
cf granting a partition decree whioh would 

h*ve no possible ohanoe of being executed, 


will probably oonfina itself to the proper¬ 
ties within the jurisdiction or oertamiy to 
the properties within Bri.-ish India,, and 
leave obe parties do partition the properties 
outnid6 British India as best they might in 
other proceedings. I think, therefore, as 
this question has come before us for argu¬ 
ment at this stage we should be only delay¬ 
ing the final decision with regard to parti¬ 
tion of all the properties if v?e allowed 
leave iso be granted. 

I do Dot think that the decision in 
Uamacharya v. Anantaoharya (4) oan be 
taken as laying down anything in opposi¬ 
tion to what I have said. That was a suit 
for partition filed in the First Class Subor¬ 
dinate Judge’s Court at Satara. The defen¬ 
dants pleaded that the plaintiff should 
bring into hotohpot certain family pro¬ 
perty at Gwalior. Admittedly the suit 
being filed under the Civil Frooadura Code, 
tne Satara Court had no jurisdiction to 
deal with property at Gwalior. But the 
Court was a^ked to exeroisa its authority 
against the plaintiff %n ^ersonami and 
Mr. Justice Telang said : 

“Here the property alleged fco bo family pro¬ 
perty lies outside the jurisdiction of this Court and 
indeed outside British India. it is plain that 
the Court has no jurisdiction and no machinery 
for partitioning that property. Suoh jurisdiction 
and maohiuery are wanting in exactly the aame 
way whether the suit is one like Oada Ncuk'a cate 
wneie tne plaintiff, in the drat instance, claimed 
partition ol property outside the jurisdiction, ob 
whether it la like tne present ease where the 
defendant asks that property should be brought 
into hotohpot for purposes of division although it 
lie^ outside the jurisdiction, it must, therefore, 
be futile to Oall on the piaintifi to bring that 
property into hotohpot for purposes of partition... 
But it la said that althougu the uourt cannot 
make partition of property in a foreign jurisdic¬ 
tion id may nevertneieBa take suoh property into 
its oaloulation and award to the plaintitt in pos¬ 
session so muoh only of the property in British 
India as will equalize the shares of the plaintiff 
end defendant, in the first pJaoe, this is doing 
indirectly that whiod the law says may not be 
done directly. Secondly, it exoiudes a plaintiff 
who has pioperty in a Native State, for no fault 
of his own, from what ordinarily would be his 
proper share in propeitiea in British territory. 
And thirdly, in the event of the property in Bri¬ 
tish territories being less than that in the Native 
btate, it will exclude him from all share or 
benefit out of the former property, it appears to 
me that these results are much more inequitable 
than tne resuUB ot refusing to entertain jurisdic¬ 
tion m any way, dueot or indirect, in relation to 
the property in Native States." 

The oiroumsianoes here are different, 
bal I do not wish as this Btage of the pro- 

U) U8M) 18 Bom. 889, 
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oeoclingq to say anything that might affeab 

, dooi-iioa o( oli>3 Cium which b*nrs this 
>'J »u in*j quesbiou with regard tio hobob- 
po which will do douos be latsed unrlar 
tho written statement of bhe first defendant 
whiuu bas already been tiled. I t»oiok, 
therefore, that the deoisiorj of the learned 
Juig5 must ba confirmed, but nob oo bhe 
ground on whtoh bbe original application 
was dismissed. I think bhab bhe Court 
should exoroise its discretion in nob grant¬ 
ing leave in this oase, as it will only bend 
bo deter bbe final decision ol bhe points at 
issue between bhe parties, whereas if bha 
question with regard to bhe partition of 
properties oubside British Inrha is ail this 
stage excluded from the cognizance of the 
Court, then the parties may be able to oome 
to some duoisiou vvioh regard to those 
propeibies, which they could nob possibly 
do aa long as bhe question of partition is 
pending in bhissuib. The appeal is dismiss¬ 
ed with ousts in favour of the plaintitl. 
The obher parties to pay their ownoosbs. 

Shah, J.— I oonour in bbo order proposed 
by my Lord bhe Chief Jusiioe. Laving 
regard to the importance of bhe *oa?o 
and to the argamouis which we have 
heard, X dosiro bo state btu fly bhe grounds 
on whioh ib seems bo me that the leave 
applied lor should bo refused. I need not 
reoapuulabu film faots whioh have beta sta¬ 
ted in bhe judgment just delivered. The 
point with roloronoe bo which various 
arguments have been urged is, whether, as 
regards bbe oounber oLim made by defend¬ 
ant No. 1 for tbo partition of immovable 
property situated in the dominions of His 
Exalted Highness the Nizam, loave under 
clause 12 should bt granted. Tuu first 
question that aiLos relate^ bo the construc¬ 
tion ol olause 12 of the Amended Xjelbors 
Patent. On bhe one hand, it ia contended 
than olause 12 limibs the jurisdiction of the 
High Court in the oase of land or other 
immovable property, bo property situated 
within bhe limits of the original ordinary 
jurisdiction of this Court and that no leave 
ouu bo granted as to the part of the pio- 
perty situated outside Bombay. On bbe 
other hand, ib is urged that suob a limited 
oonstiuotion bas been consistently reject¬ 
ed by the High Courts iu India, and that 
on the proper reading of the olause there io 
no justiboabiOQ for that resinoted reading. 
1 uo not desire to disouss the oases on 
this point in detail. I may refer to the 

derision in Balaram ▼. Bamaohandra U) 


in which so far back as 1898 Candy, J. 
accented too view that in case the pro¬ 
perly was partly situate in Bombay and 
partly outside Bombay, with leave obtained 
the Court would have jurisdiction to deal 
with bhe propdrby outside Bombay in the 
suit. Thereafter certain observations of 
Sir La vrenoe Jenkins, C. J, in Vagkoji v. 
Camaji (2) have been relied upon as con¬ 
flicting with bhis reading of olause 12. No 
doubb if those observations are read with¬ 
out reference to the oontexb and without 
relation to the facts of the oase, they are 
susoeptible of being read in that manner. 
But, on a consideration of the whole judg¬ 
ment io that oase, 1 do not think that the 
ourrent of decisions on the point was in¬ 
tended to be overruled. It is also clear 
that the point now under consideration did 
not arise in that oase. The question was 
raised in the oase of Baohoo v. Nagindaa t 
(3) the deoisiou thereon being at p. 269. 
The property there was partly situated in 
Bombay and paitly in the distriot of Thana 
outside Bombay, and leave was granted. 

It is true that the point was not raised 
before the Court of Appeal or the Privy 
Council when the oase came to be dealt 
with on the merits by them. But the 
oase affords an instance in whioh the wider 
construction was aooepted and the res- 
tiioted construction definitely rejeoted 
by the trial Court without any objec¬ 
tion being taken by the parties in the 
Court of Appeal here or before the Privy 
Counoil. A reference has been made to 
the oase ol Harendra Lai Boy Chowdhuri 
v. Hari Dust Dobi (5) as praotioally decid¬ 
ing this point in the same sense. It has 
been suggested on behalf of the appellant 
in the oourse of the argument that by 
necessary implication their Lordships ol the 
Privy Council have aooepted the view of 
olause 12 wbieb has so tar been taken by 
the Indian High Courts. It is urged by 
way ot reply with reference to this derision 
that the point was not raised, and a deri¬ 
sion on the point o>uld not be spelled out 
by implication. That may be perfeotly 
true. But apart from that oase it seems to 
me that the oase of Baohoo ▼. Nagtnda* (3) 
is a direot instance in point; and having 
regard to the course oi the deoisions, it 
seems to me that so far as this Court is 
concerned the oonstruotion of clause 12 so 
far aooepted, must be taken to be the true 


16 ) 11911)41 Cal. 973=11 I. 0. 6*7=411. A. 
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oonstruubion of olause 12. The restricted 
reading would involve the result that this 
Court would have no jurisdiction lo deal 
with any immovable property situated 
outside Bombay, while a Subordinate Judge 
in the mofussil would be able to entertain a 
partition suit even though a part of 
the immovable property may be situat¬ 
ed outside his jurisdiction anywhere in 
British India under Ss. 16 and 17 of the 
Code of Civil Procedure. I do not think 
that the jurisdiction of this Court was in¬ 
tended to be so restrioted or that it is in 
faot so restrioted. 

That being so, it follows that this Court 
has the power to grant leave, if under the 
oiroumstanoes of the oase it is appropriate 
to do so. With regard to that the facts, 
broadly speaking, are that the plaintiff has 
filed a suit in this Court for partition of 
property in British India, including im¬ 
movable properties situated in Bombay, 
and for a declaration in respeot of all pro¬ 
perty including property situated outside 
British India with leave obtained under 
olause 12. Among the various points rais¬ 
ed in delenoa, one is that the whole pro¬ 
perty situated outside British India should 
be brought into aooount before partition of 
the property in British India could be 
effected. The counter-claim which is now 
made is, to a oeroain extent, a re-assertion 
of the point which was raised in the 
written statement of defendant No. 1. 
Daring the interval, hdwever, the parties 
have not been able to see their way to 
take up a position whioh would render 
it possible to partition the whole property 
at one time. Having regard to the 
facts, so far as they have transpired, 
it is difficult to believe that any useful pur¬ 
pose could be served by now allowing leave 
with referenoe to the oounter-claim to pro¬ 
perty situated outside British India. 

There is one general consideration with 
referenoe to the granting of leave when, as 
in this oase, the property is situate not 
only outside Bombay but outside British 
India, vis., whether this Court would have 
any jurisdiction to deal with property 
situated in a foreign territory, it has been 
urged on behalf of respondents No9. 1 and 
8 that this Court has do jurisdiction in any 
oase to deal with property situated in a 
foreign territory in a partition suit in whioh 
immoveable property is concerned; and in 
support of that contention the decision in 

Bavnhundrt i Dada Noth ?. Dad* Mafadn 


Naik (6), the remarks in Jairam Narayan 
Baje v. Atmaram Narayan Baje (7) and 
Vaghoji v. Camaji (2) and the decision in 
Ramacharya v. Anantaoharya (4) have 
been relied upon. In this appeal, however, I 
do not propose to decide this question. It is 
coooeivable that in some oases it may be 
possible for this Court to deal with a parti¬ 
tion suit in such a manner as to effect a 
partition once for all of all the property in¬ 
clusive of the property situated in a foreign 
territory. As to the possibility of suoh a 
oase arising I do nob desire to raise any 
doubt. In suoh a oase the point whether 
the Court has jurisdiction or not if raised, 
would have to be dealt with by the Court, 
when the decisions and the observations, to 
whioh I have referred, would have to be 
considered. At the same time these oases 
suggest a fair general consideration to be 
borne in mind in determining whether it 
is proper to grant leave in a particular oase. 
Without expressing any opinion upon the 
question as to whether it Is an invariable 
rule that in no case oan this Court deal 
with property situated in a foreign territory 
in a partition suit, I am satisfied on the 
facts of this case, that the leave has been 
properly refused. It is true, as oontended 
by the appellant, that olause 12 contains 
no territorial limitation a9 to the situation 
of the immoveable property outside the 
looai limits of the original jurisdiction of 
this Court. For the purpose of granting 
leave, it is sufficient, according to law, if a 
part of it is situated within suoh limits. 
But the Court has to exercise its discre¬ 
tion in granting leave under that olause 
with reference to the tacts of the case. 
Though the fact that the plaintiff has ob¬ 
tained leave under this olause is a circum¬ 
stance in favour of the appellant, so far a 9 
the present point is concerned, I think that 
on the whole the leave asked for should 
not be granted. 

____ App eal dismissed. 

(6) (1861) 1 B. H. 0. App. 76. 

(7) (1880) 4 Bom. 484. 
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MaOLEOD 0. J., and Fawoeit, J. 

FaHab/kZas Tulsidas — Dcfoadanb-Ap¬ 

pellant*. 

v 

Nagar^as Jnthabai — Pl&inb«fi-Respon¬ 
dent. 

O. C. J. Appeal No. 57 of 1321, decided 
on Vi3rd September 1321, from the judg¬ 
ment ct Kaoga, J. 

Contract Act, S. .73— Vendor and purchaser- 
Clause in contract stating the vendor sh mid set 
right any defect in title and if he failed, he sh>uld 
return the earnest money—Vendor is liable to pay 
damages on the footing of wilful breach . 

Aooording to the fcerma of the oontraot if in 
the title thero flhould be any saoh thing a? might 
require to be set right then the vendor was to set 
it right on hia own acoounfc, and w he could not 
do that thea bo was to return the earoest money 
which the plaintiff had paid. [P. 334, (1. 1) 

Held, that in the case of a vendor who agrees 
to sell property which he knows ho is not com¬ 
petent to sell exoopt undor oertain oiroumsUnoes 
he cannot take advantage of euoh a olausein the 
oontraot. nor oan he urge that he ia not liable to 
pay damages on the footing of wilful default or 
plead that he need pay only the purchaser's coat 
of tho agroement and the investigation of the 
title [P- 335, Ool. l.J 

Muiuhi —for Appellant! 

Coliman and Setalvad —for Respondeat. 

Macleod, C. J.— This is an appeal horn 
the decision of Mr. Justice Kaoga The 
sulk filed by the plaintiff was for damages 
for the breaoh of a contract ua«ad the 20th 
August 1920 whereby the defendant agreed 
lo sell to the plaintiff and tho plaintiff 
agreed to buy from the defendant certain 
immoveable property at Cadell Road for 
tho sum of Rs. 35,000. Tha plaintiff paid 
Rs. 1,600 by way of earnest mouoy, aod 
aooording to the torm c of the oontraot if 
in tho title there should be any suoh thing 
as might require to be set right then the 
defendant was to set it right on his own 
aooount, and if he oould not do that then 
he was to return the earnest money whiob 
the plaintiff had paid. Wnen the title was 
investigated it was ascertained that the 
property was anoestral and that the defen¬ 
dant had two minor sons who bad an in¬ 
terest therein. The plaintiff, therefore, 
required tho defendant lo obtain au order 
of the Court sanctioning the salo by the 
defendant on behalf of his minor sons. The 
defendant, however, mada no endeavour lo 
obtain suoh sanotion. Accordingly, there 
was a breaoh of the oontraot. There 
oan be no doubt that the defendant 

know that the property was ancestral and 


that accordingly his interest in the 
property was limited. Ii is, therefore, 
a case of a vendor contracting lo sell 
property to which he kaew that his title 
was defective and the only question at 
is r ue is whether he should pay damages 
calculated aooording to the ordinary rule 
in toe case of a breaoh of oontraot, or 
whether he is only bound to pay the pur¬ 
chaser’s costs of the agreement and of the 
investigation of title. I do not wish to 
fxolude the possibility of there being oases 
in which it may be found there was an 
implied contract that in the event of the 
title proving to be defective without any 
dofault of the vendor he should not be 
liable to pay damages according to the 
ordinary rule. Bub in this ease it seems 
to me that clearly the conduct of the defen¬ 
dant in agreeing to sell the property, in 
which ho know he had not a good title Is 
equivalent to wilful default, and there is 
no oooasion to reconsider what I said in 
flami Premji v. Jerbai (1) in the passage 
whiob has been quoted by the learned 
Judge. 

I tndnk, therefore, that the deoision of the 
Court b6low was right and the appeal must 
bo dismissed with costs. 

Shah. J —I agree. It seemsto me that 
on tho admitted facts of this oase, the 
deoision of the trial Court is right. The 
defendant knew that the immoveable pro¬ 
perty, which he agreed to sell, was his 
anoestral property', and it is difficult to 
aooepb the suggestion made before us, under 
the oiroumstanoes of this oaso, that he 
oould not roali c o the limitations upon his 
power ho alienate this property which was 
part of the ance'bral property, and in which 
hts minor boos had a vested interest ac¬ 
cording to Hindu law. The limitations 
upon his power to alienate anoestral im¬ 
moveable property are by no means obscure; 
and I do not believe that the defendant 
was not aware of them at the date of the 
agreement. When he was oalled upon to 
make good the title, he did not, and it is 
now conceded that he could not, ask for 
the sanotion of the Court for the sale on 
behalf of the minors on the ground of ne¬ 
cessity or any other ground whiob would 
entitle him to convey the full title to the 
property so as to bin 1 his minor sons. I 
do not see how he oould be heard now to 
say that when he entered Into this agree- 

U) 0. 0. J. Appeal No. 41 of 1990, deeided cm 
17th Dteemb* 1990 by MMfeod, O.J. and 8haS|J. 
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ment be did nob realise the limitations 
upon his power to c ell this property. In 
the case of a vendor who agrees to sell 
property which be knows he is not com¬ 
petent to sell except under oerbain circum¬ 
stances he cannot take advantage of a 
clause in the contract suoh as wo have in 
the present case; nor can be urge with 
justioe that he is not liable to pay damages 
on the footing of wilful default. On the 
faobs it seems to me that this is dearly a 
oase in whioh with full knowledge of the 
limitations on his power the defendant con¬ 
tracted to sell this property. It is right, 
therefore, that the damages should be 
assessed on the lines directed by the trial 
Court, Appeal dismissed. 


A. I. R. 1921 Bombay 335. 

Pratt and Fawcett, JJ. 


Ourlingappa Shidramappa —Aooused- 

v. Appellant. 

Emperor— Respondent. 

Criminal Appeal No. 133 of 1921, decid¬ 
ed on 3rd June 1921, from the order of 
the S. J„ Bijapur. v 

Penal Code , S. 100— Dangerous assault—Defence 
may be pursued even a little further than is really 
absolutely necessary. 

Where aooused are fighting for life like rata in 
a trap with a murderous mob in front of them 
and an enemy has made his way in the room 
where they had taken refuge, they oannot be held 
guilty if they purposely kill tbeir assailant. 
Where the assault has onoe assumed a dangerous 
form, every allowance should be made for one, 
who, with the instinot of self-preservation strong 
upon bim,purBues his defenoe a little further than 
to a perfeotly oool bystander would seem abso¬ 
lutely neoeseary. [V. 336, Col 1.] 

O. B. Madbhavi —for Appellant. 

S. S. Patkar —for tbe Crown. 


Judgment.—The appellant in this oase 
has been oonviobed by the Sessions Judge 
of Bijapur of the offence of culpable homi- 
olde not amounting to murder undei 
S. 304, Indian Penal Code, aud senbenoec 
to two years* rigorous imprisonment. 

The faots of the oase are not disputed. 


There were two factions in the village of 
Shidnath : on the one one band the faction 
of Ganigers and on the other tbe faobion of 
Gowdas. Ahoub the time of this cffenoa 
incidents ooourred whioh exaoerbated the 
ill-feeliDg between the two factions. On 
the 19bh October there was a dispute about 
a held whioh Jummangowda had bought 
and he was obstructed by the opposite 
faction from ploughing it and on the 2lst 


October 1919 there was a dispute about a 
right of way in whioh Jummangauda was 
assaalt-ed by the members ot the opposite 
faobnn including the two aooused, 

Jummangauda, in order bo take re¬ 
venge, got together an armed gaDg 
whioh went about the village looking 
for the aooused shoutiDg " diD, din ” 
aDd announcing their intention to kill 
them. In the ocurse of their searoh they 
looted the houses of savefal Ganigers 
and burnt the contents. The aooused took 
refuge in the bouse of one Shamnaji Mar- 
wadi and hid themselves in a dark kitchen 
at the baok of the bouse. The mob broke 
mfeo that house. Two of the rioters, 
Ganya Li^mani and Shankarappa, made 
their way with torches to the kitchen and 
attaoked the aooused. Ganya hit aooused 
No. 1 with an axe and wounded him on 
the baok and accused Nos. 1 and 2 engaged 
Ganya and Shankarappa and after a fight 
in pitch darkness Shankarappa escaped 
outside. After Shankarappa escaped 

aooused Nos. 1 and 2 hacked Ganya to 
death. 

It is conceded that the right of private 
defence whioh the aooused were exeroising 
extended uoder S. 100, Indian Penal Code, 
to causing tbe death of their assailant. In 
faob it was the only prudent thing for ao¬ 
oused Nos. 1 and 2 to do. For they oould 
not allow aa enemy to remain in the room 
in wnioh they were, while they were antici¬ 
pating a frontal attack from the murderous 
mob that had broken inbo the house. This 
is conceded by the Sessions Judge in his 
judgment. He says: 


to uiear *nas tne aooused 


” --- luuiuuou au 111 Mil J 

wounds on the deoeased in a frenzy of fear and 
rage. I aooept the faot that they knew that their 
houses bad been looted and that the mob were 
looking for them. When the mob broke into 
Shamnaji Marwadi’s house they retreated into 
the furthest corner to get away from the mob 
and only struck Ganya and Shankrya because 

th 7^ el I 6Ved th0 y were coming to attaok them 
and that accused feared that they were only the 
forerunners of the mob and that they were partly 
aotuated by fear lest even a disabled mao might 
in the small darkroom in whioh they had taken 
refuge, hamper them badly if the rest of the mob 
attaoked and Ganya, though disabled had seized 
the legs of one cf them. I also aooept the faot 
bat aooused probably oould not see in the dark¬ 
ness what wounds they had inflicted on the 
deceased.” . 


In spite of this conclusion the Sessions 
Judge is of opinion that the aooused were 
guilty because they continued striking the 
deceased for some time after there was any 
need to. This conclusion is inconsistent 
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with bis own find leg that In the darkness 
tho accused oould nob see what wouods 
they were inflicting. Ib was boo dark (or 
the ^oousad bn judge bbe effect of the blows 
whloh bhey dealb on Qanya and consider¬ 
ing bhe faob bhab bhey were fighting for 
life like tabs In a trap wibh bhe murderous 
mob in froob of bhem and an enemy who 
made his way In bhe room whore bhey had 
baken refuge, ib is nob surprising that bhey 
did bheir besb bo make sure bhab bhab 
enemy was dead. Mayne, in his commen¬ 
tary on bhe rigbb of privabe defence, says : 
"Where bbe assaulb has onoe assumed a 
dangerous form, every allowaDoe should be 
made for one, who, wibh bho insbinob of 
■^elf-preservation sbrong u>.ion him, pursues 
his defence a libble further bban bo a per¬ 
fectly oool bystander would seem absolu¬ 
tely neaessary." We agree wibh this sbabe- 
menb of bhe law whiob is most apporibe bo 
bhe faobs of bbe present oase. 

We accordingly allow the appeal, reverse 
bhe oonviobion and sentence of bbe appel¬ 
lant Qurlingappa and direob bhab he be 
aoquitbed and set at liberty. 

We also direob rule bo issue for revision 
of bhe conviction and sentence of bhe other 
aooused Yellappa Gadigeppa who has nob 
appealed. 

Oonviotion set aside. 


* A. 1. R 1921 Bombay 336. 

Kanga, J. 

Nathoobhai Dullakhai Seth Plaintiff. 

v. 

Bimatlal Vastaonand Dalai —Defendant. 

O. 0. J. Suit No 2L65 of 1921, decided 

on 19bh August 1921. 

* Negotiable Instrument* Act, S. 4 —Promise to 
pay on demand at promisior's oonww^'C'i is not 
promistorv note —1/ document is to be treated as an 
agreement , promisee must prove promissor's abi¬ 
lity to pay. 

An alleged promiaaory note ran ai follows 1 
promise to pay on demand at my convenience ... 

Held, that it was not a promiaaory note aa the 
promise was nob unconditional. 

Held farther, th^t considered as an agreement 
the promisee oould not soooeed in his suit aRainat 
the promisor if he oould not prove that the de¬ 
fendant was able to pay. [P- 930, 0. 2.J 

Lalji —for Plaintiff. 

Taraporeioalla — for Defendant. 

Kanga J.—This is on aoblon brought 
by the plaintiff bo reoover a sum of 
Rs. 5,000 on an alleged promissory note 
dated Abb June 1918. 


The defence is bhab bhe writing dated 
4bh Judo 1918, is nob a promissory note 
and bhab there was no consideration for 
bhe said writing even if lb was a promissory 
note. 

The said writing Is in the following 
berms:— 

Rs, 5,000 Bombay, 4th June 1918. 

“ 1 promise to pay on demand at my conveni¬ 
ence.Nathoobbai Dnllabbjee Sbath the sum 

of rupees five thousand only for value reeeived in 
oash at interest at the rate cf six per oent. per 
annum.” 

At bbe hearing, on bhe application of bha 
plaintiff's counsel bhe plaintiff was allow¬ 
ed bo amend bhe plaint and plead in bha 
alternative that bbe writing dated Abb June 
1918 was an agreement whereby bhe 
de f endanb agreed bo pay Rs. 6,000 bo bhe 
plaintiff. Ib is dear from the evidence in 
the oase bhab whether bbe writing be 
regarded as a promissory note or as an 
agreement, bhe same Is without considera¬ 
tion and the plaintiff oannob reoover from 
bbe defendanb bhe amount claimed. [Qls 
Lordship here dlsoussed bhe evidenoe.—] 

In this view of the oase ib is unnecessary 
bo deoide bhe other ls c ues raised in bhe 
suit. Bub I think ib advisable bo express 
mv opinion on bhe other points argued 
before me. It was argued hy bha defend¬ 
ant’s counsel bhab the writing dated 4th 
June 1918 was not a promissory note 
because the words " on demand at my con¬ 
venience " indicated that there was not an 
unconditional undertaking by the defend¬ 
ant. Mr. Lalji for the plaintiff has conten¬ 
ded that the words " at my convenience ” 
are wholly inconsistent with the word9 
“ on demand ” and therefore should be 
rejeobed as repugnant. But a promissory 
Dote in whloh no time for payment is speci¬ 
fied is payable on demand : see S. 19 of the 
Negotiable Instruments Aot. The limita¬ 
tion period in respeot of a promissory note 
payable on demand is three years from bhe 
date of bhe note. The words “ cn demand ” 
in a promissory note are always read nob as 
postponing bbe date of payment bub as moa¬ 
ning that bha money payable is payable at 
onoe, and no demand is necessary before 
suit: see Ram Chunder Qhosaul v, JuqQUt- 
vionmohincy Dahee (1). The words " on 
demand ” really are unnecessary in a pro¬ 
misor' note. The words " at my eonve- 
nieuoe," therefore, in my opinion, oannol 
be rejeoted and some meaning must be 


(1) 11879) 4 Cal. 28*~9 C. L. R» 9M. 
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assigned to them. The words “ on de¬ 
mand" and the words “at tnv convenience" 
can very well stand together and both 
taken together would mean “ as soon as it 
is convenient to me or immediately it is 
convenient to tne ". The plaintiff's oounsal 
further contended that it the words “ at 
my convenience " are not to be rejected 
then the writing is a promissory note 
payable within a reasonable time. The 
defendant in his evidence says that he told 
the plaintiff that the tran-aoiions between 
the parties were by way of wager and so 
the plaintiff agreed to lake Rs. 5.000 and 
agreed to reoelve payment at the defend¬ 
ant's convenience. The defendant’s coun¬ 
sel stated that the defendant does not pay 
because it Is not convenient for him to do 
so. Under S. 4 of the Negotiable Instru¬ 
ments Act, a promissory note Is an instru¬ 
ment in writing containing an uncondi¬ 
tional undertaking. Aooording to S. 5 “ a 
promise...to pay Is not 1 conditional ‘ with¬ 
in the meaning of this section and S. 4 by 
reason of the time for payment of the 
amount or any instalment thereof being 
expressed to be on the lapse of a certain 
period after the occurrence of a specified 
event whioh, aooording to the ordinary ex¬ 
pectation of mankind, is certain to happen, 
although the time of its happening may be 
uncertain." A promissory note payable 
when the maker is in good olroumstanoes 
has been held to be invalid as a promissory 
note : see Ex parte Tootell (2). 

“ Certainty (lays Mt. Justioa Aahburat in Car¬ 
los v Faneourt (*) is a great objeot in oom- 
macoial instruments ; aod unless they oarry theii 
own validity on the faoa of them, they are not 
negotiable ; on that ground bills of exohanga, 
whioh are only payable on a cootingeney, are not 
negotiable, because it does not appear on the faoa 
of them whether or not they will orer be paid. 1 ’ 


From the word used in this writing, viz. t 
" at my convenience " it does not appear 
on the face of the writing whether the 
same will ever be paid. The words, in my 
opinion, do import a condition and there¬ 
fore there is no unconditional undertaking 
to pay and the writing is not a promissory 
note. 


If, as was contended on behalf of the 
plaintiff, the writing is a promissory note 
payable within a reasonable time then the 
writing is nob duly stamped and no decree 
oan be passed on it whether the writing is 


(2) (1798) 4 Vil. *72. 

(8) (1794) & T. B. 482=2 B. B. 647. 

»21 B—48 


proved or admitted. Under S. 35 of the 
Indian Stamp Ac*? the Court cann~lk give 
effeol to tne writing if the writing is & pro¬ 
missory note payable within a reasonable 
time : see Ghenbasapa v. Lakshman Eam- 
chanira (4) 

Tnen it was contended by Mr. Lalji that 
the writing, if it was not a promissory note, 
was an agreement, and rellanoe was placed 
by him on C^asemore v. Turner (5). The 
plaintiff in that o&se sued on a promissory 
note. The defendant pleaded the Statute 
of Limitations. The plaintiff contended 
that the suit was not barred and relied 
upon a promise to pay by the defendant 
contained in a letter whioh was in these 
terms: 

"The old aooount between us whioh ha* beon 
standing over so long has not escaped our memory, 
and as soon as wo oan get our aflairs arranged 
wo will aes you are paid ; perhaps, in the mean¬ 
time, you will let yout olerk send me an aooount 
of how it stands." 


Mr. Justice Blackburn, afterwards Lord 
Blaokburn, and Mr. Justice Arobibald, 
Mellor, J., dissenting, were of opinion that 
the promise contained in the letter might 
be only conditional and was not sufficient 
(without evidence to explain iti to take the 
oase out of the btatute of Limitations. On 
appeal, Cleasby, Poilook and Amphlet, BB , 
and Grove *nd Denman, J J., were of opinion 
that the promise contained in the letter 
was an absolute promise and was sufficient 
to take the oase out of the Statute of 
Limitations, Lord Coleridge, C. J., being of 
a contrary opinion. The learned Judges of 
the Court of Appeal, who did not agree 
with the view of Mr. Justice Blaokburn, 
reversed the decision of the Court of first 
instance on the ground that the arrange¬ 
ment of the defendant’s affair w*s a matter 
of certainty, and Mr. Justice Denman ob¬ 
served that the words were analogous to 
the words “ as soon as the settling day is 
over , or as soon as some day whioh the 
parties are in the habit of resorting to for 
the purpose of settling their affairs or 
arranging their affairs is passed." 

The high authorities of Mr. Justioe 
Blaokburn and Lord Coleridge, C. J., mili¬ 
tate against the view the pontiff's coun¬ 
sel in this oase has put forward for the 
Court’s acceptance. Mr. Taraporevala 
for the defendant has contended that 
even if Exh. A be looked upon as 


(4) (1694) 18 Bom 869. 

(&) (1876) 10 Q. B. 600=46 Ii. J. Q B 66 
T. 828=24 W. B. 70. 
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containing an agreement, it contains a 
conditional agreement, and that) it has 
not been shown by the plaintiff that 
the condition has been fulfilled. Mr. 
Taraporevala has relied on the oa c e of Wat¬ 
son v. Yates (6). In that ease the defendant, 
after the debt due to the plaintiff bad 
beoome barred by limitation, wrolti to the 
plaintiff a letter in the following terms: 

" I bear the matter in mind, and will do 
my utmost to repay this money as sood as 
I possibly oan.” It was held by the trial 
Judge Jardine, J., and by the Court of 
Appeal, that the promise by the defendant 
was only a conditional promise, t)»z., to 
pay when he was able; and the plain tiff 
having failed to prove the defendant’s 
ability to pay, the promise did not operate, 
and the plaintiff could not recover. 
Ohasemore v. Turner (5) was oited In that 
ease. Sir Charles Sargent oites the obser¬ 
vations of Lord Odieridge, O.J., at p. 505 
of the report in Chasemore s oase (5). The 
words in the letter of toe defendant in the 
oase of Watson v. Yates (6) are somewhat 
similar to the words used in this oase in 
Exh. A. The defendant in this case was 
to nay when it was convenient to him to 
pay and that would be when he was able 
to pay. It was for the plaintiff to sho w 
that the defendant was able to pay 
or that It was convenient for the 
defendant to pay and the plaintiff has 
failed to show that faot. The condition, 
therefore, under wbioh the agreement was 
intended to operate has not been shown bo 
havo been fulfilled and the plaintiff cannot 
recover the money. If the moneys doe bo 
the firm of Abheohand Govindjl by the 
defendant are lost, it would be, in my 
opinion, due to the disputes amoDgsl the 
partners and the plaintiff and his partner 
have to thank themselves for the result. 

The result is that the suit will be dis¬ 
missed with costs. 

Suit dismissed. 

(6) (1887) 11 Bom. 680. 
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Mantes, J. 

Advocate-Qeneral of Bombay— Plaintiff 

v. 

Yusuf AH Ebrahim and others— Defend¬ 
ants. 

Original Suit No. 941 of 1917, deoidod 
on 19th Maroh 1921. 


* (a' Mahomed an Law—Religion* endowment 
—Suit for entabltthment of charity—Dawaodi 
Bjraha — Suit mud bo decided acojrdtng to Shiah 
Law apvltcable. 

k suit by the Advooate-Goneral ex officio to 
establish oertam charities in the ooramanity of 
the Dawoodi Rorahs ought to be deoided in ao- 
oordanoe with Shiah Muhammadan Lav? in bo fat 
a9 the same ia applicable to Dawoodi Borah com¬ 
munity, and is not expressly or impliedly negativ¬ 
ed by the general law of the land. 11 any custo¬ 
mary variations are proved to exist, they should 
b 6 given effect so. [P. 846, 0 9 . p $ 46 , q. 1 ] 

lb) Mahometan Law —Applicability—Questions 
as to mofqae and tomb ratted in Afah onedan com* 
munity—Mahometan Law mutt be applitd. 

It ia a matter of juatioe and right and alio a 
matter of jastioe, equity, and oonsoienoe to apply 
Muhammadan Law to questions raised in a 
Muhammadan community relating to a Muham¬ 
madan mosque and tomb. , [P. 846, 0 1.] 

(o) Mahometan Law—Wakf—Gift to charity 
may take two forms Sadakah and Wakf. 

Under Mahammadan Law, a gift for oharity 
may take two forms, vie , either by way ol wakf , 
which signifies an endowment, or else by way of 
aaJakah, which signifies a donation. 

[P 146, O. I.] 

(d) Muualman Wakf Validating Act (1918). 

The Aot is not retrospective. [P- #4*, 0 2] 

le) Mahomtdan Late — Wakf—Motive oj ea do¬ 
lt ah is lo acquire nsamssi to God. 

A gift by way of sadakah indicates that the 
epeoial motive of the gilt is to aoquire religion! 
merit or nearness to God, but it does not neoes- 
sarily follow that beoauio stun a gift is made, it 
ia a oharity in the eye of the law. [P. 14?, 0. l.J 

if) Mahometan Law — Gift. 

Under Muhammadan Law a gift may be made 
either dirootly or by means of a trust 

[P. 847, 0. 1] 

♦ (g). Mahometan Law—Wakf—Gift for pub- 
lie purpoeee in o epttafied locality is valid. 

Although a gift tor publio purposes generally is 
void as being so general and andefinad that it 
oannot be ex*oated by the Court, yet a gilt for 
publio purposes in a specified locality ia a valid 
oharitable gift. [P 849,0.1] 

(h) Civil P.C., S. 92—Advocate-General is no! 
concerned totth private Irvsfa 

The Advocate-General is only oouoerned with 
public oharitable trusts. He is not concerned with 
private trusts. [P. 860 0. I,] 

(i) . Trust-Test. 

Tbe test of a trust is not whether the alleged 
trustee can ever commit a breaoh of trust. 

[P. 864, 0 30 

(j) Civil P. C., S 9— Court will nol deeide pure 
qutUtom of religious rite s or ceremonies unless if is 
nectary fo adcids riphie lo property. 

Speaking very generally, the protection of the 
law id religious matters is confined to the pro¬ 
tection ot religious property or a religious oftoe. 
The Court will not deoide mere questions of reli¬ 
gious rites or oeremomes, nor will it pronounce 
on any religious doctrine unless it is necessary to 
do so in order to determine rights to property. 1| 
ia the polioy ot tbs State to, protect all religions, 
but to interfere with none. [P 866, Q 1 Jt 9.] 
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(k) Mahomedan Law—Wakf—Bombay Da - 

tooodi Borah can create wakf. 

A Bombay Dawoodi Borah is not prevented 
from doing what every other Muhammadan 
British subject may do, vim , <o create a binding 
and irrevocable wakf or trast in favour of 
obarity. [P. 856, C 1.] 

(11 Words—'“Walt" mean<\ and inclu¬ 

des satn$ o/ lower degree—Mahomedan Law— 
Wakf. 

The word 4 wali” has substantially the same 
meaning at “saint". The expression “wait" is 
not oonfined to saints of the highest degree, bat 
inoludes saints of lower degree. [P 956,2 ; 

P. S57 C. 3.] 

(m) Mahomedan Law — Wakf—Tomb of taint is 
charitable object. 

Tomb of' a saint itself may be a eharitabla 
object and gifts for its perpetual up-keep may be 
valid charitable gifts. [P 358, U 1.] 

(n) Trust — JBeuntialt—Trust should be impera¬ 
tive. 

One essential of *a trust is that it should be 
imperative. It a man oau oarry out or not oarry 
out the alleged trust just as he likes, then there 
iB no trust lu other words, if he is entitled to 
put the money into his own pocket, he is not a 
trustee known to the law. [P. 959, 0. 1.] 

(o) Religious endowment—Perpetuity ts not 
essential for a charitable gift. 

Perpetuity is not essential for a oharitable gift. 
A donation may be oharitable just as well as an 
endowment. Bat, if the donation can wholly 
be applied as inoome, it is often unnecessary to 
consider whether it is oharitable and thus within 
the exception to the rule against perpetuities. 

[P. 359, C. 1.] 

(p) Mahomedan Law — Wakf — Feasts and cere¬ 
monies by whole community in honour of a saint 
are charitable objects . 

Ceremonies and feasts as religious celebrations 
by the whole community in honour of a saint of 
theirs tend to the advancement of religion in 
their community and are oharitable objects. 

[P. 859, C. 2.] 

(q) Trusts Act—Act does not apply to charities. 

Indian Trusts Act does not apply to oharitios. 

[P 869, 0. 1.] 

(r) Trust—Denial of, is breach. 

Denial of the trust in itself is a breach of trust. 

[P 864. 0. IJ 

(s) Mahomedan Law—Religious Office — Da¬ 
woodi Borahs. 

The Mullaji of the Dawoodi Borah community 
is not ths owner of the bodies, minds, souls and 
properties of the members of the community 
either in faot or in law. 

Strangman » Coltman and Talyarkhan — 
(or Plaintiff. 

lnverarity, Binning , Davar and Mina 
—for Defendant No. 3. 

Taraporevalla —for Defendants Nos. 1 
and 2. 

Judgment :—This is a suit by the 
Advocate-General ex officio to establish 
oertain obarittes in the community of the 
Dawoodi Borahs, who are Shiah Muhama- 


dans of the Mustaalian Branch of the 
Ism»iili seot. The piinolral defendant is 
defendant No. 3, His Holiness the Mullaji 
Sab b, .ybo is she High Priest! and Dai or 
bead of the community. Defendants Nos. 
1 an.i 2 merely claim So be bis managers 
or agouti and are of minor importance in 
this suifc. The obanty la denied. The 
eouteso largely turns on the exceptional 
position and powers wh»oh are claimed for 
the Muiiaji baheb, and as to how far they 
oan be recognised and enforced in a Court 
cf law consistently with toh« general law of 
the land. This in its turn involves a olose 
investigation of the religious tenets of the 
community. 

The suit relates to (a) a mosque build¬ 
ing in Bohra Musjid street, (b) the 
tomb o» Seth Chandabhoy Currimbhoy 
and the offerings plaoed there in a 
gulla or offertory box, (e) four immove¬ 
able properties purchased out of the sur¬ 
plus gulla funds, and (d) Badri Mahal, 
the Bombay residence of the Muiiaji 
Saheb, which is alleged by the plaintiff to 
have been partly aoquired by the aid of the 
gulla. funds. [ Then the judgment dealt 
with the position of the Advooate-General 
in ohurity matters and that of Altorney- 
Genatai and contrasted both and set out 
pleadings and issues and proceeded further 
with-she respective cases]. 

At the Bar, the respective oases of 
the parties are to the following effeot. 
The plaintiff’s case at the Bar is that 
the above properties (a) to (o) are all 
devoted to oharitable uses, and that 
Badri Mahal is partly devoted to sueh 
uses in proportion to the gulla funds 
utilised thereon. He further says that, as 
the obarity is denied, there ought to be a 
decree to establish it, His contention that 
for the same reason the Court’s discretion 
ought to displace that of the Mullaji's as 
regards the ohoioe of oharitable objects for 
the surplus gulla funds, and that educa¬ 
tional objects should be selected by the 
Court, was, I think, abandoned during the 
oonoluding siages of the trial. The plain¬ 
tiff does not now seek to have trustees ap¬ 
pointed or to deprive the Mullaji of his 
management of the suit properties. In 
particular it is not alleged that there has 
been any misapplication of the gulla funds 
apart from a teohnioal question as regards 
Badri Mahal, nor that there has been any 

breaoh of trust apart from the denial of the 
trust. 
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The charitable objeols of the gulla 
funds as finally ooDteoded for by bho plain- 
t*tt are, first, *>he up-koep of lua tomb, 
secondly, an atma^l oras fe&<-(\ and majlis 

ocrom -n> in honour ct Seth Cbandaoboy 
v^ifib Us Booompanyiog illomiuaVions, 
thirdly, tibrt np-fcrep ol me mosqua, fourth¬ 
ly* buQ holding of a feast on the 21st 
Ramzan, aDd, fifthly , suob oboerobarisy or 
(mantle for ube benefit of bbe Dawocdi 
Boiah community as the Muilaji Saheb 
and his suooessors in office may, from lima 
bo bime, select. An aooounb of bbe gufla 
funds expended in oonneotiion v. itb Badri 
Mahal is asked for. As regards abe fourth 
of Ihe above objeobs, no question arises in 
bhis case and ib has only been occasionally 
menbioned. This feasb has been regularly 
held in honour of Ah in bbo saored month 
of Ramzan, and paid for oub of the gulla 
funds. The defendants do nob contend 
tbah either Ibis feast, or anobher feasb 
which has occasionally been hold on Ihe 
birthday of a Muilaji are nob obarib- 
able objeobs. This presumably is be¬ 
cause All is a saint, and beoausei accord¬ 
ing to Ihe defendants oaoh Muilaji 
Sabeb (moiuding Ihe present holder of that 
offioe) is a saint. 

The defendants’ case at the Bar, or as 
puo forward by prtnoipal witnesses, is in 
effect as toliows : The defendants admit 
that the suit properties are not the per¬ 
sonal property of the Mnllaii Sabeb, but 
form pari oi the properly belonging to Ihe 
dawat. This word aawat means, aooording 
lo the Muilaji Sabeb, " the spiritual king¬ 
dom ot Ihe Dawoodi Borahs and their 
general affairs." Its approximate meaning 
ia also conveyed by Ihe expiesslon " the 
administration ’’ and has been so under¬ 
stood at the trial. The defendants further 
say that Ihe Muilaji Saheb holds the suit 
properties by virtue of his offioe as Dai or 
head ol the community, and that on bis 
death these pioporties will pass lo his 
suoQussor-in-otiioe, and not lo his heirs. 
They, however, oomeud that there is no 
oharuable trust enforceable in a Court of 
law, and that Iho Muilaji Saheb is not ac¬ 
countable to anybody except bhe Imam in 
seulusion. To substantiate this, they allege 
that, aooording lo the tenebs of their reli¬ 
gion, me Muilaji Saheb is the representa¬ 
tive ol God on earth, and, as snob, is in- 
laliioio ana immaculate. The defendants' 
witnesses further say that, aooordmg lo 
these tenets, Iho Muilaji is Ihe master of 
the mind, properly, body and soul, of oaoh 


of his followers; that these followers are 
bound lo obey blm Implioitly and cannot 
question any act of his; that he is entitled 
to take any property, from his followers, 
whether hru t or private property, and if 
bhe former, to alter and oanoel the trusts 
and that there oan be no such thing in the 
Dawoodi Borah community as a permanent 
irrevocable charitable trust, and that it 
makes no difference in Ibis respect whether 
Ihe trust purports to be established by deed 
or by a scheme of the Court. Defendants' 
Counsel, however, are not prepared to 
support these extreme allegations of their 
witnesses so far as they relate to the 
private property of Ihe followers and lo 
private trusts. Counsel state lhat they do 
not want to put their case loo high and 
lhat they are not concerned in the present 
oase with private property or private trusts, 
and so Ihe point does not really arise. 

Substantially, however, Counsel base 
tbeir ouse on the exceptional position or 
overriding powers enjoyed by the Mullaii 
by virtue of (a) his infallibility, and (&) 
his mastership of all property, whether 
dawat or otherwise. Infallibility they say 
is inconsistent with accountability as a 
trustee. Mastership is equally inconsistent 
with trusteeship. He is maleh or dkani, 
§o their witnesses say. That means abso¬ 
lute owner. The gulla offerings are given 
lo him as such mulch. To hold, therefore, 
that he is a trustee would be lo defeat the 
Intentions of the donors So, too, it is for 
him lo say what are Ihe purposes of the 
dawat. No one oan say him nay. 

The defendants further oontend lhat, 
quite apart from any tenets peouliar to 
their community, no oharily is established 
on Ihe faols. They say in particular that 
Seth Cbandabhoy was not a saint, and that 
consequently under Shiah Muhammadan 
Law his tomb and gulla oould not be Ihe 
subjeol of a oharily. But, even if he was a 
saint, they oontend that Ihe gulla funds 
are applicable at Ihe sole discretion of Ihe 
Malla)l for Ihe porposes of Ihe dated, and 
that as those purposes inolude non-ohari- 
lable as well as charitable objeols, there 
can be no obarilable trust. Alternatively 
they say that Ihe gulla is governed by Ihe 
law as it stood before the Mussalman 
Wakf Validating Aol, 1918, and that under 
that law and the Bombay decisions on Ihe 
subjeol there oould be no wakf of money 
or other moveable properly. Further! it 
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of tadakah , saoh gifts are too vague bo con¬ 
stitute a charitable gift). 

In the earliar stages of the trial, it was 
contended by defendants’ Counsel on 
several occasions that the MulUji Saheb 
was in effect God, or for all praotioal pur¬ 
poses God, and that this suit was saorilege. 
The former contention was eventually 
wibhdrawn, but it *is claimed for the 
Mullaji Saheb that though he has not the 
rank he has the powers of the Holy 
Prophet Mahomed, and that he is a saint 
or tcaZi. 

The defendants’ oase, in so far as it 
depends on tenets peouiiar to their com¬ 
munity, is baaed on the Mullaji Saheb be¬ 
ing the Dai-ul-Mutlak or 51st Dai in regular 
suooession. If that it not so, they say the 
Mullaji has no exceptional powers, and the 
religion is at an end. This is beoause ac¬ 
cording to their religion no Dai can die 
without appointing a successor. Curiously 
enough the defendants did not expressly 
plead that the Mullaji Saheb was Dai-ul- 
Mutlak. They, however, mentioned this 
title in Issue No. 12A ; and on August 31, 
1920, I gave t'iem liberty to amend their 
pleadings in this respeot. Subsequently, 
on September 20, I overruled an objection 
taken by the defendants to this matter 
being contested, and I directed an express 

Issue No. 12-B to be raised on the point. 

The point as to Dai-ul-Mutlak is this : 
The suooession in 1840 of Najmudin, the 
47th Dai, has been disputed by the plain- 
tiff, who has alleged that the 46th Dai in¬ 
tended to nominate Najmudin as his suc¬ 
cessor but died without in fact doiDg so. 
In support of this a writing of Buhranu- 
din, the 49th Dai, dated September 11, 
1891 (Ex. A. T. 1), is relied on, but this 
is alleged by the defendants to be a forgery. 
The plaintiff also relies by way of corro¬ 
boration on a case for opinion of Counsel 
in April 1895 (Ex. E. O.) This was put 
in at a late stage, after argument as to its 
admissibility. 

In bis final address to the Court, the Ad¬ 
vocate General suggested that it was un¬ 
necessary for the Court to decide this 
point. It is at any rate a separate point 
and I will deal with it later. Meanwhile 
I will assume that the Mullaji Saheb is, or 
is considered to be Dai-ul-Mutlak. [A 
summary of the history of the suit was 
given here in the judgment ] 

Dawoodi Borahs are the main body of 

Sbia Borahs and mostly deseended from 


Hinda converts to Islam. In Chmpbell's 
Bombay G^zet^eac, Voi. 9, Pari 2, th9y are 
described afl page 28 as 

“tha richest, bait organised, and most widely 
spread class of Gujarat BdussalmaQa,'’ 

and ab page 30. 

“ though fleroe sectarians, keenly hating and 
hated by the regular Sunnis and other Massal- 
mans not of the Daadi seot, their reverence for 
All and their high priest seems to be further re¬ 
moved from adoration than among the Khojahs." 

At page 31 it is said that 

“ Daadi customs do not, so far as has been 
ascertained, differ from those of ordinary Musaal- 

man3,’’ 

except for the specific instances there 
mentioned, such as the ruka laid in a dead 
man’s hands. (See Ex. 11 and Notes, 
pages 188 89 ) At page 33 it is said : 

“ Though they seem little inclined to teaoh 
their children English 01 to take to other than 
their hereditary calling of trade, the Daudis foe 
shrewdness and enterprise hold their own with 
any class of traders in Western India, and of late 
years the gco*iQg use of iron has been a source 
of speoial gain to them/' 

This was written in 1889. In reoent 
years it is well-known in Bombay that 
the war has resulted in a great increase 
of prosperity to many members of this 
community. Education, however, seems 
to make slow progress among them not¬ 
withstanding that the field would seem to 
be a promising one, and I was impressed by 
the higher intelligence shown by educated 
witnesses, suoh as Nos. 15, 19, 28, 33, 35 
and 40, over certain other witnesses for 
the defence who bad reoeived the same 
advantages. I was also impressed by tha 
sorupnlous neatness and care shown in 
the dress of most Dawoodis attending 
Court, and also by their patience and 
quiet In the disoomfort of what was at 
times an overcrowded Court and excep¬ 
tionally hot and trying weather. 

But the Dawoodis are by no means oon- 
fined to Gujarat. They are found all over 
India and outside it, and the Mullaji 
Saheb olalms to hold sway over them 
from the Straits Settlement in the East to 
Zanzibar in the West. The community 
is said to number about 300,000 : their 
mosques about 648 (sea Ex. 56) their 
Amils, who are looal deputies for the 
Mullaji, about 266 (see Ex. 53): and their 
principal gullas about 69 (see Ex. 52). 

According to the pamphlet Ex. A. L. 
(page 2) 

“the founder of this line was Ali, son of 

Mohammad Solaihi, a miiaionavy lent by 
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Ulmustanait, tbe 8th Paticciti Khaliph of Esypfc 
(who reigaed towards the end of tho tenth cen¬ 
tury of the Obrinti»n erq, or fifth of the Hijri), to 
Yemen with tbe doable objeo; to pr^aoh the 8aia 
faith of the Egyptian dynasty and to rale over the 
eoaatry. He sent several deputies to Sindh and 
Gujarat to teaoh rel gion to the Sbias of hie faith 
and to pet proPelvtea among the natives of India. 
Ho and his successors were oalled SulUniu and 
Dais of Yemen.” 

Ulmusbausir was the 18th Imam cud 
reigned from 1036 A. D. to 10)5 A. D. 
( c ee Ex. 34.) Tbe reference to the lOfcb 
oeutury is, therefore, a mistake for the 
11th century. The aooount in Campbell’s 
Bombay Gazetteer at page 26 agrees 
roughly with the above date of the 
missiou, but states that tbe missionary’s 
name was Abdulla, or else Muhammad Ali 
(sea note 1), and that he landed at Cambay. 
It was at the death of this l8ih Imam that 
the break occurred whiob now divides the 
Borahs from the Khojas. The Borah* fol¬ 
lowed the younger bod Mustaalt, and tbe 
Khojas the other ?on Naur, and henoa 
arose the two branohos of the B-maili c ect 
knowD as tho MustaaHans and tho N rzarl- 
aus. (Soe Campbell, page 30, note 1 ) The 
Ismalli seot in its turn hed ari«en f rom a 
disputed suooessbn at tho death of the 
6th Imam, about 766 A. D., they following 
Ismail, the sou of the 6th Imam’s eldest 
son, in preference to Musi Kaaim, the 5th 
Imam's sooond son, who was supported by 
tho majority of the Shiah oommunity, now 
oalled Asna-Aebaryas (see note). These 
seots and sub-seots are oonvomently tabu¬ 
lated at page 97 of Wilson’s Anglo- 
Mubammadan Law (4th Edition). 

To continue aha history of tho Borahs, 
the Dawoodi sub-sect arose about 1589 A. 
D. on the death of tho 26th Dai Dawoodji. 
They then followed Dawood bin Kulub-hah 
in preference to Sulaimani whom the mino¬ 
rity followed. (See Campbell, page 27). 
Hence arose the name Dawoodi Borhas. 
They are, however, sometimes oalled 
Tyeuls after Tyeb the 21st and last 
revealed Imam. 

An important event in the history 
of the Borahs ooourred about 1539 
A. D. when the seat of Iboir High 
Priest was removed from Yemen in 
Arabia to Gujarat. For the last 166 
ye;*rs or so this seat has been establish¬ 
ed at Suvat. It bad previously been at 
Sidhpur, Ahamedabad, Jamnagar, Mandvi, 
Ujiain and Buiahnpur. (See Campbell, 

PM«s 27 *nd 11.) 


It is also important to bear in mind that 
the Dais have never had any sovereign 
power siuoe they ceased to be Sultans of 
Yemen end oatne to India. Thu- at pages 
1—3 of Ex. A L the 48th Dai say^: 

“My predecessors do not belong to one family... 
They ace all mistdonariee and spiritual teaohers 
and ooasequeatly k^pc aloof ftom political mat¬ 
ters...They had no worldly ambitions,the spiritu¬ 
al happiness of the next world being all in all to 
them aad their greatest ambition was to have 
beatitude of the Docd...As the Dais iu India had 
no hand in the ruling of tbe oountry on acoount 
of their exclusively religious calling they had 
taken no share in the political events and their 
names never appeared in any of the Indian his¬ 
tories.” 

In this connection I may also refer to 
tbe evidenoe taken in camera. It would, 
however, appear from page 5 of this pamph¬ 
let, Ex. A. L., that at one lime the Dai 
and his followers possessed certain extra¬ 
territorial privileges granted by the Maha¬ 
rajas Holkar and Soindbia. 

But in faot ihe Dal does not claim to 
inteifore in any wa7 with the temporal rul¬ 
ing of this oountry nor with its law oourts. 
On the contrary in Ex. A. L. emphasis is 
laid by the then Dai on the friendly 
relations that have always existed between 
tbe priestly qadi and Government. Toe 
present Mullaji bears this out in his evi¬ 
dence. He also states that he is oontent 
that the temporal affairs of his community 
should be entirely subjeot to the British 
Courts of Justioe and that he would not be 
entitled to diotate to. or otherwise in- 
tertere with, a Dawoodi Borah Judge or 
Magistrate. He goes even further when 
he says that if necessary he would enforoo 
bt^ powers as Mnllaji in the ordinary 
Courts of Law, supyosiDg any member of 
the oommunity resisted him. The offioial 
position of the Mnllaji Saheb Is thus 
described in Campbell s Bombay Gazetteer 
at page 3i : 

“Their leader, both in things rellgioui and 
sooial, is the head Mulla of Surat. The ruliog 
Mulla names his successor genreally but it is said 
not always, from among tho members of hie own 
family. Short of worsclp, the head Mnl a ifl 
treated with tha greatest respect. He lives in 
muoh state and entertains with the most profuse 
liberality. On both religious and civil questions 
his authority is final.” 

This description is amplified in the 
pamphlet (Ex. A. L.) which was published 
in 1890 by tbe 48th Dai. It is much to 
the same pffeot, but at page 11 it speaks of 
"the Mullaji as a supreme being, inferioc 
only to the one Deity who h«3 oreated 
them all." 
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To appreciate Ihe high position which 
the Mallaji oooupies in the estimation of 
his followers, one mnst understand the 
natare of febe spiritual mission oUicned for 
him. One leading tenet of the Dawoodi 
Borah faith is that God has always had and 
still has a representative on earth through 
whom His Commands are oonveyed to His 
people. That representative Is oalled an 
Imam. The early Imams were the major 
Prophets—Adam, Noah, Abraham, Moses, 
and Our Lord Jesus Christ. There were 
also other Imams who were minor Pro¬ 
phets. Then came the Holy Prophet 
Muhammad, and after him his son-in- 
law All, and Alt’s sons Hassan and Hussein 
by Fatima, the Prophet's daughter. 
It Is their devotion to the Prophet’s 
daughter, her husband and sons whioh 
is a main point of difference between 
Shifts and Sunnis, but this was dealt with 
exhaustively by Mr. Justice Amould in Ad - 
vooate-General v. Muhammad Hu&en 
Huieni (Agh Khan case) (l) and 1 need 
not dwell on it. 

Following on the tragic deaths of Hassan 
and Husein oame a succession ot revealed 
Imams, the last of whom was Tyeb, the 
21st Imam, who succeeded in 1131 A. D. 
when a child and afterwards went ioto 
seclusion. Sinoe that time there has been 
no revealed Imam, but the belief is that 
soma successor of the 21st Imam is always 
on earth and that one day the Imam of the 
time will reveal himself. Meanwhile the 
Imam of the time must in his turn aot 
through a representative, and that repre¬ 
sentative is the Dai-nl MutUk or absolute 
Dal. 

Accordingly fehe Dai-ul-Mutlak as the re¬ 
presentative of the Imam is the representa¬ 
tive of God and conveys God’s message to 
his people. For that purpose the Dai must 
have similar powers to those of the Imam. 
Thus as the Imam is immaculate and in¬ 
fallible ( mazoon ) so the Dai is like im¬ 
maculate and infallible ( kul-mazoon ). The 
defendants say that there is no practical ’ 
difference between these two expressions, 
and that the only use of the word “kul ” 
is to mark the difference in rank between 
the Imam and his Dai. In like manner one 
might argue as to what difference exists 
between a trustee and a quam trustee. 

When the Imam comes out of seolusion 
these powers of the Dai will immediately 
cease. Meanwhile the Imam has a staff of 

(1) IS B. H. 0. R. 881 ’ 


26 in seolusion with him, viz., the Bab 
(the ohief of the Imam’s staff); 25 Hujjabs, 
12 of whom a*e vuh the Imam an-i 12 in 
change of the' different districts, and tthe 
Dai ul-Balagah. If the Imatn was reveal¬ 
ed the Dai ui Mutlak would occupy a 
lower rank than any of the above officials. 
Prior to the 21st Imam, there had also 
been seolaslon of the 7th to 10ab Imams 
bub their names and whereabouts were 
known to their head officers. This seolu- 
sioci was probably dae to persecution by 
the Sunni Caliphs, and it really meant that 
tbwy were hiding from their enemies. 

Another belief is that as an Imam can¬ 
not die without leaving a son, his line is 
still being perpetuated by earthly des¬ 
cendants although it is not known who 
those descendants are, so, too, the Dai on 
earth cannot die without appointing a suc¬ 
cessor. Another tenet put forward by the 
defendants is a chain of intercession with 
the Almighty. This can only be through the 
Dai, the Imam and the Holy Prophet. If 
the intercession is sought by or by the aid 
of the deceased person, such as, Seth Chan- 
dabhoy, then it is said that the intercession 
can only reaob the Almighty through the 
Dai and the Imam of the time of such de¬ 
ceased per c on. Thus it would be proper 
for the present Mullajl to ask for Seth 
Ohandabhoy’s intercession, but in that 
event the prayer would reaoh God through 
the Dai and the Imam of Seth Ohanda¬ 
bhoy’s time. If, on the other hand, the 
intercession is sought by a person now 
living, then it would reaoh God through the 
present Dai and Imam. 

Some comment was made that this obain 
of intercession was not put to the plaintiffs* 
principal witness Shaikh Faiaullabhoy. 
But I am satisfied on the evidence that it 
is an article of belief, and that though its 
details may be esoterio and known only to 
a few, ibs essentials are dealt with in 
periodical sermons to the people. On this 
particular point the evidence was mainly 
oral, but on the main points a large quan¬ 
tity of religious texts and writing were put 
in by the parties. The interpretations 
of certain texts, or the deductions to be 
drawn from them, varied as one might 
expeot from theologians, but on the broad 
general principles of the faith, as above 
described, I do not think any serious 
difference was disolosed. The olaim to 
mastership over all property I will deal 
with later. 
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A remarkable document, whioh is relied 
on by the Mullaji, i c tba meshak oi oath of 
allegiance (Ex 17), which it Is oustomary 
for all Dawoodi Borahs to take on attain¬ 
ing ruberty, and also subsequently. To a 
considerable extent it beat's out the Mul- 
laji’s olaim to authority, and it is particu¬ 
larly emphatic on obedience to him and 
on the punishment meted out to an oath- 
breaker. The community looks upon this 
dooument as sacred and secret; so I will 
not olte its exact terms, but I may note in 
parsing that at times it may be the duty of 
the follower to conceal the truth as to bis 
religion. Probably this is due to persecu¬ 
tion In days before the British Rule. I 
notioa that in the Aga Khan case (1) a 
similar praotloa was found to exist among 
the Khojas. It is oalled Takiat. I may 
note, too, that in weighing evidence one 
must bear in mind the dootrine of im- 
plioib obedienoe to defendant No. 8, and 
his powers of ex-oommunioation and their 
eonsequenoes. In certain particulars the 
modern meshak would appear to have 
been taken from a form now obsolete. For 
one thing, it purports to give the Mullaji 
certain powers whioh he expressly disclaim¬ 
ed in the witness-box. For another, it 
countenances the possession of slaves whioh 
has loDg sinoe been a criminal offeDoe in 
India (see Indian Penal Code, S. 370). The 
Mullaji himself says that Ex. 17 purports 
to he ninety years old. 

I have now said enough to show that the 
Mullajl’s religious position is so high that 
it only causes confusion and perhaps in¬ 
jury to overstate It as his Counsel did. It 
is Incorrect to say that the Mullaji Saheb 
is in effeob God, or for all praotloal pur¬ 
pose^ God, and that It is a sacrilege to 
bring the present suit. This is, I think, 
opposed to the leading tenet of the Muham¬ 
madan faith whioh Is known to eduoaled 
people all the world over, vis., “There i9 
but odq God and Muhammad is his Pro¬ 
phet." The Holy Koran itself lays it down 
that the error the Christians made was in 
treating the Prophet Jesus as divine and in 
adopting the dootrine of the Triune God; 
but that they were right in so far as they 
treated oar Lord as a prophet and that the 
error of the Jews was In rejaotlng him 
altogether. Divinity, therefore, is areal 
distinction. 

Moreover the Mullaji Saheb does not 
olaim the rank but only the powers of the 
Prophet Muhammad. The Dai’s rank 


comes below that of the Imam and the 
Hujjat. His powers are at leapt thrice 
delegated, c»*., by God to Muhammad, by 
Muhammad to the Imam, and by the 
Imam to the Dai-ul Mullak. It is suffi¬ 
cient to say that the holder of snob powers 
is matoom or kulmasoom. To go further 
is to expose him to the oritioism of Mr. 
Justioa Arnould in the Aga Khan case (1) 
where that learned Judge says : 

“ Spiritual head; of communities are not gene¬ 
rally remarkable for the modesty with whioh they 
state their pretensions;" 

and al c o to that of the learned author 
of Wilson’s Anglo-Muhammedan Law, 4th 
Edition at page 7, where he says ; 

"Of the formula, there is one God and Muham- 
mad ie His Prophet the actual though unac¬ 
knowledged and unintended effect ie to identity 
the divine will with the personal idiosyncrasy of 
Muhammad far more absolutely and exclusively 
than It is identified by Trinitarian Christians 
with the personality of the deified Jesus " 

I may here deal with the Mullaji’s olaim 
to be the owner and master of all property 
possessed by any Dawoodl Borah, and to 
he also the master of their mind6, bodies, 
and souls. Defendant No. 1, who was the 
first follower to be cross-examined on this 
point, agreed with this olaim, and stated 
that he held the whole of his property at 
the disposal of the Mullaji. A little later 
he said : 

“The Mullaji it tba owner and master of the 
community. Everything Is vetted in the Mullaji. 
We are only working at his mehta a and olerln. 
By * we * I mean the whole community. Tht 
whole community are only his meh<aa...Tht 
MulUji is the owner of everything By ‘owner of 
everything' I mean of everything appertaining to 
oar oommunity." 

General questions B and D of the Advo- 
oabe-Genaral (Sea Ex. D. P.) were much 
to the same effeob. They were usually 
answered in the affirmative by the defen¬ 
dants’ witnesses, but further cross-exami¬ 
nation usually found them in difficulties 
when they were required to justify their 
answers. 

The principal religious books in this 
oommunity are ; (1) The Koran, (2) the 
Hadees or sayings and doings of the Holy 
Prophet Muhammad, and (3) the Nabjul 
Balagh or sayings and doings of Ali. In 
none of these is the olaim whioh the 
Mullaji now makes specifically put forward. 
His Counsel admitted that he had no 
religious authority to show in preoise 
words that the Mullaji could take away 
trust property under a deed, Will, at 
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soheme. That text in the Koran whioh 
was principally relied on was the one 
whioh says : “The Prophet has a greater 
olaim on the faithful than they have on 
themselves "(Mahomed All’s translation, 
page 815, parse 6). The wide interpreta¬ 
tion placed on this passage by the defend¬ 
ants is shown in Ex. 124-5A, p^ges 1—5. 
Another passage, whioh is relied on by 
Mr. Inverarity, will be foand at pagr 124 
verse III, vtz., 

“Surely Allah has bought of the baliavera thaie 
persons and their proparty for this, that they shall 
have the garden." 

This showed, said Counsel, that the rela¬ 
tion between God and the faithful was that 
of seller and purchaser. Stress was also 
laid on the oovenant with Allah (page 984, 
perse 10), whioh is now exemplified in the 
oeremony accompanying the taking of the 
meshak. Or, again, it was said that there 
is a rope connecting Allah and his Dai on 
earth and that all believers must, through 
the help of the Dai, cling to the rope and 
so gain salvation. 

I have been through all the other reli¬ 
gious writings whioh were oited, but it is 
impracticable to do this in a judgment. 1 
have given them my best consideration, 
bnt in the result I am not satisfied that 
they fairly substantiate the claims of the 
Mnllaji to ownership of the minds and 
properties of the followers. I mean even 
as a matter of religious belief. Further, the 
priests themselves would seem to draw a 
distinction between ownership in a wordly 
sense, and ownership in a religious sense. 
Thus, when Shaik Kokab, a former Sub- 
Amil of Bombay, was orossexamlaad on 
the Surat Priest's litigation, Ex. E. J., and 
the written statement of the 49th Dai, Ex. 
E. J3, and was asked whether it was true 
or false whan the 49th Dal said that ha 
had not the slightest interest in the pro¬ 
perty, the witness replied : 

“la a wordly aense he had no interest and 
therefore, his statement was correct." 

This Surat litigation will re-pay careful 
study, for to my mind the attitude then 
taken up by the 49th Dai is totally incon¬ 
sistent with the claims now put forward 
by his son the present Mullaji. And it 
will be borne in mind that the father was 
just as infallible as the son, and that he 
mast still be thus regarded, so it is said. 

But before doing so, 1 should mention an 
extremely important feet* pi*., that the 
defendants cannot produoe a single instance 
19U B-44 


of these exterme olalms having been ex¬ 
ercised by aoy Mallaji Saheb prior to the 
present suit They cannot even show that 
these claims have ever been put forward 
prior to this suit. Not oven their present 
pleadings show it, at any rate expressly. 
The trial of thi^ suit in 1920 would seem 
to b9 the first oooasion, whereas the first 
Dai osme to the gadi, in 1137 A. D. The 

defendants' own witnesses make it clear in 
oross-examiDation that these olaims are at 
best purely theorettoal and that in (act 
they never have been exercised and never 
would be exeroised. Possibly these claims 
owe their origin to legends of the day when 
the Dais as Sultans of Yemen had sove¬ 
reign, Independent rights. But, as I have 
already pointed out, these days ended 
ahout 1539 A. D , if not earlier, when the 
Dais left Yemen and oime to India. [The 
judgment after dtsous^ing the Surat 
litigation proceeded further.] In the 
concluding stages of the trial it was said 
that the Mullaii need not assert these 
extrema claims unless he ohose. But if ho 
would not even a serb them when a fol¬ 
lower was trying to imprison him, when 
would he assert them ? His Solicitor with 
thirty years’ experience and a large num¬ 
ber of Dawoodi Borah olients has no re¬ 
collection of snoh a point having ever been 
raised as regards the private property of 
Dawoodi Borahs. The inference whioh I 
draw from all the faots before ( me is that 
these olaims are the result of the stress of 
the present suit, and that, if they ever 
existed, before the trial, nobody regarded 
them seriously or as giving any legal rights. 

The Dawoodi Borah Charity Suits, Exs. 
B. N. to B. T., whioh the Advocate-Gene¬ 
ral has put in, all tend to support this 
inference. Hitherto, nobody has ever sug¬ 
gested tbab the Dai should be made a party 
to any snoh suit. And yet if his olaim is 
true, be ought to have been a party to 
every suit as being the sole person who can 
represent Dawoodi Borah Charity. I need 
not go into the details of these snits. The 
bare faot speaks for itself. [The judgment 
after discussing some more iaobs began to 
discuss the law as follows:—] The first 
question is what law ought to be applied. 
Speaking In general berms and without 
attempting any definition, I think that this 
suit ought to be deoidsd in accordance with 
Shiah Muhammadan Law in so far as the 
same is applicable to this community, and 
is not expressly or impliedly negatived by 
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bbe general law of the land. If any cus¬ 
tomary variations are proved to exist, 
they should, I think, be given effect to. 
Now the facts of this oa c e do not appear 
to fall within the preolse wording of S. 112 
of the Government cf India Aot, 1915, (or 
that seotion only regulates the law appli¬ 
cable to suoh Original Side suits In tbe 
High Court* of CaloQtta, Madras, and 
Bombay, as deal with " matters of inherit¬ 
ance and succession and contract, and deal¬ 
ing between party and party,*” and are 
brought against inhabitant? of these oities, 
respectively. I think, therefore, that under 
ol. 28 of the Supreme Court Charter, 1823, 
I have to deoide this oa c e according to 
“justice and right,” or alternatively that I 
must administer ‘ , ju c tlee M in accordance 
with the oqffltable jurisdiction given in 
ol. 36 as modi6ed by subsequent legislation. 
This seema to be the oonjolrt effect of 8.130 
of tbe Government of India Aot, 1915, S J . 8, 
9 and 11 of the Indian High Courts Aot, 
1861, S 18 of the Original Letters Patent 
of 1862. S. 19 of the amended Letters Pat¬ 
ent of 1865, and the above ols. 28 and 36 
of the Supreme Court Charter, 18 23. This 
Is rather a cumbrous mode of ascertaining 
jurisdiction, but it appears to be the effect 
of legislation by reference extending over 
nearly a century. 

But In my judgment it Is a matter of 
justice and right and also a matter of 
justice, equity, and conscience, that I 
should apply Muhammadan Law to ques¬ 
tions raised in a Muhammadan community 
relating to a Mubammadau mo3que and 
tomb, In the mo/ussils of Beagal and 
Madras, It is speoiffoally provided bv S. 37 
of Aot I of 1887 and S. 16 of the Madras 
Civil Courts Aot, I of 1873, re c peotivoly, 
that all questions relating to "any rel’gious 
usnge or institution” should be deolded by 
Muhammadan Law where the parties are 
Muhammadans. Similar legislative provi¬ 
sions exist in the United Provinces and 
Burma. With these legislative precedents 
before mo, I need not at this stage quote 
Her Majesty Queen Victoria's Proclama¬ 
tion of Novomber 1, 1858. nor any dooided 
oase, to support tbe general proposition. 
The qualifications on its application to 
any particular set of faots, and what Is 
meant In this country by Muhammadan 
Law, I will deal with separately. 

What then is the relevant Shiah Muham¬ 
madan Law of this community? In faot 
the community has no formal code of 


law of its own. Nor has Its own legal 
text boobs and legal deoislons. Defend- 
ants’ counsel say that their law is to be 
found in their religious books aud writ¬ 
ings and that they have no other. That 
law and religion are mixed up together 
in the Muhammadan communities, no 
doubt is true: Abul Fata Mahorrud 
hhak v. Rasamaya Dhur Chowdhri (2). 
The religious books are valuable, there¬ 
fore, so far as they go, but they do 
not solve all tbe points I have to deal 
with here. I must, therefore go further 
afield and see on what principles Muham¬ 
madan Law. whether Shiah or Sunni is 
administered in the Indian Courts. 

The Advooato-General in his opening 
address submitted to me that, broadly 
speaking, the Muhammadan Law of oharl- 
ties as administered in Bombay was tho 
same as the English Law of oharities: pro¬ 
vided you eliminated from tbe Muham¬ 
madan Law tbe power a Massalman 
has to oreate a waif for his own family, 
and from the English Law the prohibition 
against gifts to superstitious uses, and also 
*he Mortmain Acts. I think I may aooept 
bhis as a broad working proposition for tho 
purpose of the present oase. Indeed in 
some respects I think that English Law Is 
more favourable to the defendants than 
Muhammadan Law, for English Law seems 
to me the more exaoting law of the two in 
Its requirements as to what constitutes in 
law a charity. Under Muhammadan Law, 
a gift for charity may take two forms, vii„ 
either by way of waif, which signifies an 
endowment, or else by way of tadaidk , 
wbioh signifies a donation. In the Mussal 
man Wakf Validating Aot. 1913, wbioh In 
effect set aside the deeision in 42ml Fat* 
Makomid hhak v. Rasamaya Dkvr 
Chowdri (2) wok/ls defined to mean. 

“the permanent dedication by a paraoa prottt* 
aing the Maiealman faith of any property foraaj 
purpnsa recognised by the Massalman Law al 
religious, ploue, or oharitabla” 

This Aot Is not, I think, relrospeolifed 
but the definition is non-the-less useful! 
In Hamilton’s Hidaya, page 231, waif Is 

said io be — 

“the appropriation of any particular artidai* 
■uoh a manner at aubjscia it to the rules of divine 
property whenee the proprietor^ right to it 1> 
extinguished and it baoomes a prop 3 rty of God by 
ilia advantage reaul'ing to hia oreatuwa.’’ 

In Sadie's Muhammadan Law, 

550, waif is defined as : _ 

u) tfeSsTaS 0»u6i9=»aa r. jl?»«>» m. & 

(P.O.). 
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“the detentioo of a thing in the implied 
ownership of Almighty God in each a manner 
that its profits may revert to or be applied for the 
beaeflt of mankind.'* 


A ola^r definition in Wilson, 4th Edi¬ 
tion, page 363, runs as follows : 

“All works of religious charity or public utility 
not oondemned by the Muhammadan re'igiou are 
objects of wakf. But the particular objeots in¬ 
tended must be indicated with a reasonable degree 
of precision in order that the Courts of British 
India may give effeot to the endowment." 


In this latter respect the learned author 
disagrees, and I think rightly so with the 
view of Mr. Ameer Ali that the principle 
laid down in Moric$ v. Bishop of Dur¬ 
ham (3) is not applicable to trusts or 
oonseorations under Muhammadan Law. 
(See Wilson, pages 363—364, note 2). The 
peculiarities of the 8hiah Law in relation 
to gifts and wakf are set out in Wilson, 
pages 477—486. They do not seem to be 
of any particular importance in the present 
case. Or if I turn to S. 92 of the G. P. 
C., I find that seotion applies generally to 
a “trust oreabed for public purposes of a 
charitable or religious nature,” 

A gift by way of sadakah indicates that 
the special motive of tne gilt is to aoquire 
religious merit or nearness to God. (See 
Wilson, page 657.) I need hardly, however, 
say that It does not necessarily follow that 
beoause such a gift is made, it is a chanty 
tn the eye of the law. 

On the other hand I think it quite clear 
that under Muhammadan Law a gift may 
be made either directly, or by means of a 
trust. [See Moosabhai v. Yaooobbhai (4) and 
Sadik Hasatn Khan v. Hashim Ali Khan 
(5) both of whioh were Shia oases.] 

As to what constitutes a oharity in 
English Law one of the oldest state¬ 
ments—I will not treat it as a definition— 
is that of Lord Camdon in 1759 when he 
described it as a “gift to a general public 


use whioh extends to the poor as well as 
to the rioh." [See Jones v. Williams (6). 
See too In re Vaughan, Vaughan v. Thomas 
17)- Coming to modern times, X may refer 
to Lord Maonaghten's well-known state¬ 
ment in Income Tax Commissioners v. 
Pemsel (8) where he says : 


(3) (1805) 10 Yea. 522=82 E. R. 947. 

(4) (1905; 23 Bom. 267 = 7 Bom b. R. 45. 

15; (1916) 88 AIL 627=86 I.O. 104=43 I, A. 212 

. 0 ). 

(6> (1767) Ambler 661=27 E. B. 422. 


(7) (1866> 89 Oh. D. 
R. 104=65 Li. T. 647. 

(8) (1891) A. 0. 681 
266=66 Ei. I. 621. 


187=61 J. P. 70=85 W 


=66 J. P. 805=61 Ei. J. Q. B. 


“ No doubt the popular meaning of the words 
4 charity ' and ‘ charitable * does not coinoide 
with their legal meaning ..No one as yet has 
euooeedad in defining the popular meaning of the 
word ‘oharity*...‘Charity’ in its legal sense com¬ 
prises four principal divisions: trusts tor the relief 
of poverty; trust -1 for the advancement of educa¬ 
tion ; trusts for tne advancement of religion; and 
trusts for other nurposea beneficial to the com¬ 
munity, not falling under any of the preceding 
he>*dg. The trusts last referred to are not the 
less oharitable in the eye of the law, beoause in¬ 
cidentally they benefit the rich as well as the 
poor, as indeed, every oharity that deserves the 
name must do either directly or indirectly 

Bat, as pointed out by Lord Lindley in 
In re Macduff (9) allhough M charily to 
be administered by the Court must fall 
within one of those four divisions, it does 
nob follow that every thing whioh oomes 
within any one of them must bo a oharity. 
Thus soma purposes of general public 
utility may nut be obaritable. [See In 
re Plottage (10) where the gift was to 
encourage yacht racing.] Accordingly, 
under English Law, a gift for religious pur¬ 
poses, s%mpliciter x is primafaoie oharilable. 
[See In re Macduff (9) and Dunne v. Byrne 
111'] But these religious purposes must be 
for the instruction or edifioation of the pub¬ 
lic. Thus a convent of ladles whose object 
is to benefit the public is charitable, but 
Dot so where their object is primarily to 
benefit themselves spiritually. [Sea Cocks 
v. Manners (12), In re Delo,ny (13)]. The 
distinctions run on fine lines and perhaps 
unavoidably so, and in Dunne v. Byrne (11) 
a gift for the “ good of religion ” in a 
diooese was held not to be identical with 
the expression “ religious purposes," and 
was accordingly held void. 


As instances of specific religious pur¬ 
poses, I may mention that gifts for the 
worship of God [see Attorney General v. 
Pearson (14)] or for the repair of a par¬ 
sonage [^ee Attorney General v. Bishop of 
Chester (15)] or for ohuroh expense gene¬ 
rally, have ali bean held to be charitable 
[see In re Soowcroft (16)]. So, too, has a 
trust to provide or maintain a oharohyard 


19) (1896) 2 Oh. 461=46 W. R. 154=65 L. J. 
Ch 700=74 It. T 706. 

(10) (1895) 2 Ch 649=44 W. R 22 = 64 Ei. J. 
Oh. 695=78 L T. 269. 

(11) (1912) A. O. 407=28 T. It. R 257=81 E*. J. 
P.O. 202=56 B. J. 824=106 b T. 894. 

(12; (1871; 12 Eq 574=19 W. B 1055=40 L. 
J. Ch 640=24 L T. 869. 

(13) (1902) 2 Ch. 642=51 W B. 27=al8 T L. 
B. 741=71 b. J.,Ch. 811=87 Lj. T 46. 

(14) (1817) 8 Met. 858=36 E. R. 185. 

(16) (1785) 1 Bro. O O. 444=28 E. R. 1229. 

(16) (1898) 2 Oh. 638=67 Ii. J. Oh. 697. 
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•r a monument in a ohuroh as opnosed 
to gifts for the building or repair of a 
tomb not forming part of the fabrio Q* 
orn*oD6Dtj of the oburnb [see In re Vaughan , 
Vaughan v. Thomas (7) Yaap Cheah Neo v. 
Ona Cheng Neo (17 ). See also In re Davies 
(18)]. 

Again, if one finds that tbe distribution 
of a gift is to be made by persons in 
suooession as holders of a particular reli¬ 
gious or charitable office that goes far to 
establish—and it may be, goes sufficiently 
far bo establish that the whole gilt is cha¬ 
ritable [Per Lord Cozens-Hardy in In re 
Davidson (19)]. But tbe mere fact that the 
donee holds a religious offioe is nob by 
itself enough, and if trusts are added 
which are not all charitable, the whole 
gift fails. Accordingly in In re Delany 
(13) a gift to A, B and C, or their succes¬ 
sors, was held bo be a gift bo bho oonvenb 
In whioh they held certain offices and nob 
to them as individuals. So, too in In re 
Garrard (20) a legacy to a Vioar and 
Ohuroh Wardens of a parish to be applied 
by them in suoh manner as they vkould 
think fib was held bo be a good charitable 
gifb for eoolesiasbioal purposes in the parish. 
It was dear, said Mr. Jusbioe Joyoe, 

“ that a legaoy to the Vioar lot tbe tirro beins 
of a parish is a obaritablo <zi(t for tbe benefit of 
the parish for eoclesiafitioal purposes." 

The ooneotness of this decision was left 
open in In re Davidson (19) but there it 
was unnecessary to refer to the line of 
authority as exemplified in In re Allen (21) 
whioh upheld gifts for tbo benefit of a 
parish or town, or any particular olass of 
inhabitants. 

Indeed, in Attorney-General v. Web- 
iter 122) Sir George Jessel held that r 
trust of property in favour of a parish or 
tbe parishioners of a parish for ever oan 
only be upheld on the ground of its being 
a obaritable trust except perhaps in the 
oase of an advowson. In In re St. Step - 
hens,’ In re Coleman Street (23) Mr. Justice 
Kay held that an advowson was no exoep- 


(17) (1875) 6 P. 0. 891. 

(18) 11916) 1 Oh. 468=59 S. J. 418=81 L. J. 
Oh. 498=13 L. G R 487. 

(19) (1909; 1 Oh. 667=24 T. L. B. 760=78 L. 
J. Oh 487=99 L T 222. 

(20) (1907) 1 Ch. 882=23 T. L. R. 256=76 L.T. 
867=76 L J Oh. 240. 

(21) (1906) 2 Ch. 400=54 W. R. 91=93 L- T. 
697=74 L. J. Oh. 698=21 T L. R. 662 

( 22 ) (ib?6) 20 Kq. 4*8=44 L. J. Ch. 766. 

(28) (1888) 89 Ch. D. 492*86 W. R. 887=67 
h, J. Oh. 917=69 L. T. 898. 


tion from tha general law as to charitable 
trusts, and bbat both the suit advowsons 
were held in trust for okariby. 

English L^tw reoognises that a wide dis¬ 
cretion or oboioe of objeots may be left to 
the bvu c bees. Brb the objeob must not be 
too vague. Thus a gift for “ suoh objects 
of benevoleDoe and liberality" as the trus¬ 
tee approves is bad. [See Morioe v. 
Bishop of Durham (3)]. So, too, If chari¬ 
table purposes are mixed up with other 
purposes of snob a shadowy and indefinite 
nature that the Court otnoob exeoute them 
(such as “ oharitable or benevolent ” or 
“charitable or philanthropic" or “charitable 
or pious" purposes) or where the description 
Inoludes purposes which may or may not 
be obaritable (suoh as “ undertakings of 
publio utility ”) and a discretion is vested 
in the trustees, the whole gift fails for un¬ 
certainty. [Per Lord Davey in Hunter v. 
Attorney-General (24]. 

AooordiDgly the following gifts have been 
held void, vis., a gift for “ such charitable 
or roligious institutions and societies " as 
the trustees eeleot [ Qrimond v, Grimond 
125) suoh obaritable or publio purposes as 
my trustee thinks proper" [ Blair v. Dun¬ 
can (26)] “ for charity or works of publio 
utility ' [Langham v. Peterson (27„ *or 
“ charitable or philanthropic purposes" t In 
re Macduff (9)] and for " publio, benevo¬ 
lent, or ohant&ble purposes' [Houston v. 
Burns (28 ]. It ia this line of authority 
whioh makes me think that English Law 
is strioter than Muhammadan Law. The 
Wakf Validating Aot, 1913, refers to " re¬ 
ligious, pious, or charitable" purposes. 
Even S. 92 of the C. P. C. speaks of 
“ publio purposes of a charitable or religi¬ 
ous nature.” 

But there is an exception whioh is oi 
importance in the present oase. Although, 
a gift for publio purposes generally b 
void as being so general and undefined 
that it oannot be exeouted by the Court 
yet a gift for publio purposes in a specified! 
locality is a valid oharitable gift, [bee In| 
re Allen (21)]. In the oase olted there was 
a trust “ for suoh obaritable, eduoationali 

(24) (1899; A. O 309=69 L. J. Oh. 449*164 
T. L R. 894=80 L. T 732=47 W. R 678. 

(26) \1905) A O. 194=92 L. T. 477=74 L. J. G. 
P 85=21 T. L R 828. 

(26) (1102) A. O 37=60 W. R. 869=18 T. L. B. 
19i=71 L. J. P. O. 92=86 t*. T 167. 

(27) (1908) 87 L. T. 744=19 T. L. R. 167=67 J. 
P. 76. 

(28) (1918) A. 0. 587-84 T. L. R. 119=87 U J. 
P. 0. 99=118 L. T. 462. 
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or other institutions of the town of Kendal, 
and also for suoh other general purposes 
for the benefit of the town of Kendal or 
any of the inhabitants thereof as the ferns- 
tees shall think fit.'* It was held by Mr, 
Justice Swinfen Eady that the purposes too 
which the money could be applied were all 
limited to general or public purposes (or the 
benefit of the town and its inhabitants, 
and, therofore, it was a good oharitable 

gift. 

The learned Judge oited several oases in 
support of his deoision. I will refer to two 
only. In Mttford v. Reynolds (29) a testa¬ 
tor left 11 the remainder of his property to 
the Government of Bengal, to be applied to 
charitable, benefioial, and publio works, at 
and in the oity of Daooa in Bengal, for the 
exclusive benefit of the native inhabitants, 
in such manner as thay and the Govern¬ 
ment might regard as most oondumve to 
that end " Lord Lyndhurst held that suoh 
a bequest was a valid charitable bequest 
within ^11 the authorities. In Good¬ 
man v. Saltash Corporation (30) which 
was a fishery oase, Lord Belborne sard :— 

“ A gift subject to a' condition or trust for 
the benefit of the inhabitants of'a parish oc town, 
or of any particular olass ot suoh inhabitants, is 
(aB I understand the law) a oharitable trust.' 1 

Lord Cairns said (at p. 650): 

“ Suoh a condition would oreate that which in 
the very wide language of our Courts is called, a 
oharitable, that is. to say a public trust or 
interest, foe the benefit ot the free inhabitants ot 
ancient tenements A trust of that Jtiod would 
not in any way infringe the law or rule against 
perpetuities, because we know very well that 
where you have a trust which, if it were for the 
benefit ot private individuals or a fluctuating 
body of private individuals, would be void on the 
ground of perpetuity, yet if it oceaits a charitable, 
that is to Bay, a publio interest, it will be free 
from anv obnoziousneea to the rule with regard 
to perpetuities, it is a principle which baa been 

established in many oases." 

I pat it to Mr. Inverarity whether the 
principle of In re Allen (21) and these 
other oases applied bo a community 
suoh as the Dawoodi Borhas, although the 
community was not oonfined to one town. 
He replied that you must first find that 
there is a gift here for the benefit of the 
whole community collectively, and not for 
individual objeols. His oontaention on the 
facts was that the gifts were not for the 
whole body of the community but for 

(29) (1841) 1 Oh. 185=41 E. B. 602=12 L. J. 
Gh. 40. 

(SO) (1882) 7 A. 0. 688=47 J. P. 276=62 L. J. 
Q. B. 188=81 w. B. 298&S48 L. T. 289. 


private persons among them. Subjeob bo 
that, he did nob dispute that the principle 
of a gift to inhabitants ot a particular town 
being charitable applied also to a sect like 
the Dawoodi Borahs. 

In Ibrahim Esmeal* v. Abdool Carrim 
Peremamode (31) the wakj properties were 
purchased “for the whole Muhammadan 
congregation of the Island 0 of Mauritius. 
The first two properties purchased were 
declared to be devoted to no other uses 
than tbe erection of a building consecrated 
to the Muhammadan worship. On them a 
small mosque was ereoted. Subsequently 
other adjoining properties were purchased 
for the whole Muhammadan community. 
(See pages 532-83). Later on “disputes arose 
between tbe Guichi Memons and the Halai 
Memons, and tbe Soortees" (Surat emi¬ 
grants) due to an attempb by the Gutchis 
in certain deeds to monopolize the manage¬ 
ment. Their Lordships of the Privy Coun¬ 
cil set aside these deeds, but held that a 
soheme oould not be framed until a new 
Charter was obtained from Government, 
as owing to the local lav? tbe community 
was at the time an unauthorised one. This 
local law was the French Civil Code, under 
which no association of more than fifteen 
persons for the consideration of any reli¬ 
gious or political subject could be formed 
unless with the sanction of Government 
and under suoh conditions as the public 
anthority should deem necessary to im¬ 
pose. (oee page 536) This oase is of 
course distinguishable from the present 
but, so far as it goes, it upholds the vali¬ 
dity of ah assurance in perpetuity for the 
benefit of a community like tne Dawoodis 
apart from special laws. 

On the other side of the line and as 
showing the limits to the above exception, 
I may refer to In re Drummond (32). 
There a fund for in effect paying part of 
the holiday expenses of the work people of 
a particular firm was held not to be oharit- 
abla. It may be contrasted with In re 
Mann (33) where a partiouiar institute 
was held to be for the benefit ot the 
inhabitants generally and, therefore, oharifc- 
able. The distinction in principle is im¬ 
portant. It lies in the difference between 
a publio trus t and a private one. It is 

(31) (1908) A. C. 626=24 T. L. R. 790=99 r, 
T. 445. 
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emphasised in S. 92 of Ihe C. P. 0. by Ihe 
use of the words " public purpose.” The 
Advoosle-General is only concerned with 
public charitable trusts. He is not con¬ 
cerned with private trusts. 

In contrasting the principles of English 
Law exempllbed in these oa c es with the 
principles of Muhammadan Law, one 6nds 
one main principle in oommon. It is that 
prepetuities are obnoxious to the law, and 
void, but that oharities are an exoepbion 
to the law against perpetuities. Thus in 
Doe dem Howard v, Pestonjt (34) wbioh 
was a oa^e of an invalid oonseoration of a 
PaTsi fire-temple in Bombay, Sir Erskine 
Perry said : 

“ The law looks with great jealousy oo any 
attempls to fetter the transmission of property 

.The law in most civilised countries has 

interposed to prevent individuals from imposing 
shackles on the enjoyment of property after their 
decease.’ 1 

So, too, in Yeap Oheah Neo v. Ong Cheng 
Neo (17) which was a oase from Penang, it 

was held in the Privy Counoil as follows: 

“Their Lordships think it was rightly held by 
Sir P. Benson Maxwell, Chiel Justioe, in the case 
of Choah Choon Ntoh v. 8pottiswcode *35) that 
whilst the English Statutes relating to supersti¬ 
tious uses and to mortmain ought not to be im¬ 
ported into the law of the colony, tho rnlo against 
perpetuities was to be ooneidered a part of it 
This rule, which certainly has been recognised as 
existing in the law of England independently of 
any Statute, is founded upon considerations of 
public polioy. which seem to be as applicable to 
the condition of such a place as Penang as to 
England: via , to prevent the mischief of making 
property inalienable, unless for objects which are 
in some way useful or beneficial to tho com¬ 
munity. It would obviously be injurious to 
the interests of the island if land con¬ 
venient for the purposes of trade or for the en¬ 
largement of a town or port oould be dedicated 
to a purpose whioh would for ever provent such a 
beneficial use of it. The law of England has, how- 
over, made an exception, also on grounds of 
publio polioy, in favour of gifts for purposes use¬ 
ful and beneficial to tho publio, and wbioh, in a 
wide sense of the term, are oalled charitable uses; 
and this exception may properly be assumed to 
have passed with the rule into the law of the 
colony ’’ 

In Fatmabibi v. Advocate-General of 
Bombay (36) Mr. Justice West applied 
•hose principles to a trnst deed made by a 
Sunni Muhammadan lady in favour of 
herself and her descendants, and subjeot 
thereto "(or oharitable purposes, such as, 
pilgrimages, temples, marriages and wells." 

Aooepting the rule against perpetuities 
because it had its foundation in principles 


of general application, and aooepting its 
exception of 

“ charities liberally oonstrued as objects useful 
and bouefioial to the community," 

the learned Judge held tint to asoartain 
bnose objects, the Court must in general 
apply the standard of customary law and 
common opinion amongst the oommnnily to 
whioh the parties belonged (page 50); that 
the general principle of the publio law of 
British India was that of supporting the 
private customary law of eaoh of the prin¬ 
cipal olasses ; and that aoootding to 
Muhammadan Law there oould be no doubt 
that the proposed application of the fund 
was a highly commendable charity (page 
5l). In conclusion, the judgment pointed 
out that a dedication in t vakf is irrevocable, 
and that charitable grants being tenderly 
regarded, it would be inconsistent that a 
power of revocation should be reoogmsed 
in the grantor. 

The Hindu religious oases illustrate how 
broadly the exception in favour of ohari¬ 
ties is applied in India. The principal oases 
on this side of India are—(I) the Dakore 
Temple oase with its numerous ramifica¬ 
tions extending from [ Manohar Ganesh T$m 
btkar v. Lakhmiram Govtndram (37)] in 
1887 to AsharamGanpatram v. Dakore Tern- 
pie Committee (3R) in 1919 ; (2) Chmtaman 
Baja]% Dev v. Dhondo Ganesh Dev (39) and 
(3) the unreported Swaminarayan oas$ (40) 
on the appellate side of this High Court: 
an echo of whioh has recently oome before 
the Privy Council in an appeal from Oudb, 
Ramla Lachmi v. Basdev Prasad (41) 
whioh was decided on the 15th June 1920. 

These may be contrasted with Ihe Math 
oases from Madras, such as Sammantha 
Pandara v. Sellappaohetn (42), Guyana 
Sambandha Pandara Sannadhi v. Kanda- 
swami Tamliran (43) and % Viayapurn* 
Ttrthaswami v. V*dyanidhi Tirthasioami 
(44) whioh have oulmlnated In Arunache- 
lam Chet\y v. Venkatachalapatti Guru- 
swamigal (46), where the Privy Oounoll 
summarised the effeot of their Lordships' 

(37; (1888) 12 Bom. 247. 

l88) (19i0) 44 Bom. 161=56 I. 0. 966=22 Bom 
L. R. 932 

(39; Ub9l] 16 Bom. 312. 

(40) First Appeal No. 119 of 1906. 

(41) (1920) 28 O 0. 171=68 1. 0. 900=28 a W. 
N. 217 (PC.) 

(42) (i879) 2 Mad. 176. 

(48) (1887) 10 Mad. 876. 

(44) (1904) 27 Mad 485=14 M. L. J. 106. 

(45) (1919) 46 I A. 204=58 1. 0. 288*17 U L. 
J. 460 (P.G.) 


(R4) (1852) Perry’s 0. 0.585. 
(86) Wood's Oriental Oases. 
(86) (1881) 6 Bom. 43. 
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previous decisions in Ram Parkash v. 
Anand Das (46), Palaniappa Chetty v. 
Deivasikamony Pandara (47), Sethurama - 
atoamiar v. Meruswamiar (48). 

In the Dakore Temple ease (Manohar 
Ganesh Tambekar v. Lakhmiram Govind - 
ram (37), a trust lor a Hindu idol and 
temple was held to be a public oharibable 
trust. The oase is an especially useful one as 
regards the relevant principles of law. 
The defendant shevaks or ministers of idol 
there olaimed that they as a body were the 
owners for ali secular purposes of the idol 
whom in the spiritual sense they served ; 
and that the offerings and land presented 
by devotees were their property free from 
any secular obligation, as none had over 
in praotioe or in the intention of the donors 
been annexed to the gift by whioh religi¬ 
ous merit was sought and gained (page 
268). The judgment recognised that a so¬ 
ciety might exist, suoh as a guild in a trad¬ 
ing oity, whioh oould bold estates without 
the attendant obligation of a charitable 
trust, but in that oase it wtould not nor¬ 
mally be for the promotion of any purpose 
of recognised publio utility (page 259). 
But it was deoided that the religion of the 
Hindu population being jurally allowed, 
the duties and services connected with it 
must be deemed an object of publio ooooern, 
and at least as to their physical and secular 
elements, enforceable like other obligations 
(page 26l). After observing that the 
votary was little interested in what after¬ 
wards becomes of the offering (page 261), 
and that under Hindu Law a trust is not 
necessary (page 263), the judgment pro¬ 
ceeded at page 265 : 

“ Bat if there is a juridical person, the ideal 
embodiment of a pious or benevolent ides as the 
centre of the foundation, this artificial subjeot of 
rights ie as capable of taking offerings of cash and 
jewels as of ?.and. Those who take pbysioal pos¬ 
session of the one as of the other kind of property 
ineur thereby a responsibility for its due applica¬ 
tion to the purposes of the foundation.They 

are answerable as trustees even though they 
have not consciously accepted a trust, and a 
remedy may be sought against them for mal¬ 
administration by a suit open to any one inter¬ 
ested, as under the Roman system in a like case 
by means of a popularia actio,'' 

Then at p. 266 it was paid : 


(46) (1916) 43 Cal. 707=33 I, 0. 683=43 I. A. 
73 (P.0 ). 

(47) (1917) 40 Mad. 709=39 I. 0. 732=44 I. A. 
147 (P.O.) 

(48) (1918) 41 Mad* 296=43 I. 0. 606*46 1. A. 

i (P. a) 


“The law whioh protects the foundation 
against external violeooe guards it also internally 
against mal-admmistration, and regulates, con¬ 
formably *o the 03Qtral principle of the institu¬ 
tion, the use of its augmented funds It is only 
as subjeot to this control in the general interest 
of the community that the State through the law 

Courts reoogclzos a merely artificial person. 

This principle is recognised in the law of England 
as it was ic the Homan Law, whence indeed it 
was derived by the modern codes of Europe It is 
equally consistent with the Hindu Law.*' 

Accordingly the claim of the shevaks 
failed. This decision was subsequently 
uphold in the Privy Council, except that 
directions for a schema were postponed. 
[Seo Chotalal Lakhmiram v. Manohar 
Ganesh Tambakar (49)]. Subsequently a 
scheme was approved by the Privy Counoil 
[see Sevak Kirpa Shankar Daji v. Gopal 
Rao Manohar Tambekar (50)], whioh in 
its details is still the subject of litigation. 
[See Asharam Ganpatram v. Dakore 
Temple Committee (38)]. 

Thera was also a seoond suit [see Kali- 
das Jivram v. Gor Par jar am Hirji (51)], 
In whioh it was again held that the 
shevaks as recipients of the offerings were 
responsible for their due application to 
the purposes of the foundation and that 
they were liable as trustees to render an 
aooount of their management (p. 318). 
And at p. 322 i? was said: 

“Whatever is placed upon or given to the idol 
belongs to the idol, that is, to the temple. The 
pore (priests) have the right to keep only what is 
given to thsm as remuneration for their own per¬ 
sonal services wherever the gift is made." ip. 822). 

The case of Chintaman Bajaji Dev v. 
Dhondu Ganesh Dev (39), is interesting, 
beoause there the defendant olaimed to be 
god. He said: 

“I understand that I am Mangal Murti, the god 
of Chinohwad We are not pujaria It is not 
the oaae that Mangal Murti is owner and I am 
the manager All the villages ..I regard as my 
private maws." 

Nor was this altogether a fanciful con¬ 
tention, for the legend ran that the deity 
would be incarnate in the founder Monga 
and bis djascendants for seven generations 
(p. 6l8). I eannot find that the defen¬ 
dant was within that limit, but be that as 
it may, his contention was unsuccessful, 
and it was held that the shrines and their 
endowments were a publio religious and 


(49) (1900) 24 Bom. 60=26 I. A 199=2 Bom 

L. R. 616=7 Bar 569 (P. 0.) 

(60) (1918) 16 Bom. L. B. 13=1Y I. C. 441=24 

M. L. J 199 (P. G;. 

(61) (1891) 15 Bom. 300. 
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charitable trust (page 622) and thob under 
all the olroum^tanoaa the defendants ought 
to be removed from the management (page 

624). 

The Muth oases are also instructive, be¬ 
cause there (l) the institution with its 
preceptor or head and its di c oiples or stu¬ 
dents more resembled a monastery than a 
public temple ; (2) the Muth property 
was attaohed to the office and passed 
to the head for the time being ; 
and (3) in one case the superior 
claimed to be the owner of the bodies, 
souls, and wealth of his disolples In pur¬ 
suance of a religious ceremony iD that be¬ 
half. In the earlier oases there was consi¬ 
derable doubt as to tho legal position of 
the superior. It was said that the property 
was “ in a oertain sense trust property ” 
but the spperior was not accountable for 
its management nor for the expenditure of 
income, provided be applied ib for the 
obieots of the institution: Sammantha 
Pandara v. Sellappa Chetti (42). Iu Vidya- 

purna Ttrthatwami v. Vidyanidhi Ttrtha - 
stnami (44), it was held that the head was 
not a mere trustee but a corporation sole 
having a life estate in the permanent 
endowments and an absolute property in 
the income from offerings, subject only to 
the burden of maintaining the in?b ; tution. 

In Arunachellam Chetty v. Venkatachala - 
pathi Guruiwamigal (46) the true legal 
position was laid down by the Privy 
Council, im’« , first, that the naturo of the 
ownership is an ownership in trust for the 
institution itflelf, and, secondly, that while 
the ownership in the general senso is with 
the head of the institution, this may vary 
by the usage and oustom of any particular 
Muth (page 474 of 22 Bom. Xj, R.). Their 
Lordships, further said at page 476 of 43 
I. A : 

“It ifl, o! oonrae, the duty of » trustee to 
refrain from the personal enjoyment of fluoh 
aurplui end to add the same to the capital of the 
eatato to be administered; and this law also 
appliee to the property of a Muth ..and that 
whether the title - is in...the spiritual head...oi ii 
in tiusteea lifce the Chellitt " 

This decision followed that in Bam Par* 
Itaih v. Anand Da% (46) where it was held 
at page 76 of 10 Mad. that although large 
administrative powers were undoubtedly 
vested in the reigning mohant or head, the 
trust did exi c b aud must be respeobed, and 
at page 90 that the mohant was not only a 
spiritual preceptor, but also a trustee in 
respect of the asthal over whioh he pre¬ 
sided. 


Giyana Samhandha Pandara Ban - 
nadhi v. Kandaami Tambiran (43), resem¬ 
bles the present oase in its length and 
complexity, and also in the olaim by the 
head to ownership of the followers pro¬ 
perty. Curiously enough, it was never oited 
to me on the latter point, and I only dis¬ 
covered the relevant passage in re-reading 
the report after the trial had ended. The 
judgment Bets out at page 386 the nature 
of a Muih t and then at page 475 it deals 
with the " oeremony of dattam whereby 
eaob tambiran (disciple) makes a gift of his 
soul, body, and wealth to his guru (precep¬ 
tor).’* The judgment then prooeeds as 
follows:— 


“ There ifl a great deal of oral evideuta to the 
effeot that auoh a oeremony ifl gone through by 
the tambiran a of Dharmapuram during their 
ordination, and it ia corroborated by the allusions 
made to the spiritual slavery, whioh ia an 
inoident o! that ceremony, by several managing 
tambiran*, including Ganpati l for upwards of 
sixty years. Although this oeremony may per¬ 
haps be a pious motive tor a gift aud a reason for 
upholding it when it is completed and executed, 
still we oanuot reoognise It as a source of property 
or legal right in those oases in whioh the fambi- 
ran acquiring the property either refuses to 
■urrender it or devotes it to oharlty and thereby 
olothes it with a special trust, religious and 
charitable. It is provided by Act V of 1P4I, 8 1, 
that no person who may have acquired prc petty 
by his own industry or by the exeroiie of any art, 
calling or profession, or by inheritance, assign¬ 
ment, gift or bequest, shall bo dispossessed of 
such property or prevented from taking possession 
of it oq the ground that such person or that the 
person from whom the property may have been 
derived wae a slave. It ie clear, then, that the 
agreement of a tambiran to beoome the elave of 
hie guru oould have had no legal operation linot 
184a." 


This Madras case seems to me preolsely 
in point so far as the prluoiple goes, and It 
answers Mr. Binnings oonbenbbn u 
answer is needed—that his oilent s claims 
did not amount to slavery, beoanse the 
followers submitted to them voluntarily 
and do voluntary submission oould be 
slavery. 

The Stoaminarayan case (40) oomes 
midway between tbo Temple oases and the 
Muth oases. The printed judgment of the 
Distriot Judge, Mr. Knight, has been of 
muoh servioe to mo. It was affirmed on 
appeal with a variation, but the High Court 
judgment is praotioally confined to the 
variation, and is oonseqaently of little use 
in the present case. In that oase the 
object of the founder was neither the pro¬ 
vision of faollitles for publie worship, Bueh 
as, a temple, nor the establishment of a 
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centre of Iheologieal learning, saoh as, a 
Muth. 

“ The essential eharaoteristlo of his foundation 
lay in reoognition of the congregation who=fl en¬ 
couragement or maintenance in the path of right¬ 
eousness was the grand otjeotive of his reforma¬ 
tion." (8ee judgment page I6j. 

It was held tbab all the suit property was 
public religions property (p»ga 27), and that 
Ibe late Aobarya or head bad no power to 
bequeath It by his Will. On appeal, partof 
the suit property, ci*., that arising from 
namvtrot or salutation tax, was held to ba 
the personal property of tbe Aobarya. This 
namvero resembles the salaam In the pre¬ 
sent case, wbiob is admittedly a present to, 
and the private property of, tbe Mullaji 

Saheb. 

I may give two more Illustrations of 
wbat have been held in India to be public 
obarltable trusts. In Jugalkishora v. Lofc- 
shmandas Raghunathdas (52), a dharma~ 
skala atlaohed to a temple was held a pub- 
lio charitable trust, and that the defendant 
by bating charge and managing had made 
himself a constructive trustee, and was 
liable as such to the beneficiaries. In 8aU - 
bhai Abdul "Kadut v. Bat Safiabu (53), it 
was held that two bequests for gadi feast 
to celebrate the appointment of AH as 
suooes^or to tbe Holy Prophet were valid 
obaritable gift-?, but tbe validity of another 
bequest for fatveh dinners for tbe testator 
and bis wife was left open. It appears 
from tbe head-note that tbe testator was a 
Sbia Muhammadan. In Assobat v. Noor- 
bai (54) a tru^b deed inoluded a trust to 
provide a fea^b for tbe jamat in the sacred 
month of Wafar* which is tbe month In 
which Muhammad died. An aotion by tbe 
settler to set aside the deed failed, and it 
does not appear to have been contended 
that this particular gift was In Itself in¬ 
valid. 

Now let me apply some of these general 
legal prlnoiplea to tbe faots of this parti¬ 
cular case, and §ee ^b°t legal deductions 
ought to be drawn. I bate first tbe mosque, 
for it*? legal position 1° simpler than that of 
the gulla. This seemed to me from the 
outlet tbe weak point in tbe pleaded case 
of both the plaintiff and defendants, and 
Couneel on both sides showed a tendency 
to avoid it in the earlier stages of tbe trial. 

(59) 98 Bom *80=1 Bom T,. B. 11*. 

IBS) M917) SB Bom. Ill-* 12 1.0. 702=18 Bom. 
ti. B. 1095. 

(14) (1906) 8 Boas. I*. B. 148. 
mQMi 


Now in my judgment it is clear on the 
evidence (1) that tbe mo c que is God’s 
house and is held by tbe Mallaji as Dai 
and passes on his death to his suooe-sor on 
the gadi and nob to his heirs, (2) that tbe 
Mullaji oannob sell or alienate the mosque, 
(3) that he oannob close it exoepb for some 
temporary and neoessary purpose, suoh as, 
repairs or sanitation, (4) that it is a mosque 
for the u c e of tbe Dawoobl Borah communi¬ 
ty, although ethers may occasionally be 
permitted to usa it, and (5) that it cannot 
be used for any other purpose than a 
mosque. It is also olear that tbe old site 
has been used for a mosque for over 100 
years. As stated by Jessel, M. R., in Bunt¬ 
ing v. Surgent (55) with reference to the 
user of a Non* Conformist Chaoel: 11 It is 
pretty good evidence of a trust if 105 years* 
user can be proved.” I need not repeat 
tbe faots I have already mentioned as to 
the re-building and the additional 196 
square yards, and the oral wakf in 1912 
and the formal deed of wakf in 1914 
with its express declaration of a trust. On 
tbe other hand, it is olear that the sole 
management and general oontrol of the 
mo c quc is vested in tbe Mullaji in right of 
bis office as Dai. He may also have the 
right to prohibit his followers from attend¬ 
ing any particular mosque, but this I need 
not decide. 

Now on those faots and on the principles 
of Shiah Muhammadan Law administered 
in the Indian Courts whioh I have already 
dealt with, one would tbiob it olear that 
in law the mosque is devoted to charitable 
uses, and that the trustee or mutawalli is 
the Mallaji for the time being. At a late 
stage in the ease, it transpired that the 
original instructions to defendants' Counsel 
were to that effeot (See Ex. 157), Mr. 
Aoworlb gave those instructions on behalf 
of the Mullaji in 1917. They are olear and 
in my judgment oorreot. They run as 
follows :— 

"No one is going to start oat to oontend that 
the mosque qu<* mosque is not a religious trust 
...As regards the moeque it is admitted that it is 
a religious trust, but by virtue of bis offioe, the 
Mallaji Saheb is entitled to the sole managership 
thereof...H is not contended that the Mullaji 
Babeb can dispose of the mosque building or site. 
He oannot do so...Tbe deed (Ex. 107)...wouid 
appear to be without objection...The property... 
went to him (Mallajii impressed with the trust 
that it should be allowed to be used as part of 
the mosque from generation to generation " 

IG5> (1880; IS Ch. D 8S0=a28 W. R. 128=49 L 
J, Oh. 109^41 L. T. 648. 
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Tbe pleadings oarried this oub, and no 
application was made to amend them bill 
November 25, 1920, when bhe trial hod 
been in progress for nearly three months. 

Whab then made defendants adopt a 
different attitude at the trial, ana persist 
in the contention that, if the Mullaji was 
in faot a trustee and sa in theory account¬ 
able, the Muhammadan religion was at an 
end ? Why, too, did they oall many igno¬ 
rant witnenses to say that the Mullaji was 
absolute owner (Malik or Dhani) of the 
mo c que, when oross-examiDation was 
bound to show that whatever he was, he 
was not that? When I pay ignorant, 1 
mean ignorant of whab absolute ownership 
really means in law. You might almost 
as usefully a c k an English layman whether 
the local Squire was tanant-ln-tail male. 

The answer may bo (1) that the trustee¬ 
ship familiar to the western lawyer is mis¬ 
understood by tbe eastern layman, and (2) 
that any concession as regards the mo?que 
might logically weaken the position taken 
up with respeot to tbe qulla. Be that as it 
may, the final contention put forward was 
that the mosque was held upon a religious 
trust, hut it w*s a trust poouliar boDawoodi 
Borah, and to no other knowu law, inas¬ 
much as the trustee w*s not accountable. 
(See Ex. 158.) This theory of a non-aooonnt- 
able trustee was based on the proposition 
that an infallible being cannot be account¬ 
able. Peouliar though it may seem, this, 
as I have already said, is the rook upon 
which the parties have split and I must 
deal with it. It is admittedly a legal 
novelty. Its justification is said to be 
the novel faots. 

Now coming down to first principles, 
British Government brings to its subjeots, 
as a general rule, llharby of the person, 
liberty of oonsoienoe liberty of speech, 
liberty to own property, and last, but per¬ 
haps not least, equality of man in the sight 
of the law. But the liberty granted to odo 
suhjeot must not be used to tbe detriment 
of another suhjeot. Tbe principle lie utere 
two ut alienum non laden is applicable bo 
rights a* well as property. In other words, 
liberty must not degenerate into lioense. 
Hence the law has to impose restraints on 
those who misuse the privileges of a free 
oitizan. The slanderer, for instance, is re¬ 
strained by the law cf libel, the thief by the 
Indian Penal Code, But the faot. that snob 
restraints exist and apply lo all oitisens 
alike Is not a slur upon'the honest oitiacn. 


It is unthinkable that His Grace the 
Archbishop of Canterbury, for instance, 
would commit a orimlnal offenoe, but he 
is subject to the Criminal Law all the 
cam^, and this faot Involves no slur. So, 
too, in theory the Mallajl Saheb is amen¬ 
able 'o the Criminal and Civil Law of this 
country, though it is unthinkable that he 
would oormntt any offenoe. A striking 
iosbanoe of this is the attempt made by the 
Dar.oodi Borah Priest to put the 49th Dai 
into prison for failure to pay a judgment 
debt, and which I have already referred to. 
(See Ex. B. E-5). 

Similar principles apply, I think, to trus- 
ties. The foundation of the law of trusts 
is that the trustee is trusted. Hence the 
greater the trust, the more unthinkable 
dots it beoome that the trustee will vio¬ 
late it. And yeb the law has to impose 
restraints on the guilty or negligent trustee 
and bo give its assistance to any honest 
trustee who requites it. But the existence 
of those oivll restraints is no more a slur 
upon the honn^t trustee, than the existence 
of criminal restraints is upon the honest 
oibiien. Hence in my judgment the in¬ 
fallibility of any particular Individual does 
cot affect his theoretical legal position in 
the slighted In short the test of a trust 
is not whether the alleged trustee oaD 
over commit a breach of trust, wbioh is 
whaa the defendants' contention in effeot] 
amounts to. 

His Hollne c s the Pope of Rome claims 
to be infallible and immaoulate, and his 
followers are numbered by the million and 
are found ia all parts of tbe globe. And 
yet In Moore v. Tke Pope (56), His Holiness 
submitted to the jurisdiction of the Irish 
Courts and contended that a bequest to 
bimbo bo applied at his sole discretion in 
oarrying out the duties of his saored office 
w\s a valid obaritable bequest. If the 
defendants are oorreob the Holy Father 
ought to bavo stroDgly protested against 
any suggestion that ha could be a trustee 
of a obaritable fund. He was held to be • 
trutae but that the trust was Invalid. 

In I Blaokstone's Commentaries 112 
(wbioh is quoted in Halsbmy's Laws of 
England, Volume 11, page 717), I find the 
following passage :— 

“In respect of 4he*e land* the Kin« as supreme 
Bcolesi .stieal head wsa entitled to the Ecoleaiesti- 
oftl emoluments in trust that he should distribute 
the same for tbe pood of the Churoh." 


(M) (19X9) 1 If. B, tit 
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This, of oonrse, was before the days of 
Governors of Queen Anne's Bounty and 
Ecclesiastical Commissioners and Charily 
Commissioners, who now relieve the burden 
which would otherwise fall upon the C own. 
But it shows that even in olden days 
Crown thought it no slur to ba regarded 
as a trustee. As the present is not a case 
of Sovereign rights, I Deed not consider 
what remedies, if any would be open in 
suoh a case to a subjeot who alleged a mis¬ 
application of suoh emoluments. Nor has 
the Mullaji or his predecessors been 
ashamed in other days to be called trustees. 
In the book, Ex. A. L., to wbioh I attach 
great importance, the 48sh Dai describes 
the Dai and his duties as follows :— 

“ Ha ia the trustee oi the public funds which 
it is his duty to dispose of economically and at 
his discretion as direotad by the sacred rules, in 
relieving the distressed and needy so as to save 
them from sordid beggary, and paying the ex¬ 
penses incurred by them and his deputies and 
discharging their sacred duties and in keeping 
schools and institutions for religious and eeoular 
instructions.” 

In Ex. 16, which is a later edition by 
the present Mullaji, the corresponding 
passage runs : 

“ He is the trustee of the public lunde of 
the community whioh it is his duty to dis¬ 
pose of oooaomioally as directed by the eaored 
Laws of Islam." 

The defendants have relied on Her late 
Majesty Queen Victoria's Proclamation of 
November 1, 1858. Let me quote a portion 
of it. [Here, in the judgment}, the portion of 
the Proclamation which dealt with reli¬ 
gious toleration is set out and it proceeded.] 
It in the words of the Proclamation, ail 
alike are to enjoy the equal and impartial 
protection ot the law, charitable uusts 
must be protected just as other trusts are. 
This is no breach ot the rest of the Procla¬ 
mation. Accordingly ,*S. 14 of the Religi¬ 
ous Endowments Act, 1863, gives some 
protection as regards certain mosques .and 
other places oi worship, b. 92 of the G. P. 
0. is still wider in its application. And 
recently in response to a public demand 
for still gi eater protection for Indian 
religious and otner chanties, the Charitable 
and Religious Trust Aot, 1920, has been 
passed. Nowhere do 1 find any express 
exemption of Dawoodi Borah mosques or 
other chanties. 

( But speaking very generally, the protec¬ 
tion of the law in religious matters is con¬ 
fined to the protection ol religious properly 
or a religious office. The Court will 


nob decide mere questions of religious 
rites or ceremonies (see 0. P. C , S. 9), nor 
will it, I think, proDOQDoe on any religious 
doctrine [sea Attorney-General v. Pearson 
(14)] unless it is necessary so do so iu order 
to determine rights to property, as in Free 
Church of Scotland {General-Assembly of) 
v. Ooertoion l Lord) (57). As pat by Mr 
Janice Melvili in Vasudev v. Famnaj* 
(58). 

“it is the policy of the State to protect all 
religions, bub to iQbortera with none.” 

Accordingly, at a very early stage, I 
pointed out that the Court would not in¬ 
terfere with the worship at the mosque, 
and that apart from the denial of the trust, 
no oase was ^ade out by the Advocate- 
General for interfering with the general 
management, tio the only point left was 
aa to the theoretical trusteeship ot the 
Mullaji. The defendants, however, per¬ 
sisted in contesting this, and in my judg¬ 
ment they were wrong. Their religion, 
however, stands where it did. A theoreti¬ 
cal accountability atfaois the doctrine of 
intaluoiMy no more tnan the theoretical 
criminal liability does—that is, not at all. 
Neither ooald materialise, exoept under 
unthinkable oiroumstanoes, eg. t if the 
Dai sold the mosque and appropriated the 
proceeds for his private ends. 

The claim to non-Aooountability is all 
the more surprising, because in effeofe it 
involves the infallibility of some 266 Amils 
and numerous other managers and officers 
under the Mullaji. No man can manage 
personally 648 mosques, to say nothing 
of 69 gullas. The Mailaji must, therefore, 
aot by agents, But no one suggests that 
they are infallible. It then any suoh 
agent is corrupt or negligent, why should 
the community be without a remedy 
against nun ? It may be that the Dal might 
thus be obliged to repair the misdeeds of 
his agents. But this would be no slur on 
him, any more than the misdeeds of the 
King’s ministers would affeot the constitu¬ 
tional doctrine that the King oan do no 
wrong. 

The other main ground upon which 
trusteeship was sought to be avoided, viz,% 
the theory of universal ownership, I have 
already dealt with in paras. 91-116, and 
elsewhere. 1 repeat that I am not satis¬ 
fied that this theory is well-founded even 

16D (1904) A. 0. 616=20 T. Ii7 R. 780na91 B. 
T. 896. 
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as a matter of religious belief. Bui 
whether that be so or nob, I am of opinion 
bbab Ibis theory ooufliobs with the law of. 
The land when applied bo Ibe followers or 
their possessions. The applioadon of it in 
Ibelr case would sub c baolially amount to 
slavery, as was held in Qvyan'i S imbandha 
Pandara Sannadkt v. Kan lasami Iambi * 
ran V43) already oiled in para. 194 ; nor I 
think oan Ibis theory prevent a Bombay 
Dawoodl Borah from doiDg what evot y 
other Mahammadan British subject may 
do, tits., to oreate a binding and irrevoca¬ 
ble xoahf or tiust in favoor of charity. Wny 
should the Court deny to the Dawoodi 
Borahs of Bombay the rights whioh the 
Mullajt is foroed to give them by the Laws 
of Meooa ? The answer that the Moooa 
Government is Sunni but the Dawoodis 
are Shiahs, seems to me insufficient. A 
Dawoodi is entitled to liberty just as much 
as any other Shiah or Sunni is in this 
oountry. To hold that this important 
branch of the Shiah seot oan never be 
benefited as a whole by what in other 
communities would be a valid ohatii*blo 
trust for the community would, la my 
opinion, be contrary to publio poiioy. The 
Mullaji Sabeb has noo and never has bad 
any Sovereign rights in India and, even 
if he bad, his olaims far eioeed those 
whioh were unsuoosssfully made for the 
Boyal Prerogative in De Keyters Royal 
Hotel , Limited v. Begem (69). The theory 
of the Muliaji Sabeb’s universal owner¬ 
ship, therefore, seems to me to bo un¬ 
founded in fact and bad in law. 

The oonolusion, therefore, whioh I have 
arrived at on this part of the case is that 
in law the Mullaji is a trustee of the suit 
mosque and theoretically accountable as 
such, but that no oaso has been made out 
for interfering with his management of the 
mosque, or for direolicg any aooount 
against him. This oonolusion applies not 
only to tho prayor-hall, but also to tho rest 
of the mosque building, including its site 
but exoludiDg the tomb. In view of de¬ 
fendants’ Counsel's admission in his final 
address, I need not dwell further on that 
point. 

Next I will deal with the tomb and 
gulla. These diffor somewhat in tbeir 
legal aepeot. The tomb is real property 
and is in the nature of a perpetuity. The 
surplus of the past gulla offerings have also 

(59) (1919; 2 Ch. 197=85 T. L. B. 418=88 L. 
I Oh. 415=130 L. T. 896, 


bean invested in land and it is at any rate 
arguable that they now form a permanent 
landed endowment, and henoe a perpetuity. 
The future gulla offerings, however, do not 
neoe^sanly involve a perpetuity, for I take 
it they could all be applied as inoome. 
There is olearly some oonneotion between 
tomb and gulla , but it is not altogether 
simple bo define in law. The Advocate- 
General suggested that the gulla offerings 
were the inoome of the tomb. This is to 
some degree supported by Zooleka Bibi v. 
Syed Zynul <46eitn(60) where the Court 
held that nazranas (offerings), to the Dur- 
ga should be treated as inoome of the 
Durga and were liable to partition (see 
pages 1069 and 1071), but that nazranae 
to the defendants personally oould be re¬ 
tained by them. I am not, however, alto¬ 
gether satisfied that this Is the oorreot legal 
relation of the tomb and the gulla. On 
the other hand there would seem to be 
something in the nature of a good will at¬ 
taching to the tomb, vis., expectation that 
worshippers will repeat their visits and 
repeat their gifts. There may, therefore, 
be a remedy against those who might try 
to injure that good will. But for present 
purposes I do not think it neoessary to 
pursue this. Whether it be icakf or 
sadakah, endowments or donation, the 
tomb or the offering may yet be ohari- 
table. 

The first point then that arises ou the 
authorities is, whether Obandabhoy should 
be regarded as a saint. Now on the faots, 
wbiob I have already detailed, 1 think that 
Chandabhoy would in ordinary English 
parlanoe be called a saint, bhort of 
oanonl-ation, whioh is unknown in this 
oommuDily, Chandabhoy would appear to 
have all the ordinary attributes of a saint, 
and perhaps more. Piety, shrine, wor¬ 
shippers, offerings, intercession, miraoles, 
anniversaries, feasts and illuminations. The 
shrine itself Is an honoured position olose 
to the prayer-hall. The mosque was fre¬ 
quently oalled Chandabhoy’s mosque. I 
need not quote the definitions of “saint'' 
in Webster's or Murray’s or Johnson’s 
Dictionaries; but the latter quotes Addison 
as saying 

"miracles ate required for all who aspire to thii 
dignity, because they say a hypoonte may 
imitate a saint in all other particulars." 

The word " ufah" has, I thlok, substan¬ 
tially the same meaning as "saint.” Bolb 


(60) (1004) 6 Bod. la ** 1068. 
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words are flexible to some extent, and 
depend on the context. As regards this 
community, I accept Sbaik Faizulabhai’s 
opinion that the expression "wait" is not 
confined to saints of the hignest degree, 
such as Ali, the Holy Prophet’s son-in-law, 
but inoludes saints of lower degree, suah 
as Chandabhoy. The meaning put for¬ 
ward by the defendants varied as aha oasa 
went on. The endeavour to oonfine it to 
Imams and Dais failed, and in cross-exa¬ 
mination the Mullaji bad to admit that 
many others besides Imams and Dais were 
saints. 

Wbat assistance then do the authorities 
give on this point ? The defendants rely 
on Zooleka Bibi v. Syed Zynul Abidin (60) 
and Kaleloola Sahib v. Nusaeerudeen Sahtb 
(61) as showing that only the tombs of 
saints are charitable, and that, according 
to the standards there mentioned, Chanda¬ 
bhoy oannot be regarded as a saint. But 
in both those oases the facts were Quite 
different for the deceased persons were 
ordinary individuals. In the former oase, 
Badruddin was an ordinary member of the 
family of the founder or Pir Syed Ahmed 
Bafai. He had no religions sanotity or any 
distinction whatever. He was just an 
ordinary Muhammadan husband whose 
memory his wife wanted to honour in per¬ 
petuity. The Judge held that he was not a 
saint, and that consequently the gift for 
the upkeep of his tomb was void for per¬ 
petuity. The same conclusion was arrived 
at as regards a second tomb, vim., that of 
Bismillah. So, too, in Kaleloola Saheb v. 
Nusseerudeen Sahib (6l) the settlor and her 
deoeased husband were both ordinary indi¬ 
viduals. As stated at page 213, the tomb 
was a private tomb. Further, as regards 
the ceremonies, it is dear that the learned 
Judges were influenced by the then deci¬ 
sions in Madras and England that gifts of 
property for masses for the dead were 
invalid on the grounds of public policy. 
The English decisions to that effeot have 
now been overruled by the House of Lords 
in Bourne v. Keane (62) and presumably a 
similar course will be taken elsewhere. The 
"general rule of public policy” referred to 
in Kaleloola Sahib v. Nusieerudeen Sahib 
(61) no longer exists. 

The defendants ‘farther relied ah an 
unreportGd oase in this High Court, viz ., 

(61) (1895) 18 Mad 501=6 M L. J 40 ~ 

(65) (1919) A. 0. 815*36 T. L. B. 660=89 L. J 
Oh. 17—121 b. T. 426=68 B. J. 606. 
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Suit No. 1267 of 1914 and Appeal No. 28 
of 1916. There, too, the facts were quite 
different. The deoea c ed was an ordinary 
individual, and his tomb was iu a private 
building. It was pleaded in that case that 
monetary offerings were made at the tomb, 
but the appellate Court pointed out that 
only offerings of flowers were proved to 
have been made. The decision was that 
the tomb was not shown to be that of a 
saint or Pir . 

In Muthukana Ana Bamanadhan 
Chettiar v. Vada Levvai Marakayar (63) 
it is suggested that no line of distin Dbion 
can be drawn on grounds of religion be¬ 
tween the tombs of saints and those of 
ordinary individuals. The point was, 
however, left open, and although it has 
some support in Wilson's Anglo-Muham- 
madan Law, 4th Edition at pages 369-370, 
and is to some extent borne out by the 
evidence in the present case, I think that 
in this Court I am bound to follow the 
existing authorities to the oontrary effeot. 
But in those oases it was unnecessary to 
oonsidar closely the definition of a saint, 
for the persons in question were clearly 
ordinary individuals. In Zooleka Bibi 
v. Syed Zynul Abedin (60). Mr Justioe 
Tyabji did not, I think, intend to oon- 
fine saints to great religious beaohers. 
At page 1064 of 6 Bom. L. R, he says : 

It ia not fhown that he (the deoeased) was a 
particularly learned member of the society, or 
that he was looked upon with \ reverenoe by the 
Muasalmen community or that he was con¬ 
sidered a Pir , M 


An eoho of this is found in para 1 of the 
Mullaji’s written statement where he 
pleads that Chandabhoy was not a saint or 
a learned man or otherwise a public obar- 
aoter. The oonolusion of the learned Judge 
»t page 1066 was that Badruddin 

“waa not a religious person to whom any such 
eanetity was attached that his tomb oould itself 
be considered a religions objeot." 


As regards the other Durya , it was held 
at page 1067 that the deoeased Bismillah 
was not even a member of the Bafai 
family, and that he was not possessed of 
any religious oharaoter. These passages 
seem to me once more to draw the dis¬ 
tinction between matters of public and of 
merely private interest. This time it is 
the private individual as oompared with 
the publio oharaoter. In my judgment 
Chandabhoy satisfied the tests aiopted in 

(63) (1911) 84 MadT 12=20"m. L J 564=6 
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the above passages. I think that be is look¬ 
ed on wifch rovcroooo by bho Dnwoodi Borah 
oommuniay ; bo i ' a man of publio 

character ; and nha 4 bo a religious person 
to whom iOoh sanotity is attached that his 
tomb oan itself be oonsidorod a religious 
objeot. 

I have considered the objeobion that be 
was nob considered a saint in his lifetime 
or at his death. Tbio allegation mainly 
rents on his description "Seth,” and I am 
nob satisfied that it is sound. In the light 
of subsequent events, it may be that I 
ought to presume a legal origi?. for present- 
day faobs. It is clear for insbanoe that 
the oommumby has a right of aooess to bha 
tomb. In efleot witness No. 54 thought 
that the tomb belonged to, or was for the 
benefit of tbe whole community, ju~b as 
was the case as regards the bomb of Firoza 
of Ahmedabad. I agreo with bho witneps, 
but it is difficult to find a valid legal origin 
for this, if Chandabboy was only a private 
Individual. 

Nor Is it altogether found to limit saint¬ 
hood to popular belief at death: Sometimes 
it is only after death that the world dis¬ 
covers Its saints. The canonisation of Joan 
of Arc has taken 500 years to effoot. And 
even if Chandabboy was only a trader in 
calling does this mere faot debar sainthood 
in a community whioh Is essentially a 
community of traders ? If one turns to 
Ex. 52, it will be found*tbat only 8 out of 
the 69 tombs and gullas there mentioned 
are in honour of Imams or Dais. Some of 
tbe deceased are admittedly not even 
learned men, though they aio t oalis, e. g. 
Tombs Nos. 7 17, and 20. No. 20 for 
iustunoo were oulblvators. Their distinc¬ 
tion appears bo be that they were the first 
man and wife to bo converted. In the 
result, after a full consideration ot tbe 
evidence and arguments on this point, I 
am of opinion that in this community 
Chandabboy is regarded as a saint. 

On that finding it follows that the tomb 
itself may bo obaritable, and bbab gifts for 
its perpetual up-keep may bo valid obari¬ 
table gifts. Nor oan the analogies of 
English Law be invoked to invalidate tbe 
giit, as was done in Raleboola Sahib v. 
Nusswrudccn Sahib (61). Under English 
Law, tbe gift would I think be valid, 
beoauso the tomb would be held to be part 
of the fabric or ornament of tbe Cburob:lsoe 
In re Vaughan, Faup/ian v. Thomas (7)]. Is 
then the tomb held on a obaritable trust ? 

In my judgment it is—I think it stands on 


much tbe same footing as tbe rest of th3 
mosque building, and is held by the 
Mailed’ a” trustee or mutawalh according¬ 
ly. To borrow the language of Loid 
Maonaghbao in Courl of Wards V. Ilahi 
Bakhsh (64), I bhmk that by u er, if not 
by dedication, bbe tomb is wakf. But 
hero again I do rot propose to interfere 
wtbh the management of the Mullaji Sabeb. 

It is preferable that it should be lefts to 
him to do what is seemly and right. 

I will next consider whether the offer¬ 
ings ab Chandabboy's tomb are charitable. 
These admittedly ooma fco the Mullaji In 
right of hie office : bhoy pass to his suooes- 
sor as Dai and not to his heirs : they are 
not bis private property like the Salam ; 
but according to him aro dawat property. 

In the pa^t bhoy have been spent regularly 
on the upkeep of the mosque and tomb, 
tbe ooros feasts, majlis and illuminations. 
The surplus has been invested in land, 
and tbe resulting rents oarrled to the gulla 
account. But I need not repeat the 
facts already mentioned. The essential 
features of the offerings are (I) their reli¬ 
gious connection and merit, and (2) their 
practical benefit to the community. They 
are given in connection with prayers to, 
through, or tor Chandabboy, and in the 
knowledge that the High Priest as such 
will receive them and in the ordinary 
course distribute them for the benefit of 
the community. As I have already stated, 

I accept the view that they are gifts bo 
God and are God's property. 

But then comes the important ques¬ 
tion whether it is obligatory on the High 
Priest to follow that course, or whether in 
theory, ho is entitled to spend them for 
any purpose he likes, whether dawat pur- 
pores or neb It was diffioulb at times to 
foroo the defondants to consider the tatter 
alternative. I was told that the suggestion 
was unthinkable, that the Mullaji would 
never do such a thing, and that it was a 
reflection on him to oonsider it. In fact 
there was no reflection on the Mullaji. 
Tho question was solely a legal test to 
determine his legal position. It was sub¬ 
stantially tbe same test whioh the Court 
of Appeal adopted in In re Davidson (19), 
w bother the Archbishop could put 
the money into his own pocket. I respect¬ 
fully adopt whab Lord Cozens Hardy said 
there : 

164) (1918) 40 Cal 297=17 i. 0. 744=40 L 1* 
18 (P.G.). 
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“ Of coarse I do not «agg«afc foe a moment that 
the Archbishop would do that. Bat one cannot 
have regard to tbo oiroumatanoes o! the partioalar 
individual." 

In faot the answer to the question would 
determine whether in law there was a trust 
or nothing. Let me onoe more go baok to 
first principles. One essential of a trust 
Is that it should be imperative. If a man 
oan carry out or not carry out the alleged 
trust just as he likes, then there is no 
trust. In other words, if he is entitled to 
put the money into his own pooket, he is 
not a trustee known to the law. See 
Morioe v. Bishop of Durham (3). 

That brings me to the important point 
as to the intentions of the donors, on whioh 
great stress was laid by the defendants. I 
have already dealt with some of the evi¬ 
dence on this point. It is not disputed that 
if donors want to make a personal gift to 
the Mullaji, they oan do so. The gifts 
known as salam are an instance of this. 
But the gulla offerings seem to nae to stand 
on a totally different footing. After giving 
my best consideration to the evidence and 
arguments, I am of opinion that it is im¬ 
perative on the Mullaii Saheb to distribute 
these gulla offerings for the benefit of the 
community, and that he is a trustee in 
respeot thereof. 

The next question is whether the objeots 
of this trust ere all charitable. If, for 
instance, the trust is for private and not 
for public purposes, the Advocate-General 
cannot intervene. In my opinion the pur¬ 
poses here are pnblio purposes, viz., for 
the benefit of the Dawoodl Borah communi¬ 
ty. This large community is quite unlike 
the Dominican convent in Cooks v. Man¬ 
ners (12) on which the defendants relied. 
Nor oan I accept their argument that per¬ 
petuity is essential for a oharltable gift. A 
donation may be charitable just as well as 
an endowment. Bub, if the donation oan 
wholly be applied as income, it is often 
unnecessary to oonsider whether it is obari- 
table and thus within the exception to the 
rule against perpetuities. Accordingly in 
Cooks v. Manners (12) the Judge first held 
that the aonvent was not charitable because 
it only existed for the edification of its 
inmates, and then considered whether the 
gift was void for perpetuity. It was held that 
there was no perpetuity becau c e although 
the Mother Superior was bound to bring 
the gift into the oommon fund of the con- 
vent, there was nothing to prevent the 
members from spending it as they pleased, 
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viz , as income. Consequently the gift was 
valid and did not infringe the Mortmain 
Acts. In the present case I agree that the 
offerings when made do not neoe^sarily 
involve a perpetuity, for presumably they 
oaa be applied as income. Bob it does not 
follow that they are not oharitable. 

Taking bha specified objects which have 
been proved in this case, it is clear abat 
the upkeep of the tomb and mosque are 
both charitable objects. So I think are 
the jamat feasts on 21st Ramzan. These 
are not disputed, nor are the occasional 
feasts on the Mullaji’s birthday. As regards 
the other usual appHoations of the suit 
gulla offerings, viz., for the majlis cere¬ 
mony and ooros least and illuminations in 
honour of Chandabhoy, I have already 
stated that those are some of the usual 
modes in whioh a gulla fund is applied. On 
December 9feb Mr. Binning said that he 
would not argue that applications of that 
nature were not a proper use of a gulla fund. 
Mr.Inverarity in his final address contended 
that unless alms were given to the poor, 
these majhs and ooros ceremonies and feasts 
were invalid. In view of Mr. Binning’s 
previous admission, I think that this con¬ 
tention was not then open to the defendant. 
But even if it was I think it ought not to 
succeed. 

I regard these ceremonies and feasts a e 
religious celebrations by the whole oom 
munity in honour of a saint of theirs. 
They tend I think to the advancement of 
religion in their community. In my 
opinion they are quite distlnot from fatyeh 
ceremonies in honour of a private indivi¬ 
dual. Bub even these have been held to 
be valid oharities when accompanied by 
the giving of alms [see Muthukana Ana 
Ramanadham Chettiar v. Vada Levvai 
Marakayar (63) and Ramanadan Chettiar 
v. Vav i Levvai Marakayar (65) the latter 
Is a decision of the Privy Council]. In the 
Allahabad Courts some doubts have arisen 
in two Sunni oases, but the eventual 
deoision was that the fatyeh oeremonies 
were valid oharities [see Mazhar Husain 
Khan v. Abdul Hadi Khan (66)]. In 
the present case, it does not appear 
that any alms are given to the poor 
but on the other hand the celebrations are 
open to the rich and poor alike. It is true 

(1917) 40 Mad. 118=89 I. O. 286=44 I A 
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that the Mullaji sends out the invitations 
for the feasts, but these are effeobed by a 
orier, and are of a general nature. In my 
opinion, fehea, these oelebrations abend on 
much the same legal footing as the gadi 
fea c bs in honour of AH, which were hetd 
charitable in Salebhai Abdul Qadir v. Bai 
Safiabu (53) although of course there a 
big difference in the relative religious posi¬ 
tions of Ali and Obandabboy. There is 
also an unraporlad decision in Chambers 
of Mr Justioa Maoleod in Suit No. 334 of 
1909, whioh is substantially to the same 
effeot as regards feasts in honour of Ali. 

It is a far cry from a Bombay Jamat 
feast to a Yorkshire clerical dinner, but 
some observations of Mr. Justioe Eve in 
In re Charletworth (67) seem to me to be 
apposite, and I will quote them. The gift 
in that case was to the Chairman, etc., of 
the Cleveland Clerioal Soolety upon trust 
to appropriate the dividends in payment of 
the expenses of the annual dinners whioh 
the Society held. Mr. Justioe Eve said 
that the gift must increase the attendance 
at the meeting, and proceeded : 

“Hating regard to the faot that the meeting* 
are held for the advanoemont of religious doc¬ 
trines, 1 should 'be splitting straws if 1 held the 
gift to be bad beoause a dinner p«r st is not a 
religious oeremooy, and because some of the 
persons who partake of the dinner might without 

Inconvenience pay foi...themselves.“ 

If then, as I held to be the case, the 
usual applications of the suit gulla funds 
in the past have all been oharifcable, what 
is tbo legal position as regards the surplus ? 
In the first plaoe, has the Mullaji a discre¬ 
tion to apply the whole fund for any of 
what I will call the surplus objeots a9 well 
as the usual objeots? Could ho, for instaDoe, 
apply the whole Inooma of any one year 
exclusively on the surplus objeots ? I think 
not. I have felt some doubt on this point 
beoause of the admittedly wide powers ol 
the Mullaji. On the othei hand, the con¬ 
sistent past user of the suit gulla funds, 
fortified as it is by similar consisted user 
of other gulla funds, and the absenoe of in¬ 
stances in lodia of cessation or substantial 
alteration of usual gulla objeots, goes far, I 
think, to shosv that these usual objeots muot 
be satisfied first. In my judgment, bnera- 
fore, it id only the surplus of the gulla 
funds whioh oan be spent on surplus 
objeots. 


(07) (1910) 101 L. T. 908»26 T. L. R. 114 
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The defendants contended that the sur¬ 
plus objeots were those of the dawat gene¬ 
rally. Assuming for the sake of argument 
that that contention is oorreot, are the 
general objects of the dawat charitable ? 

I will again oite the book Ex. A. L., for It 
is the then l^ai’s own description of his 
obligations before the present controversy 
arose. It runs : 

“ He (the DaP ig the trustee of the publie 
fundi w’.loh it la hie duty to dispose of economi¬ 
cally, and at hia diaoration aa directed by the 
sacred rules, in relieving the distressed and the 
needy and paying the expenses inouirod by them 
and his deputies and discharging theii sacred 
duties and in keeping schools and institutions tor 
religious and aeoular instructions." 

These purposes arc, I think, all charita¬ 
ble. In the Mulllaji’s Memorandum, dated 
September 19, 1920, Ex. YYY, it lsreolted, 

“ That the moneys collected in Ohandhabhoy’e 
gulla have at all times been applied under the 
oontrol of the Dai-ul-Mutlak for the time 
being of the Dawoodi Borah community in and 
for purposes of the community." 

The objects mentioned in that Memo¬ 
randum for the intended application of 
the *9urplus gulla moneys are, I think, 
oharibable objeots. If neoessary I think 
that this view may be justified on similar 
principle* to those on whioh In re Allen (21) 
was decided as already mentioned. 

The examinabion-in-ohief of the Mullaji 
as to the objeots of the dawat will be 
found at pp. 180—182 of the'Notes and 

his oross-examination at pp. 276—280. In 

ohlef the Mullaji mentioned allowances to 
the learned ; allowances to amtls ; allow¬ 
ances to Dawoodls in trouble ; assistance 
to Dawoodi Borahs to start business; 
assistance on marriage; the maintenance of 
schools; the repairs of mosque9 and other 
dawat property ; and assistance to pilgrims. 
It is true that he added that the funds 
oould be spent on any purpose the Dai 
thought fit; but apart from a contribution 
to the War Loan without interests and 
illuminations on soma oooasions of puhlio 
rejoioing whioh he mentioned in oross- 
examination, there was no plain instanoe 
of this. [His lordship disoussed the evid¬ 
ence as to Dawat objeots and then pro¬ 
ceeded], Dowat aooounts are disoussed. 
Mr. Inverarity argued that the purposes of 
the dawat were sc wide that they might 
fairly include non-oharllable objeots. He 
suggested that subscriptions to a political 
party might be suoh a purpose. But this 
suggestion seems to me ineoDiistent with 
the book Ex. A. L. At page 9 it ie said that 
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the Dais kepi aloof from political matters. 
Page 3 9b*tes: 

“.As the Daia in India had no hand in the 
ruling of the country on aoooant of their exclu¬ 
sively religious calling, they had taken no share 
in the political events." 


And against any mere suggestion of posai- 
ble objeots, we have the hard faol of actual 
objeots over a long series of years. We are 
dealing with offerings whioh are Goa's pro¬ 
perly, and whioh are distributable by a 
religious head for Ihe benefit of a parti¬ 
cular community. Tho gifls, therefore, 
are nob merely for “ Saraham ” or 
Dharam in which latter ease they 
would presumably be void. Sea Runchor - 
das Vandravandas v. Pavvatibai (68). 
Being gifls at a shrine, they are already 
oonseorated bo God, and presumably must 
be used for religious or pious purposes. A 
more gift by Will has not, I think, in ils 
inception Ihe same religious significance. 
But Ihe purposes here are not merely 
religious or pious purposes in general. 
They musl also be for tfce benefit of the 
Dawoodi Borah community. The case is 
distinguishable, therefore, from Dunns v. 
Byrne (11) and In re Davidson (19) which 
I have already referred bo, anJ also from 
In re Oosia (69) where the gift was to such 
persons and for such public* purposes as 
Ihe Governor-in-Chief of South Australia 

should direct. As I have already pointed 
oul, the principles referred lo In In re 
Allen (21) may be applied by analogy, and 
in some respects the present oase may be 
oompard lo In re Garrard (20). 

For similar reasons, I think that Moore 
v. The Pope (56) is also distinguishable. A 
gUl for carrying out the duties of the 
sacred office of Ihe Pope is not, I think, 
the same as a gift (or religious ox pious 
purposes for the benefit of a community. 
In that case as slated by the learned 
Judge at page 321: 


4 * The bequest is not an endowment fo* the 
Pope, the benefit of whioh was ultimately to 
enuie for • congregation, but it is for the purpose • 
of the carrying out of the office of the Pope.' 1 


Nor is Ihe position of Ihe Pope in inter¬ 
national law at all oomparable lo that of 
Mullaji. One main ground on whioh the 
bequest was held lo be void was beoause 
it was open lo Ihe Pope to benefit! the 
King's enemies or injure the King's Allies, 


(•8) (1899) 28 Bom. 726=26 I. A. 71=1 Bom. 
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and that that could not be a charitable 
purpose in British Law. I may observe 
that the judgment in that oase occupies 
some 41 printed p&ges and is substantially 
confined to law, the facts not being in 
dispute. The case shows also consider¬ 
able difference of opinion among the Irish 
Judges as to the effect of gifts to an 
ecclesiastic. It affords, therefore, some 
justification for my inability bo share Ihe 
confidence of Counsel in bhe simplioily of 
Ihe law in the present oase, and for my re¬ 
ferring them bo Moore v. The Pope (56) and 
many other authorities to ascertain the 
principles which have guided Judges in 
other oases. 


^ j±ga a.nan s case (lj Bhe 

decision depended on whether the Khojas 
were Sunnis as the plaintiffs contended or 
Shiahs as bhe defendants contended. The 
decision was that bhe Khojas were Shiahs, 
and consequently bhe suib failed. (See 
p. 360). As I read Ihe judgment, that was 
sufficient lo dispose of Bhe whole ease. The 
learned Judge did, however, proceed lo deal 
with bhe curious injunetion prayed for at 
page 324 whioh inter alia was bo restrain 
the Aga Khau from interfering with Ihe 
affairs of Ihe community and from excom¬ 
municating any Khoja and from receiving 
any offerings. (See pp. 361—3). Naturally 
enough this injunction was refused. He 
also held at pp. 360—1 that there was no 
other ground for the interference of the 
Court. The gifts there appear bo have been 
gifts to the Aga Khan personally, like the 
salaam in tbe present case whioh admitted¬ 
ly belongs to the Mullaji; or else were reli¬ 
gious taxes (zahat). The only suit pro¬ 
perty in that oase arose from these sources 
and it was held that it belonged to the 
Aga Khan. (Ssa pp. 845—47). The Court 
there had not to deal with offerings at a 
shrine, nor apparently with any trust deeds 
(See page 361), nor even with mosques 
(page 347). Nor had it to deal as in the 
present case with “ public funds of the 
community” of whioh the Dai had des¬ 
cribed himself as trustee in the book Ex. 
A. L. and in the written statement Ex. b! 
E. 2. I should, however, infer from what 
is said at page 348 that the Court thought 
Iha* a suit by too Aga Khan to enforce 
payment of religious taxes would fail. 

The conclusion then, whioh I have 
arrived at, is that all the suit gulla moneys 
whether surplus or otherwise, are held 
upon ohavliable trusts. I am also of opinion 
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that in law the Mullaji Is the trustee 
thereof, and that as snob trustee be bas 
wide power of management, and also a 
wide disorekionary power as to tbe parti- 
onlar purposes (or the benefit of the com¬ 
munity on wbloh the surplus moneys 
should be expended. 

For present purposes, I think I need nob 
decide whether these guild offerings may 
more properly be described as wakf or as 
tadakah. Either form of gift may be the 
subject of a trust. See Muthukana Ana 
Bamanadham Ohettiar v. Vada Livvai 
Marakayar (63). Properties Nos. 1 to 4 
would now seem to form a permanent 
endowment of tbe guild charity; and a 
similar observation probably applies to 
property No. 6. Nor I think need I deolde 
whether moveable property oould (oim the 
subjeot of a wak/ prior to the Wakf Vali¬ 
dating Act, 1913. In Banubi v. Narsitig • 
rao (70) Sir Lawrence Jenkins and Mr. 
Justice Beaman held that it oould, but did 
not think it neoessary for the purposes of 
that oase bo give a considered opinion upon 
the point. In Bai Fatmabai v. Gulam 
Htiifln(7l), Mr. Justice Rusnell held that 
shares in a limited oompany oould not be 
given in wakf. The objection to move- 
able property is based on tbe alleged illega¬ 
lity of taking interest. Bub in the present 
oase there is a large body of evidence to 
show that in this community of traders 
interest is paid and received as a matter 
of course. It is charged in tbe accounts 
between defendants Nos. 1 and 2 and tbe 
Mullaji himself: and tbero are many other 
striking instances. There is, therefore, 
muoh to support the view taken in Banubi 
v. Narsingrao (70). 

I think, however, I should state shortly 
my conclusion on tbe issue as to whether 
the Mullaji is regarded as the Dal-ul- 
Mutlak. In my opinion this issue should 
be deoided in favour of the Mullaji Saheb. 
Tbe 46th Dai died as long ago as 1840, and 
there is no oral evidence now available 
from contemporary witnesses. But it is 
dearly proved that, so far as all outward 
manifestations are oonoerned, the succes¬ 
sion of the 47th Dai was regular ; that he 
was aooepled as Dai and ruled as such for 
some 45 years, and was succeeded by his 
appointee. For instance tbe daxoat books of 
the time reoord the accession of the 47lh 
Dai and the taking of the oath of allegiance 

i70> (1907) 9 Bom. L. R. 91 
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by various officials, and the payment of 
the customary gifts. Muoh correspondence, 
too has been put in reoogolsing him.as 
Dai-ul-Mutlak. I tbinkr therefore, that 
the onus lies heavily on the plaintiff to 
disprove the validity of this suooesslon 
after this long lapse of time, and nonethe¬ 
less so beoause the plaint itself describes 
defendant No. 8 as the High Priest. 
[After discussing ovidenoe as to Mullaji's 
being regarded the Dai ul-Mutlak His 
Lordship held that the plaintiff had 
failed to discharge the onu9 of proof 
whioh the de facto succession had thrown 
upon him and proceeded.] I may now con¬ 
sider what relief ought to be given In this 
suit on the above findings. As to that the 
guiding principle should, I think, be the 
benefit of tbe charity. See Attorney-Q$n $- 
ral v. Bosanquet (72). What this oharity 
wants most at present is peaoe, and a 
cessation of litigation and angry disputes. 
If, therefore, the Court oould have made an 
end of this suit onoe and for all, there 
would have boon muoh to justify suoh a 
oourso being taken. But a discordant note 
was struck in Mr. Inverariky's final address. 
He intimated that his client would not 
accept the position of " a trustee appointed 
by the Court,” and that in the event of an 
adverse decision, his olient would leave the 
suit properties in the hands of the Court. 

I stopped Mr. Inverarlky ou this, beoanse I 
thought it an unfair statement to make at 
that stage of the oase, and one which, if 
permitted, might necessitate tbe further 
recall of the Mullaji 

I( the Mullaji Saheb had wished to adopt 
that attitude, the eandid oourse would 
have been to plead it, or at any rate to 
state it iu his evidenoe. He oould than 
have been cross-examined on it. As it 
was he put forward and adhered to the 
Memorandum Ex. Y. Y. Y., and he also 
intimated that he was oontent that the 
temporal affairs of his community should 
be entirely subjeot to the British Courts 
of Justioe, and that iu certain contingen¬ 
cies he would seek the proteotion ol those 
Courts to enforce tbe rights he claimed as 
Dai. 

I also took exception to Counsel’s ex¬ 
pression ' trustee appointed by the Court.” 
In my judgment that expression is inac¬ 
curate and misleading. The Court is not 
appointing the Mullaji trustee of anything. 
It merely declares that his own aete and 
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deeds in the pasi and also bhose of his 
predecessors constitute him in law a trus- 
lee. The Mallajl and his predecessors 
have in various wribings dasoribed them- 
selves as Irusbees. The Courb merely 
holds ihai Iheir own description of them¬ 
selves is eorreol in law. To say, therefore, 
that the Oourb is appointing trustees of 
the mosque may bend to inflame religious 
feelings, but in fact it is untrue. 

I oannob, however, entirely overlook 
Counsel’s statement, and make an end now 
of the suit. Soma provisions should, I 
think, be made for future contingencies, 
although I trust they will never arise in 
faot. There must of oourse be declaratory 
relief as to the existence of the charitable 
trusts, but at the present time, I think, 
that the discretion as to the distribution of 
the surplus gulla funds should still be left 
to the Mullaji. The general management 
of the suit properties may also ba left to 
him as trustee as heretofore. At the pre¬ 
sent juncture I see no necessity for a 
soheme, but in any event it would be de¬ 
sirable to ascertain what the charity pro¬ 
perties oonsist of before any scheme was 
framed. [See Chotalal Lakhmiram v. 
Manohar Qanesh Tambekar (49)]. 


Badri Mahal oreates a difficulty here, 
and I shall accordingly direct enquiries as 
to what properties and moneys are now 
held for the benefit of the gulla trust, and 
as to what gulla moneys have been ex¬ 
pended in connection with Badri Mahal. 
Bub in the hope that the parties will them¬ 
selves try to minimize further proceed¬ 
ings and that time may make for peace, 
I will direct that those enquiries are not 
to be taken without the leave of the 
Judge to whom this suit may for 
the time being be assigned by the Chief 
Jusbioe. The reservation of further direc¬ 
tions and the liberty to apply will, I think, 
afford some protection to the charity 
against the contingencies I have referred 
to, or the necessity to flle a new suit. 


As regards Badri Mahal, some further 
direction of the Court is neoessary, as the 
plaintiff oontends the gulla charity is en¬ 
titled to an aliquot share of Badri Mahal 
and of the past and future rents, while the 
defendants oontend that the oharity is only 
entitled to a oharge. The practical import¬ 
ance of the point arises from the increase 
in value of Badri Mahal. On the other 
hand, I think, that under Ex. O. 4, Badri 
Mahal is held on a charitable trust as a 


residence for the High Priest for the time 
being. So the aonbesb only lies between 
two charities of the same oommunity, sub¬ 
ject, of oourse, to the claims of the Offioial 

Assignee. 

On the legal aspect of this question, I 
am disposed to think that the plaintiff is 
right. Mr. Inverariby tried to show that 
the gulla moneys all went for payment of 
interest on the moneys provided by defen¬ 
dants Nos. 1 and 2. I think he failed in this. 
But be that as It may, the gulla moneys 
were utilized towards the acquisition of 
Badri Mahal free from inoumbranoes. I 
think, therefore, that, on the principles 
adopted in Lord Provost otc . of Edinburgh 
v. Lord Advocate 173j the gulla charity 
might olaim a proportionate share of the 
property. No doubt in In re Hallett'i 
Estate (74), Sir George Jessel said that the 
beneficiary was entitled to a oharge. The 
Indian Trusts Act, 1882, S. 63, Illustration 
(6) is to the like effect. But in In re 
Hallett's Estate (74) the exact point did 
not arise for decision, and the Indian 
Trusts Act does not apply to oharities.1 
Further they do not expressly negative the 1 
right of the benefloiary to an aliquot share 
if that would be more to his benefit. In 
Attorney General v. Corporation of New 
Castle (75) the oase was settled in the 
House of Lords by giving the charity a 
rent charge for an agreed sum. 

I think, however, that the interests of the 
oharity will best be served by merely direct¬ 
ing re-payment of the moneys expended 
with interest at 6 per cent, per annum and 
declaring an interim charge for the amount. 
It will make for simplicity and I hope for 
peace, and I think I have jurisdiction to 
adopt this oause. I sea possibilities of 
considerable legal friction and delay, if 
some complicated enquiry is directed to 
ascertain the exact proportionate shares, 
and in the result the Mallaji’s residence is 
to be held on a tenanoy-in-common with 
the gulla oharity. This I wish to avoid. 
As regards properties Nos. 1 to 4 and No. 6, 
the Advooate-General is content with a 
declaration by the Court as to the charit¬ 
able purposes for which these properties are 
held. He does not require a conveyance 
from the defendants Nos. 1 and 2 although 
they are described there as trustees or 

(78) (1979) 4 A G 833 

(74) (1880) 13 Ob. D. 696=28 W. B. 782=49 

. J- Ch 415=42 L. T 421. 

(75) (1852) § Beav. 807=6 Jar. 789. 
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managers of the mosque. Un3er bhsso 
oiroumsbanoes, I think that do fuikhor 
directions are neoassary at present) with 
regard to these properties. 

The quoskion of costs is rot an easy one. 
This is nob a ease, I bh'Db, where I ought 
lo lek kho obarity bear the eo-ks of the liti¬ 
gation. If I did, little or do ohariky pro¬ 
perty might perhaps be loft. The oostr are 
at any rake very large and probably amount 
to eeveral labh c . The result of the ^uib is 
that though the plaintiff has succeeded on 
the main point of principle, Viz., kho 
trusteeship, he has failed in the attempt 
made in the plaint to deprive the MuUaji 
Sabah of the management of the suit pro¬ 
perties. He has also failed on the point 
as to the Dai-ul-Muk!ak. Proper accounts 
have been kept of the suit guild moneys 
by defendants Nos. 1 and 2, or their 
predecessors, down to the date of the suit. 
The suggestions made in the plaintiff’s 
affidavits on the summons for discovery 
that kho defendants might be tampering 
with the books have boon shown to be 
quits unfounded. On the other band the 
plaintiff’B modified case was formulated as 
long ago as Sep ember 30, 1920, and in the 
result be has substantially succeeded on 
that modified oae. As regards defendants 
Nos. 1 and 2, I think that they ought not 
ko have severed from kbo Mullaji iu their 
defence. I see no reason for their employ¬ 
ing separate Solicitors and separate Coun¬ 
sel. They however, persisted in this 
throughout the trial, and iufciraahad that 
they were not much concerned about costs. 
All the defendant* have denied the Iru-t. 
and that in itself is a breaoh of trust. On 
the whole, then, I think kho ri«bk order 
will be to direob that the defendants to 
pay three-fourths of the oosts of kho plain¬ 
tiff of the suit, bufc that all other oosts ko 
date be borne by hho parties themselves. 
Further oosts will be reserved. In giving 
the above directions I have taken into con¬ 
sideration the* Advocate-General's excep¬ 
tional position in obarity matters but under 
thepeouliar oiroumstauoes of this particular 
case I do not think it would be right to give 
him the differonoo between attorney and 
client oosts and party and party oosts out of 
the charity estate nor the remaining Jth 
costs either. [After answering the formal 
issues and concluding by thanking all con¬ 
cerned His Loidship stated the material 
terms ol the decree.] The Court doth 
declare that bhq moderns known as the Seth 


Cbandabhoy Currimbhoy Mosque and also 
the Fort Mosque mentioned in the said 
plaint, is the subject of a Trust oreated 
for public purposes of a charitable and re¬ 
ligious nature, viz , for use as a mosque by 
the Dawoodi Borah community and that 
the sole right of management thereof is 
vested in the said third defendant Sardat 
Saiyedna Taber Saifuddin as the Dai-ul- 
Mufclak of the Dawoodi Borah community 
and his successors in office ; and this Court 
doth further declare thas the tomb of Sath 
Chandabhoy Currimbhoy mentioned in the 
said plaint and the offerings thereat, past, 
pre ent and future, and the investments 
mado from past offerings form the subjeot 
of a Trust (hereinafter called “The Gulla 
Trust”) oreated for public purposes of a 
obaritable and religious nature, and that 
the sole right of management of the Gulla 
Trust is vested in kho said third defendant, 
Sardar Siyedna Taber Saifuddin and his 
successors in offioe : And this Court doth 
furbhor deolaro that the properties, the 
subjeok-matter o» the Dends of Conveyances, 
mentioned in Sohedulo B hereto and being 
Exhibits K2, L2, MN aod DE, respective¬ 
ly, in this suit, form park of the said Invest¬ 
ment?: And this Court doth further declare 
that thQ objeot? of the Gulla Trust are as 
follows and ahafc they rank in the follow¬ 
ing order of priority U) The upkeep of 
toe said tomb of Seth Chandabhoy ; 
13) the upkeep of the said mosque ; (3) tho 
holdmg of the ousbomary Majilis and Ooros 
foast on the anniversary of the said Seth 
Chandabhoy ; (4) the holding of a feast on 
the 21sk of Ramzan and (5) suoh other 
ohariby or charities for the benefit of the 
said Dawoodi Borah community as the said 
third defendant, Sardar Saiyedna Tahar 
Saifuddin and his successors in office may, 
from time to time, select : And this Court 
doth further declare that the property 
known as Badri Mahal and mentioned in 
the said schedule C hereto, was purchased 
or aoquired partly with the aid of monies 
belonging to the Gulla Trust : And this 
Court doth further declare witnout pre¬ 
judice to the claims of the Offiolal Assignee 
of the estate and effeols of Mokkabhoy 
Mulla Essabhoy and other mentioned in 
tho said plaint, that the Gulla Trust is en¬ 
titled to 06 recouped all suoh monies as 
were so expended as aforesaid on or in 
connection with the said Badri Mahali 
together with interest thereon at 6 per 
cent, per annum from the date of erpen- 
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diture up to thd date o! recoupment, and 
that pending suoh recoupment, the Gulla 
Trust is entitled to a charge on the said 
Badri Mahal for the money so to be re¬ 
couped with Interest thereon as aforesaid: 
And this Court doth order that it be refer¬ 
red to the Commissioner of this Hon’ble 
Court for taking aooounts to make the 
following enquiries, that is to say: — 
(l) An enquiry as to what monies belonging 
to the Gulla Trust have been expended on 
or inoonneotion with, the said Badri Mahal, 
and what are the dates of suoh expenditure, 
and (2) an enquiry as to what properties, 
investments, and monies are now held for, 
or on aooount of, the Gulla Trust, but that 
nevertheless the foregoing enquiries are 
not to be prooeeded with without the 
leave of the Judge to whom this suit may 
for the time being be assigned by the 
Hon’ble the Chief Justice. 

Order accordingly . 


* A. 1. R. 19£l Bombay 365. 

Pram and Fawcett, JJ. 

Oundo Chikko Kulkarni —Aooused-Ap- 
plioant 

v. 

Emperor - Opposite Party. 

Criminal Revision No. 77 of 1921, decid¬ 
ed on 15th June 1921, by Resident Magte. 
1st Class, Dharwar. 

o • if } ?;*”“?** P * G y s - 190 and (e) and 
3. Magistrate ordering to Police to tend up 

a charge sheet against the accused—Magistrate try¬ 
ing the case after receipt oj Police report _ The 

ease is taken cognisance of under S 190 ( b) and 
not 8. 190 (c) or S. 351. 

Where after the olose of a theft ease the Magia- 
fcr ate ordered the polioe to send up a oharge sheet 
in respett of one of the prosecution witnesses in 
the oaae for an offanoe Tinder 8. 414, Penal Code, 
and after the polioe made a report, triad the oaae 
and oonvioted the aoeuied. 

Haiti that the Magistrate took eogniaanoe of 
the oase coder S. 190 (6) and not under a. 19 ® 
(o) or B. 351. [p. 3S5> 0 2# ] 

(b) Criminal P. C. S. Ito—Illustration—Magis¬ 
trate directing prosecution oannot try the ease. 

A Magistrate who himself has directed the pre- 
seoation of the aooased oannot try the oase, for a 
Magistrate oannot be both a proseontor and a 
Jud * e * [P. 885, 0. 2.] 

H. B. Oumaste —for Applicant. 

B, 8. Patkar —for the Crown. 

Pratt, J.— This is an application for 
I'eVTsftta by too tatitt&eT wttb Ws beWn 


convicted by the Resident Magistrate, 
Dharwar, under S 4 >.4, Indian Penal Coda, 
in that he assisted in the disposal of the 
property stolen by one Vithal. Vithal had 
bean proseouted before that Magistrate in 
respeot of nine oases of theft, and the 
present accused was a witness for the 
proseoution in those oases. After the dose 
of the trials, the Magistrate ordered the 
Polioe to send up a oharge sheet in respect 
of the accused. The Polioe did so ( and in 
the trial that ensued the accused was 
oonvioted and sentenced as stated above. 

The point urged in revision is, that the 
Magistrate took cognizance suo motu under 
S. 190 (c), and that he ought to have fol¬ 
lowed the procedure enjoined by S. 191, 
Criminal Procedure Code. The additional 
Sessions Judge, who heard the appeal, was 
of opinion that the Magistrate took cogniz¬ 
ance under S. 351 of the Criminal Proce¬ 
dure Code. We think, however, that! 
oognizanoo was taken by the Magistrate] 
neither under S. 351 nor under S. 190 (e). 
The mere faot that the Magistrate direoted 
the Police to institute proceeding show°| 
that the Magistrate did nob take cognizance 
himself of the offence at the time —it wa^ 
only after receipt of the Police report that 

he took cognizance and then under 
s. 190 (6). 

Nevertheless the question still remains 
whether the Magistrate having in this way 
direoted the proseoution of the accused 
was competent to hold the trial. The 
Government Pleader relies on the explana¬ 
tion to S. 556 of the Criminal Procedure 
Code. Under that explanation a Magis¬ 
trate or a Judge who is merely concerned 
with a oase by reason of his discharging 
some other publio funotion or being con¬ 
cerned with it in some publio oapaoity is 
not, on that ground alone, to be deemed 
to be personally interested. This expla¬ 
nation does not apply when the Magistrate 
himself has direoted the prosecution. For a 
Magistrate oannot be both a prosecutor 
and a Judge and this principle is embodied 
in the illustration to the section. This 
distinction is made dear in Queen-Empress 
v. Phero*3ha Pestonji (1) and Emperor y. 
Bishashar Bkattacharya (2). 

We, therefore, reverse the conviction and 
sentence and direct fine to be refanded. 

* he a °oased’s pleader underbakes that 
tjia order for disposal of the property w ill 

(11 (1994) 18 Bom. 441. ~ 

tfg) (1910 > 81 I. a i9r=7 a. rr. ;j 


366 Bombay 




In re govind pandubangi (Shah, J.) 


bo carried out and the refunded fine of 
Bs. 100 will be paid as compensation bo 
Bbimrao. If these berm^ are fulfilled wa 
shall nob order a retrial. Tbo case i- ad¬ 
journed for a fortnight for performance of 

bbe underbaking. 

Conviotion and s entenoQ reversed. 


*A. I. R. 1921 Bombay 366. 

Shah and Cbomp, JJ.« 

In re Govir.d Pandurang —Complainant. 

Criminal Revision No. 194 of 1920, 
deoided on 24bh August 1920, from an 
order of bbe Ag. 5bh Presy. Mag., Bombay. 

(a) Penal Code, Sa. 19 2 and 198 —Execution 
proceedings are judtetal proceedings for purposes 
of the sections—Proceedings in respect of which 
false evidence is intended to be used need not be 
pending when evidence is fabricated. 

Exeoatioa proceedings are judioial proceedings 
for the purpose of 8s. 192 and 1'*8- It is not 
essential for the purpose of these sections that the 
judioial proceedings in whioh "the person intends 
to use the false evidence must be pending at the 
date of the fabrication. [?• 866, 0. 2 ] 

* (b) Criminal P. C. t S. 195 {b^False evidence 
fabricated for proceedings not actually pending— 
No sanction it necessary. 

In the absence of any proceeding pending or 
disposed of. In whioh or in relation to whioh the 
oflence under B. 198, Penal Code, is said to'have 
been committed no sanction under B. '95 (6) is 
neoessary. The olauso o*nnot apply to any future 
judicial proceeding, for whioh the lalae evidence 
may have been fabricated. [P* 8G6, O. 2.] 

A. R. Gadkari —for Applioanb. 

S. 8. Patkar —for bbe Crown. 

Shah, J.:—This is an appHoablon by 
tbo complainant for bhe revision of the 
order dismissing bhe oomplainb aud dis¬ 
charging bhe aooused. The briai Magis- 
brabe was of opinion bbab bhe .execu¬ 
tion proceedings would not bo judioial 
proceedings, and that, therefore, the al¬ 
leged fabrication of false evidence oould 
not fall under the first part of suobion 193 
of the Indian Penal Code. He was also of 
opinion that the allegations in bhe com¬ 
plaint did not bring the oase under the 
second part of that section, lb was urged 
on behalf of the aooused that the sanobion 
of bhe Court at Rajapur, whioh bad passed 
the decroe in favour of the complainant, 
was neoessary undor seobicn 19 ) lb)» Cri¬ 
minal Procedure Code. The learned Magis¬ 
trate apparently thought that his view 
that bhe execution proceedings were not 
iudioial proceedings was deoiBive of the 


oomplainb, and he expressed no opinion on 
the question of sanotion. He overruled 
the contention of the complainant that bhe 
oomplainb would be covered by bhe second 
part of seobion 193 of bhe Indian Penal 

Code. 

Wa are of opinion that bhe learned 
Magistrate is wrong In his view that bhe 
exeoubiou proceedings are nob judioial pro¬ 
ceedings for the purpose of Ss. 192 and 193 
of the Indian Penal Code. It is nob essen¬ 
tial for the purpose of these sections bbab 
bhe judioial prooeediDg in whioh bhe per¬ 
son Intends to use bhe false evidence must 
be pending at bhe date of the fabrication. 
It is clear, therefore, that bhe oomplainb 
cannot be dismissed on bhe ground that 
bhe exeoutlon proceedings are nob judioial 
proceedings. 

It is urged, however, on behalf of the 
aooused and the contention is supported by 
the Crown, that the sanotion of the Court 
at Rajapur is neoessary under S. 195 (b), 
Criminal Procedure Code. It is difficult bo 
understand why any sanotion of that Court 
under S. 195 is neoessary tin this oase. 
There was a decree passed by that Court; 
and payment Is said to have been made 
by the aooused outside bbe Court bo bhe 
complainant. The oomplainb is made with 
reference bo certain acts of the aooused 
relating to the alleged payment. There 
was no execution proceeding actually pend¬ 
ing in that Court at bhe time of bhe 
alleged payment, lb has been stated be¬ 
fore us on behalf of bhe complainant, and 
nob challenged on behalf of bhe aooused, 
that no execution pr°o ee ding ' s ponding. 
Nor is it assorted that the judgment-debtor 
has made any application bo that Court to 
have this payment certified in aooordanoe 
with the provisions of bhe Code of Civil 
Procedure. Despite bhe statement in the 
oompiaint that a judioial proceeding is 
pending in the Court at Rajapur, it must be 
taken for bbe purpose of bhe present appli¬ 
cation, that there was no proceeding pend¬ 
ing at bhe date of bhe alleged offence before 
that Court. It is dear, therefore, that no 
sanotion of that Court is neoessary. In 
bhe absenoe of any proceeding pending or 
disposed of, in whioh or in relation* to 
which the offence under S. 193, Indian 
Ponal Code, is said bo have been commit¬ 
ted no sanction under S. 195 (b) is neces¬ 
sary. The olause oannot apply to anj 
future judioial proceeding, for whioh th< 
falsa evidenoo may have been fabricated. 
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The question raised on behalf of the 
complainant as bo whether the offonoa 
would be covered by the second path of 
S. 193 does not arise. We, therefor©, 
make the rule absolute, set aside the order 
of discharge and send baok the oaso bo feha 
trial Court in order that the complaint may 
be dealt with according bo law. 

Rule made absolute 


* A. I. R. 1921 Bombay 367. 

Maoleod, C. J., and Shah, J. 

Damodar Tukharam Dharne and others 
•Plaintiff a-Appellants 


v. 

Seoretary of State for India— Defendant- 
Respondent. 

First Appeal No. 207 of 1919, decided 
on 10th Jaunary 1921, from the decision of 
the Dist. J.. Poona, in Suit No. 40 of 1915. 

r * Government of India Act, S. 65 —Indian 
Legislature cannot take away right of a verson 
against East India Company, 

„ I A a I P S1 ty n ha9 ari 8 fat of against the 

E,ast India Oompany, that right oannot be taken 

away by any Aot of the Indian Legislature after 
the pcafleeaionB of the company are vested in the 
Crown. 40 Cal. 39i , Expl. [P 867 , C . 2.] 

Nilakant Atmaram—ior Appellants. 

S. S. Patkar —for Respondent. 

K. JET. Kelkar —for Defendant No. 2, 

Macleod C. J.— The plaintiffs prayed 
for a deoree for a declaration of their 
absolute right over the respective lands, 
as stated in the schedule to the plaint, to 
the exclusion of the defendants other than 
defendant No. 1, that the orders of the 
defendant No. l’s officers were not binding 
on the plaintiffs, and that theseoond defen¬ 
dant was entitled only to reoeive the assess¬ 
ment from the plaintiffs in respect of 
the said lands. The plaintiffs olaimed 

to be occupants.But in 19] 4 the 
Collector, at the instance of the second 
defendant, - made - an order that the 
lands should be resumed and restored feo 
him as the holder of a Sanad granted to 
his predecessors } in 1841. Issues were 
raised, but the suit wa3 dismissed by the 
learned Distriot Judge on bis finding on 
issue No. a,: Is;^the suit barred funder 
S. 4 (*) of the Bombay 1 Revenue* Jurisdic¬ 
tion Aot ? No doubt the plaintiffs would 
have to get the Collector’s order set aside 
n order to get possession of the lands 


which they olaimed to hold as oooupants, 
and clearly it would be a suit to set aside 
or avoid an order under Bombay Aok III 
Of 1874 passed by an officer of Govern¬ 
ment duly authorised. Accordingly the 
jurisdiction :>f the civil Courts would be 
ousted unless the plaintiffs oould show 
that with regard to their case the Legis¬ 
lature had no power to oust the jurisdic¬ 
tion of the civil Courts. 

The plaintiffs relied in the Court below 
upon the decision in Seoy. of State v. 
Moment (l) and contended that the 
whole of the Bombay Revenue Jurisdic¬ 
tion Act was ultra vires. I do not think 
the real effect of the decision in Moment's 
case (1) was appreciated in the lower Court. 
All that was decided in that case was that 
if a party had a right of action against the 
Bast India Company, that right could not 
be taken away by any Aot of the Indian 

Legislature after the possessions of the 
Company were vested in the Crown. The 
question must arise, whenever this argu- 
ment is raised, whether the particular suit 
was a suit which oould have been filed 
against the East India Company. If, then, 
tike p ainfciffs are the Pnooessors-in-title of 

bhe oultivators who were in oooupation of 
the suit lands in 1841 whan the Sanad 
was granted, and if those cultivators at 
that time would have had a right of aotion 
against the East India Company, in the 
event of their being dispossessed, to assert 
oheir rights as occupants, then it would 
appear that any order made at the present 
time by Government dispossessing the suc¬ 
cessors of those oooupants oould be the 
subieot-matter of a suit in the oivil Courts 
and no Aot of the Legislature could oust 
the jurisdiction of the oivil Courts. 

,, T . h ® qni!siion w hat was the position of 
the then oooupants of the land in 1841 has 
never been oonsidared in the Court below 
It would appear that before the Sanad was 
granted the Government intended th«t a 
condition should be annexed to the Sanad 

l. grantee would recognise the 
rights of the existing oooupants, but when 
the Sanad oame to be drawn up there was 
no condition attaobed to it, and oiearly 
there is a grapl of the land, and of the 
pro^noe thereof, and it was the intention 
of Government to pub the grantee in aolual 
possession of the land. The fact that after 
the banad was granted the c ultivators 
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appear to have remained in possession 
payiDg assessment until 1914, would not 
affeoi the question what was aobuaily 
granted bo felie predecessors of defendant 

No. 2. The oase, therefore, mu c b be re¬ 
manded to the lower Court to enablo the 
plaintiffs to have an opportunity of show¬ 
ing that their predecessors-in title were in 
occupation of the suit land at the bime of 
the grant of the Sanad, and that they had 
the right to remain in occupation as long 
as they paid assessment, and that if they 
had been dispossessed they would ha78 had 
a right to hie a suit against fehe Bast India 
Company. If the then oultivabors had 
that right, then we should be in a position 
to deoide whether that right to sue still 
remains with the present plaintiffs in spite 
of the order of the Collector in 1914. The 
issue we send down, therefore, will be 
this:—Whether the individuals cultivating 
the suit lands in 1841 bad such rights of 
oooupanoy that if dispossessed by the East 
India Company, they would have had a 
right to sue the Company on aooount of 
such dispossession ? Finding to be return¬ 
ed in two months. 

Shah, J .—I agree. 

Caifl tent back. 


omitted to pass a sentence in default ot 
payment of fine. This oversight he pur¬ 
ported to correct by a subsequent order ot 
29th September 1919 imposing three 
months’ rigorous imprisonment in default 
of payment o! fine. This subsequent 
order is the aubjeob of a revisional applica¬ 
tion submitted bv the accused. 

The Sessions Judge had no power to 
review his order; for b. 369, Criminal Pro¬ 
cedure Code, expressly prohibited him 
from doing so. This had been reoognlaed 
in Queen-Bmprett ▼. Qaneth Rant- 
knshna (1). The proper oourse would 
have been for him to submit the prooeed I 
ing to this Court and ask this Court ini 
its revisional jurisdiction to enhanoo the! 
punishment by Inflicting imprisonment in' 
default of payment of fine. This Is what 
wo can now do, and we aooordingly reject 
this application. 

Application rejected. 

(1) (1897) 28 Bom. 50. 


A. I. R. 1921 Bombay 368 (2). 

Maolbod, 0. J. AND Fawcett, J. 

Swamirao ShriniiBcu Parvati —Plain¬ 
tiff-Appellant 


A. I. R. 1921 Bombay 368 U). 

Pratt and Fawcett, JJ. 


In re Dhondi Nathaji Raut— Aooused- 
Appellanb. 

Criminal Application for Revision No. 81 
of 1921, deoided on 15th Tune 1921, from 
the order of the Asst, S. J.» Sholapur, in 
Sessions Case No. 26 of 1919. 

Criminal P.C.,S. 869—Ssiiiens Judge cannot 
review hie order. 


Where a Sessions Judge passes a sentenoe of fins 
but omits through oversight to pass a sentenoe 
in default of payment of fine, he cannot order 
aaob sentenoe In default subsequently, but the 
proper course lot him is to submit his proceeding 
to High Court and ask in its revisional jurisdic¬ 
tion to enhanoe the punishment by inflicting 
imprliooroont in d.lault ot payment ot flno. 
28 Bone. 60, Rol. on. [F a *J 


Pratt J.—In this oase the Additional 

Sessions Judge of Sholapur oonvlotud the 
aooused on »he I9bh of Angus* 1919 of the 
offences under Ss. 409 and 467, Indian 
Penal Codo, and sontenoed him to two 
v oars and six months' rigorous imprison 
ment and Bs. 50 in each oase, sentences 
to run oonsaoutively. The Sessions Judge 


V. 

Bkimabai Padappa Desai —Defendant- 
Respondent. 

Second Appeal No. 496 of 1919, decided 
on 8th October 1920, from the deei ion of 
the Dish. J., Bijapur, Id Appeal No. 169 of 
1917. 

la) Civil P.C. % 0. 21, R. 68 -Suit bp decree- 
fcolifr for declaration ihaf certain houte belonged 
to judgment-debtor and was liable to be attached- 
plaintiff proving iJial h ute belonged to the judg¬ 
ment-debtor—The only per ton entitled to object 
plaintiff 1 1 right of attachment would be the pereon 
claiming the houte. 

In a suit far declaration that the property in 
suit belonged to the judgment-debtor and wm 
liable to attachment in execution o! the deorse 
obtained by plaintiff when onoe the plaintiff has 
proved that the house belonged to his judgment- 
debtor, then the only person entitled to dispute 
his right to attach that house would he a person 
who olaimed that the house belonged to him. 
Any other person, as an outsider, eould have no 
titlo to inteitero in attachment proceedings by 
urging that as a matter ot faot the property atta¬ 
ched did not belong to the judgment-debtor. 

A olaimant in attachment proceedings must 
prove that he himself is the owner of the attach¬ 
ed property. If he tails to do that, then he has 

no further inteiest in the fioeeedingB^ 

[P. 969, 0* 1.J 
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(b) Limitation Act , 8. 28— Owner nf immoveable 
property does mi lose his r-.qhi bv being out of pos¬ 
session for 12 years — Limitation for suit to recover 
possession must exotre 

An owner of property doea not lose hia right 
to property merely oeoaosa he happens oot to be 
In possession of it for twelve years Hia right 
nnder 8 2s is only extinguished at the determi¬ 
nation of the period limited by tbe Aot to him for 
instituting a amt for possession of the property 

[P.869,0 2.1 

A. Q. Desai —for Appellant. 

D. B. Manerikar —for Respondent No. 1 
Macieod, C.J.—The plaintiff had bo file 
this sail bo obtain a declaration thab bhe 
suit house was of bhe ownership of bhe 
2nd defendant, and liable bo attachment 
and sale In execution of the deoree which 
bhe plaintiff had obtained against him. 
The 1st defendant contended that the 
house did not belong to tbe 2nd defendant 
but was hers and was in her Vablvat 
through tenants. The 1st issue raised in 
the trial Court was—Does plaintiff show 
that the whole honse belones bo his judg¬ 
ment-debtor defendant No. 2? On that 
issue the Court found that half the house 
belonged to the judgment debtor. The next 
issue was—Was defendant No. 2 in posses¬ 
sion of it within twelve years next before 
suit ? The Court found that issue in the 
negative. Aooordlngly it dismissed tbe 
suit with oosts with regard to house B. 
It appears to me that owiDg to the raising 
of tbe 2nd issue, an hsue which ought 
nevar to have been raised, bhe whole pro¬ 
ceedings in both tbe Courts have been taint¬ 
ed with this mistake. Onoe the plaintiff 
nad proved that at any rate half tbe house 
B belonged to bis judgment debtor, then 
tbe only person entitled to dispube his right 
to abbaoh bhab hou?e would be a person 
who olaimed thab the house belonged to 
nun. Any other person as an outsider, 
could have no title to Interfere In attach¬ 
ment proceedings by urging that as a 
matter of faot tbe property attached did 
nob belong to tbe judgment debtor. I should 
go so far as to say this, that a claimant in 
attachment proceedings must prove that 
be himself is the owner of tbe attached 
oroperty. If he fails to do that, then he 
nas no further interest in the proceedings. 
Tbe findings of the trial Judge are by no 
means clear, but he oertainly came to bhe 
conclusion that the l^t defendant was not 
the owner of the property eibber by title or 
by adverse possession. But he found that 
one Mallappa Knmbhar had lived in the 
house admittedly slnoe 1905, and probably 
from 1900. The result was, according 
19*1 B—4T 


bo the learned Judge, that MibBnlngappa, 
the brother of Adiveupa, dbo mb’? ued 
pos es^toa from lyO(J, his ri^bj no i^he 
hou e had become barred in 1912. That 
appears feo me bo bn an entirely wrong 
conception of S. 28 of the Indian Limifea 
biou Aot. An owner of property does not 
lose bi^ right bo property merely becau c * 
he happens nob bo be iu possession of U fot 
twelve years. His right under S. 28 is 
only extinguished at the determination of 
the period limited by tbe Aot to him for 
instituting a suit for possession of tbe pro¬ 
perty. it must be, therefore, that the 
period cannot he determined unless it has 
oommeDOtd to run, and the period will nob 
commeDoa to run until bhe owner is aware 
that some one else in possession is bolding 
adversely to himself. It has nob been 
shown then in this case when bhe period 
for instituting a suit began bo ruo. Ap¬ 
parently it was thought sufficient bo show 
bhab Mallappa bad been in possession for 
twelve years, and that therefore at bhe 
end of bwelva years MabaDingappa oea c ed 
to be the owner. Tbe learned trial Judge 
said : 

“Plaintiff's pleader argues that MallaDpa may 
oome and olaim the bouse bv -adverse possesion 
or by discontinuance of possession of >iah&nin- 
gappa's family since 1^09, but that the present 
defendant No 1 oanoot make any suoh olaim. 
To my mind this is not a oorreot way ot looking 
at tbe o-*pe Tbe plaintiff in this case warns to 
olaim the house a j hi* judgment debtor’s and he 
roust prove that hi^ judg - ent-deb’or bad a sub- 
sisvin? interest on tbe date of tbe att tohmenfc. 
For this purpose it dees not matter whether 
M 11a • pa olaims the house him self or somebody 
else olaims it." 

I oannob agree with bhab view at all. 
Apparently ib was nob suggested, so far as 
I can see, from bhe reoord, tha* defendant 1 
olaimed to be In possession of the house 
through Mallappa as her ben* it. and there¬ 
fore, her possession was adverse to tha 
knowledge of the 2nd defendant, and there¬ 
fore, the period for instituting a <mib against 
her by the 2nd defendant had commenced 
to run. That was not proved by tha evi¬ 
dence. Nor does it appear that Mallappa 
oame forward to say that he heid the house 
adversely to the 2nd defendant. This pass¬ 
age in the judgment especially shows how 
the mind of the trial Judge was affected 
by the raising of is£ue 2, which was a 
wrong issue to he raised in the case It is 
quite true that the plaintiff much show 
that bhe property whioh is attached is the 

judgment debtor's, and that the judgment- 
debtor has a subsisting interest in tha 
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property. He did show that the title was in 
the judgment-debtor, defendant No. 2 The 
title will remain so until ife oan be shown 
that somebody else has gob a better title. 

In the appellate Court the Judge said : 

“In the second auit the lower Court ha* held 
that Mwhaningappa and defendant No 2, Adi- 
▼eppa, were owner 0 of the house but have been 
out of ponne.spion for more than twelve years and 
that their ownership ia lost by adverse possession 
on the part of Mallaopa. It is argued that 
Mallappa may be the tenant of Mabauiagappa 
and Adiveppa There is nothing, however, in 
support of this oontontion and Mallappa himself 
say > that he is the tenant of the Deeai 8o tbo 
presumption is shat Adiveppa hag lo-it his title to 
the house by adverse possession of Mallappa.' 1 

It is not a question at ad of presump, 
lion. Either defendant No. 1 oouid 
establish her right to remain in possession 
of the bouse by adverse possession for 
twelve years agaiDst the 2nd defendant, or 
else ifc might have been proved that Mal¬ 
lappa had aoquired a title. Bat there is 
certainly no presumption that Mallappa 
oouid have acquired a title, and Mallappa 
himself has not oome forward to olaim that 
ho aoquired a title. 

So the result, so far as the hearing of 
this suit, has been, that it has been proved 
that defendant No. 2 had a title to the 
property. It has not been proved that 
anybody else has acquired a title to the 
property against defendant No. 2 yet the 
plaintiff is not allowed to atfaaoh the 2nd 
defendant's property In execution of his 
decree. If that decision were to stand, 
although no one is entitled to the property 
except the 2nd defendant, he will be 
entitled to retain it free from attachment. 
I should like to refer to the reoent decision 
of the Pivy ConDdl in Sscrejary of State 
v. ChelUkani Rama Rao (1), where it was 
first held by the High Court of Madras 
that where claimants were in possession cf 
property whioh originally belonged to the 
Crown it rested upon the Crown to prove 
that it had a subsisting title by showing 
that the possession of the claimants com¬ 
menced or beoame adverse within the period 
of limitation, t. a., sixty years before the 
notification. That was the view taken by 
the High Court of Madras, and their Lord- 
ships of the Privy Council said (page 63 1 ). 

“ Their Lordships are of opinion that ih» vhw 
tho" taken of the law is erroi eous NothiDR is 
better pettUd than that the onus of establishing 
title to property by roapou of poBerpslon for a 


* (1) (1916) 89 Mad. 617=86 I. 0. 903=48 I. Ju 
193 (P. 0.). 


oaitain requisite period lies upon the person a«iert- 
in? suo q posees-ion It is too l*te in the day to 
suggest the coutc^ry ot this proposition. IJ it 
were not oorreot it would be open to the possessor 
for a year or a day to say, ‘ 1 am here ; be your 
title to the property ever so good, you oannot 
turn me out until you have demonstrated that 
the possession of myseli and my predecessors wai 
not long enough to fulfil all the legal conditions. 
Such a singular doctrine oan be well illustrated 
by tho oase of India, in whioh the righr ot the 
Crown to vast tracts of territory including not 
only islands arising from the sea, but great spaeei 
of jungle lands, necessarily not under the dose 
supervision of Government Offioers, would dis¬ 
appear because there would be no evidenoe avail¬ 
able to establish the state of possession for sixty 
years past It would be contrary to all legal 
prmoipies thus to permit the squatter to put the 
owner of the fundamental right to a negative 
proof upon the point of possession." 

II must follow from that decision that a 
person who happens to be in possession of 
property without title oaDnot be allowed 
to say to the owner : “ you oannot turn 
me out until you have demonstrated that 
my possession is not long enough to fulfil 
all the legal conditions." I think, there¬ 
fore, that the decision of both the lower 
Comfcs was wrong and that the plaintiff 
was entitled to the declaration he asked 
for in the suit with regard to half the 
house, and there will be- a decree in bit 
favour with oosts throughout to the extent- 
of his suooess. 

Fawcett, J.—I oonour. 

Deere e set aside. 
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Maolbod, C.J., AND Shah, j. 

E mpsror —Prosecutor 

v. 

Ruitomji Mancherji —Aooused, 

Criminal Reference No. 23 of 1921, 
decided on 28th July 1921, made by the 
S. J., Surat. 

fa). Criminal P. C. % S. 960— Aecuad charged 
under S. 390, Pinal Code , for working a four 
mill sn midential neighbourhood—Trial should 
not be summary. 

The accused was oharged under 8. 390, I. P. 0, 
with hrtviLg committed a publio nuisanoe id that 
he worked a flour mill in a residential neigh¬ 
bourhood and was tried summarily in spite of his 
request to try in an ordinary way. 

IltlJ, that the aooused should not have been 
tried summarily as his cooviotion would make 
him unable to oarry on hie business and this 
would be a iiriomi matter. [P. 171# a lj 
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(b) Criminal P. C. t S. 842 —Applies to b ummons 

eases. 

Magistrate is bound to examine the aooaeed 
under B. 842 in euiLmons oases. 46 Bom. 872, 
Foil. [P 871, LB 1&«J 

Q . N. Thakor —lor Accused. 

P. B. Sktngne —for Complainants. 
Maclcod, C. J.—The aooused is oharged 
with having committed a public nuisance 
in that be woiked a dour mill m a le^iden- 
tial neighbourhood He v. as oharged under 
S. 1290. Indian Penal Code, and the pro¬ 
ceedings have been referred to this Court 
by the Sessions Judge on aooount of the 
conduct of the Magistrate in that he tried 
the case summarily although an applica¬ 
tion was made by the aoonsed that the 
case should not be tried in a summary 
manner. The result has been that although 
the case lasted for a considerable time, 
there is no reoord of the trial fiom which 
we can lorm an opinion that the convic¬ 
tion was right. In the end the accused has 
been fined Rs. 25. But the result of the 
oonviotion is that he is unable to carry on 
his business and work the dour mill, with¬ 
out rendering himself liable to further 
conviction. That no doubt is a very seri¬ 
ous matter. The question whether this 
dour mill is a publio nuisance is one which 
ought to be properly tried. 

There is another objection that the 
statement of the aooused was not taken 
under S. 342, Criminal Procedure Code. I 
am aware, as the authorities stand at pre¬ 
sent, that is a fatal objection. But my 
own mind is perfectly open on the point,and 
considering the provisions of the Criminal 
Procedure Code with regard to proceedings 
in summons oases, ana the enormous 
addition to the Magistrates’ work which is 
necessitated by their having to reoord the 
statements of the aooused under S. 342, 
Criminal Prooeaure Code, in every oase, I 
shall weloome any opportunity whioh 
might ooour for the question being recon¬ 
sidered. 

The oonviotion and sentence are set 
aside and the tine if paid, to be reiunded. 

Shah, J. —I agree that the eonviotion 
ana sentence should be set aside. Tbe 
procedure adopted was not suited to the 
requirements of the case : and I think that 
the learned Magistrate should not have 
I tried it summarily. As regards the efleot 
of not examining the aooused under S. 94 * 4 , 
Criminal Prooeaure Code, in a summons- 
case, J peaking for myself, 1 see no reason 
to doubt the ooneotnes oi the view whioh 


Crump, J., and I have taken in the ease of 
Emp&ror 7. Fernandez (t). 

Conviction set aside . 

(l) (i92v>) 46 Bom. 672=59 I. 0. 129=22 Bom. 
D. R. lOlU. 


a. IV l 
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MkCBliOD, 0. J., AND FaWOhIT, J, 

Shidhraj Bhojraj Desat— Defendant- 
Appellant 

v. 

Dari Santaram Mali— Plaintiff-Res¬ 
pondent, 

Second Appeal No. 955 of 1919, decided 
on 20t»n September 1920, from the deoision 
of the Asst. J., Belgaom, in Appeal 
No. 253 of 1918. 

Bombay Band Rtvenue Code (1879), Si. 74 and 
88 —JSJuticet ojrohnqmshmant received by Inamdar 
are exempt Jrom registration only wh n Survey 
Seitiument is introduced or powers under S. 88 are 
conferred. 

It is only when the 8urvey Settlement has 
been introduced, or when the powers contem¬ 
plated in B. 88 have been given to the inamdar, 
th*t he is entitled to receive notioes of relinquish¬ 
ment under B 74 from the persons m occupation 
of the loam lands, and only such notioeu are 
exempt from registration under 8.^0 of the Indian 
Regianation Act. 18 Bom. and 41 Bom. 610. 

DiSt - £P nu, a x.j 

N. M. Patvardhan and M. V. Bhat—tor 
Appellant, 

Ntlkant Atmaram—tar Respondent. 

Macleod, C. J. ;—The plaintiff sued to 
reoover possession of the land comprised in 
Purvey No. 143 situated in Maagsuli in 
Albm Taluka. He obtained a decree in the 
trial Court, whioh has been confirmed in 
first appeal. The only questions whioh 
were argued in first appeal were whether 
the Rdjinama was admissible in evidence 
for want of regtstiation and whether it 
extinguiabed the rights of the plaintiff’s 
family in the suit land. The appeal Court 
found both these questions in the negative. 
This village is an alienated village and 
unsurveyed, and so id does not appear that 
the persons in actual occupation of the land 
paying rent to the Inamdar could be said 
to be in the same position as oooupanla in 
unahenated villages. Tne definition of 

holder id S. 3 <U) of the Bombay Land 
Revenue Code, is not a satisfactory one lor 
it includes superior holders * and * inferior 

nl° l 4h IS 4 A as 4 de6 m e u d ln S - 3 U3, 3 U4J 

o! that Act, Therefore where the word 
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1 holder ’ of alienated land is used ib is 
neoo-saiy to look at the context to see 
whether ii refers fc > a superior holder or *u 
inferior hoidei. For id taoae, in 8. 217 
the wora ' holders ’ evidently re'.ers io io- 
feiior holaers. Id S 88 toe word * holder* 
reiers to superior holders, and it is further 
dear that in S. 76 t»*e word ' holders ’ of 
alienated land also refers to superior 
holders. It is only when the Survey 8eb- 
blt-menb has been mbroauoed, or when the 
powers contemplated in S. H8 have been 
given to fcne Inamdar, that he is eulihled so 
receive notioes oi rvlinquis-hmeob under 
S. 74 from the persons in oo.upation of the 
(nam lands. On y ^uou notioea are exempt 
from registration under S. 90 of the Indian 
Registration Aol. It seems to mo, there¬ 
fore, that the learned appellate Judge was 
right in holding that in this ease the Baji 
nama did not oome within the exemption 
of S. 90 and was inadmissible for want of 
registration. Therefore it oouid not be 
proved that the rights of the plaintiff's 
family in the plaint land had been ex¬ 
tinguished. Therefore the appeal is dis¬ 
missed with oosts. 


Fawcett, J.: —I am of the same opinion. 
I think toat S. 76 only operates to apply 
the provisions of S. 74 mutatis mutandis 
to the oase oi a holder of alienated land 
who wishes bo rolicquish his holding to 
Government. It seems to me that this is 
olearly supported by the ptov^o to the 
seotion, which, with reference to Sr.. 49 
&n<< 6 1 , in ttL ot piovldes for the interests 
of Government under those two sections 
not being unuuly prejudiced by tho relin¬ 
quishment. Then, again, in my opinion, 
S. 8b olearly shows the intention of' the 
Legislature that the holder of an alienated 
village or group of alienated lands shall 
not reoeive relinquishments from his in¬ 
ferior holders, as if he were a MamUtdar 
or a Mahaikari receiving relinquishment 
from an oooupanb under S. 74, unless his 
Vil’age or lands have been surveyed and be 
has been specially authorised to reot ive 
such relinquishments. If b. 76 had the 
extensive effect, that tho appellant’s ooun c el 
contends it has, it would be quite unneoeg- 
saiy to provide for suob aD authority being 
conferred upon tho Inamdar, ioa^muon as 
he alieady ba that authority under b. 76 ; 
and the i ouib should, in accordance with 
an ordinary rule ol in‘erprolatiou, wheie 
the grammatical construction of an enaot- 

ment does not prevent it, oonslrue S. 76 so 


as to fit in with S. 88 and not in a manner 
which makes its provision repugnant to 
those uf the latter seotion. 

No doubt the expression " holders of 
alienated land” in S. 76 would ordinarily, as 
pointed out by the learned Chief Justice, 
mean superior holders. But at the same 
time there can be a oase of a holder of a 
small Inam, suoh as a religious Inam or an 
inane for duties useful to the village, wr etc 
the bolder himself cultivates his holding,and 
is neither a superior holder nor an inferior 
holder. The Legislature, therefore, had to 
use the general expression “ hol lers of 
alienated land ”, and it is unfortunate that 
owing to this the section is liable to mis- 
construction In the oase of Bhutta Dhondu 
v. Ambo (1) this question of registration 
has not been considered ; and in Imam 
Ibrahim v. Bhau Appajx (2) the transac¬ 
tions took plaae at a time when it was not 
necessary according to the law that there 
should be any document evidencing the 
traosfer. Also it was held that in any ease 
the Bajinamas did not operate to extingnish 
an interest in land of the value of Bs 100 
or upwards. I do not think, therefore, that 
these oases should deter us from deciding 
that the lower Courts have taken a correct 
view of the provisions of Ss. 74 and 76 of 
the Bombay Land Bevenue Code, read with 
8 . 90 ot the Indian Begistration Aot. Ae- 
oordingly the appeal must be dismissed 
with oosts. 

Appeal dismissed . 

(l> U8r8) IS Bom 5194 

(9) ^19 i 7 j 41 Bom. 610=40 1.0. 68=19 Bom 
L. R. 329. 
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Prait, J. 

In re Indian Companies Aot, 

In re Sir Hormusji A. Wndia —Peti¬ 
tioner. 

Original Civil Jurisdiction decided on 
9th June 1921. 

• Companies S. 9l B— Articles' providing 
/or a gu, rum of three at director** mating — Five 
direct* ri at a meeting allotting shares to three of 
thorn—Allotment »i invalid. 

The five directors of a Company held a meeting 
and pav»ea a resolmion to allot the unallotted 
shares of the Company to three ot them in oertein 
proportion By the Articles ot Association, the 
allotment was in the absolute discretion of the 
directors. Further the Articles requited a quotum 
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of at least three for a directors’ meeting, and it 
wao farther provided that no director ooald as a 
dirtotoc vote oq any contract. or arrangement in 
which be was either directly or indirectly con¬ 
cerned or interested : 


Held , that no doubt an allotment of shares is 
a contract and the three contracts were the 
■abject ol one vote recorded in one resoiatioa bat 
one vote is not divisible in three votes. Firstly, 
beoause in fact it was one vote and not three, 
secondly, because each of the contracts was not 
considered separately on its merits, and thirdly, 
because each director was interested in the allot¬ 
ments to the other two and probably voted for 
them in consideration of an allotmcat to himself. 
Therefore, whether the subjeot-m *tter be consider¬ 
ed as three contracts or as one arrangement, the 
three directors were not entitled to vote and that 
there was no qaoram and the resolution and the 
allotments were therefore, invalid [P. 378, 0. 2 ] 


Campbell —for Petitioners. 

Desai —for Respondents. 

Pratt, J .—This is a petition by the 
liquidators of the Coronation Mills Co., 
Ltd., for reotifioabton of the register by the 
deletion ol the names of Sir Sbapurji B. 
Broaoha, Mr. Chhoi and Mr. Kuka in res¬ 
pect of 79, 60 and 61 shares respaotivoly. 

The company was incorporated in 1902 
with a share oapital of Rs. 7,00.000 made 
up of 1,400 shares of Rs. 500 eaoh. Two 
hundred of these shares were not issued, 
and, on the 17th of November 1919, the 
directors held a meeting at which five 
directors were present. These were tne 
two liquidators and the three gentlemen 
above-named- At this meeting the follow¬ 
ing resolution was passed :— 


*‘ That the 900 shares whioh have not been 
taken up, be Bold at the rate of Rs. l.iOO par share 
to Sir Shapurji B. Broaoha and Messrs. Ohhoi and 
Kaka in the proportions of their present hold¬ 
ings.’* 

In accordance with this resolution, 
shares were allotted as stated in the 
petition. 

By the Articles of Association, the 
allotment is in the absolute discretion of 
tbe direotors, and tbe sole question raised 
in Ibis petition is whether tbe allotment is 
a valid one. The Articles of Association 
require a quorum of at least three for a 
direotors' meeting, and Artloln 104 is in 
tbe same terms as S. 91-B of the Indian 
Companies Aot, and under this Article, by 
the operation of this section no director 
oan as a direotor vole on any oontraot 
or arrangement in whioh be is either 
direotly.or indirectly concerned or interest, 
ed. The case for the petitioners is that 
the three direotors, Sir Shapurji, Chhoi 
And Kuka, were interested in the oontraots 


or arrangement whioh were subjeob to the 
resolution and that therefore there was 
no quorum for its consideration for no 
director is entitled to join in forming 
a quorum for the consideration of matters 
in rospeot of wbtoh be is not entitled to 
vote : In re Greymoutk Point Elie ibeth 
Railway and Coal Company , Limned (I). 

Tbe oa^o for tbe respondents is that an 
allotment of shares is a oontraot and that 
the resolution is in effeot three oontrao&s 
oi allotment to eaoh of the three direotois 
and that four directors were entitled to 
vote for allotting snares to the fifth and 
to form a quorum for that purpose. Tne 
authorities are against a single resolution 
being split up in this way: Young v. Naval, 
Military and Civil Service Co-operative 
Society of South Africa (2) and particularly 
the reoent and similar oase of Neal v. 
Quinn (3). 

Mr. Desai challenges these oases and 
contends that tney confuse oontraot with 
resolution. I think, however, that these 
oases are oorreoiiiy deoided. An allotment 
of shares is a contract and it may be con 
ceded that the three contracts were the 
subjeol of one vote recorded in one resolu¬ 
tion. The question is whether that one 
vote is divisible as suggested into three 
votes. I think not firstly, because in fact 
it was one vote and not three, secondly, 
because eaoh of the oontraots was nob con¬ 
sidered separately on its merits, and, third¬ 
ly, because eaoh direotor was interested in 
the allotments to tbe other two and pro¬ 
bably voted for them in consideration of an 
allotment to himself. 

Again, although there were three oon - 
traois, there was only one arrangement, 
i.e.% an arrangement for the disposal of an 
unissued block of 200 shares and the reso¬ 
lution dealt with the matter as such. 
Therefore, whether the subjeot-matler be 
considered as three contracts or as onej 
arrangement, the three direotors were not 
entitled to vote and that there was no 
quorum. The resolution and the allot¬ 
ments were, therefore, invalid. 

I need hardly say that there is no reason 
to doubt the bona fides of the directors, 
but although there was no moral delin- 

(1) (1904) 1 Oh. 32*73 L. J. Oh. 92=11 Man- 
aon, 85. 

(2) (1 Q 05) 1KB. *87=74 D J. K. B. 802=92 
Tj. T. 458 — 53 W. B. 447=12 Mansou 212=321 T 
H B 293. 

(3) (1916) W. N. 228. 
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quenoy, the allotment is bad in law. I, 
therefore, older lbs reoli6oalion oi the 
register as prayed, and allow Ibis petition 
with costs. 

Petition allowed. 


*A. 1. R. 1921 Bombay 374. 

Shah and Crump, JJ. 

G. 8. Fernandez —Aooused-Applioanl 

v. 

Emperor —Opposite Parly. 

Criminal Revision No 134 of 1920, deoi- 
ded on 24th August 1920, from an order of 
the 2nd Presy. Mag., Bombay. 

(a) Interpretation of Statute» — Points of con - 
venttnoe or practice cannot control statutes. 

A Court oannot allow ooneideratioos of con¬ 
venience and praotioe to oontrol the plain mean¬ 
ing of the words used In a Statute. [P 374, O- 2 ] 

(b) Criminal P. C. t St. 242 atid 246—Sections 
do not limit S. 942— Criminal P. C. t S. 842. 

The provisions of Ss 242 and 246 do not 
involve any limitation on 8. 842 (P 89 6, 0. l.j 

(o) Interpretation of Statutes—General and 
particular provisions.—Latter cannot control for - 
mer unless exprtssiy indicated. 

A particular provision may oontrol or limit a 
general provision but the intention to limit the 
operation of the general provision must bo clear. 

[P. H75, 0. 2 ] 

*(d) Criminal P. C., S. 842— Presidency Magis¬ 
trates trying summons caiea are bound to comply 
with the section. 

Presidency Magistrates are not relieved in the 
trial of summone-casas from the obligation of 
questioning the accused generally under 8 842 
to enable him to explain the evidence against 
him after the witnesses for the proseoution are 
examined. Omission to oomply with this provi¬ 
sion is an illegality vitiating the trial. 60 P. L. 
J*430, Dibs. from. [P 875, C. 2 

(e) Criminal P. C , S. 870 (/)—“// anp” do not 
oontrol 8. 842 —Criminal P C., 8. 842. 

The words “ it any " used in 01 (t) oannot be 
properly used as modifying the provisions of 
S. 842 ae regards the Presidency Magistrates. 
9 Bom. Ei. R. 866 and 17 Bom L. R. 892, Rel. on. 

[P. 876, 0. 2.J 

Binning and A. G. Desai —for Appli¬ 
cant. 

8. 8. Pat^ar —for the Grown. 

Shah, J.:— in Ibis application it has 
been urged on behalf of the applicant that 
after the witnesses for tbe proseoution 
were examined, tbe aooused was not asked 
to explain tbe evidence against him as 
required by section 842 of tbe Code of 
Criminal Procedure. Tbe oflenoe obatged 
was punishable under section 862, Indian 
Penal Code, and the pzooedute applicable 


to tbe oase was that provided for the trial 
of summons-oases. The trial was held by 
tbe Second Presidency Magistrate. On 
behalf of the Crown it is urged that the 
words of section 3 42 are controlled by the 
words “ If the Magistrate think bt ' used 
In seotion 245 and “ if any ” in section 370, 
olause (j) of the Code and that tbe Magis¬ 
trate was not bound to question tbe aoous¬ 
ed as required by seotion 342 in the trial 
of a summons case before convicting the 
aooused. 

We oalled for a report from tbe learned 
Magistrate as to whether tbe aooused was 
in faot questioned at tbe close of tbe pro¬ 
seoution oase under seotion 343. We have 
reoeived a report on that point and the 
learned Magistrate has also submitted a 
supplementary report as to the praatioe 
followed in suob oases by the Presidenoy 
Magistrates and as to tbe grounds upon 
wbiob tbe praotioe is based. In view of 
tbe report and tbe record of tbe oase it 
may be taken as a faot that tbe aooused 
was not asked any question after tbe pio- 
seoution witnesses were examined as re¬ 
quired by seotion 342 of tbe Code. We 
have, therefore, to eonsider whether it was 
obligatory upon tbe trial Magistrate id this 
oase to question tbe aooused generally and 
if so what is tbe efleofc of the omission 
upon the present oase. 

These questions must be oousldered with 
referenoe to tbe provisions of the Code, 
and it is olear that we oannot allow 
considerations of oonvenienoe and praotioe 
to oontrol the plain meaning of tbe words 
used in a Statute. If tbe interpretation 
involves auy inconvenience or departure 
from any praotioe whiob may be found to 
be suited to any olass, it would be for the 
Legisiatuie to oonsider tbe matter. The 
words of seotion 342 are olear. The 
material words are these: "For the 
purpose oi enabling the aooused to ex¬ 
plain any olroumstanoes appearing in the 

evidenoe against him tbe Court.shall... 

question him generally on the oase alter 
tbe witnesses for the proseoution have been 
examined and before he is oalled on for 
his deienoe.” Tbe seotion ooours in the 
Chapter relating to general provisions as to 
inquiries and trials : and there oan be no 
doubt and it is not disputed that it applies 
to the Presidency Magistrates as muoh as 
to other Courts. The purpose of the pro¬ 
vision is olear and a general provision of 
this ohaiaoter applicable to all Courts 
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and to all inquiries and trials under the 
Coda ought to be given effect to uuless 
tnere are dear words to render it inappli¬ 
cable to any particular case or olass of 
oases. 

The provisions mainly relied upon by 
the Government pleader as limiting the 
operation of these words are to be found 
in the Chapter relating to the trial of 
summons-oases. It is urged that the pro¬ 
visions of that Chapter leave it to the dis¬ 
cretion of the Magistrate to question the 
aooused after the witnesses for the proseon- 
tion are examined. Sections 242 and 245 
are relied upon as having that effect. It 
seems to me that when the provisions are 
examined oarefully, they do not involve any 
iUoh limitation. Seotion 242 requires that 
the aooused shall be questioned at the 
beginning on the particulars of the offenoa, 
of wbioh he is aooused and that it shall 
not be neoossary to frame a formal obarge. 
Saotion 244 provides that if the accused 
does not admit that he has commuted the 
offenoa, the Magistrate shall proceed to 
hear the complainant (if any) and take all 
such evidence as may be produoed in support 
of the prosecution and also to hear the 
aooused and take snob evidence ha pro¬ 
duces In his defence. Saotion 245 pro¬ 
vides that upon taking the evidence refer¬ 
red to in saotion 244, and such further 
evidenoe (if any) a 3 the Magistrate may of 
his own motion cause to be produoed and 
(if he thinks fit) examining the aooused, 
the Magistrate may aoquit or oonviot the 
scoured. It is dear that Seotion 244 re¬ 
quires the Magistrate to hear the aooused 
aDd to record the evidenoe whioh he ad¬ 
duces in his defenoe after the prosecution 
evidenoe is recorded. This is qaile consis¬ 
tent with the previsions of Saotion 342, 
and does not suggest any inference against 
the application of the provisions of Sec¬ 
tion 342 to the trial of summons-cases. 
Seotion 245 oontains the words "if he 
thinks fit”; but having due regard to the 
oontext, it appears to me that the words are 
used with reference to the further examin¬ 
ation of the aooused, whioh may become 
necessary or desirable in virtue of the evi¬ 
dence whioh the Court may call of its own 
motion. 

When we have a general provision as to 
the necessity of questioning an aooused 
person to enable him to explain the evi¬ 
dence against him after the witnesses for 

the prosecution are examined, the other pro¬ 


visions in the Code should be read as far as 
possible so as to avoid aa inooD-^stenoy. 
A particular provision may control ot limit) 
a general provision but the intention t.( 
lim t the opeiation of the general provision! 
mast be dear. Tne words "if he thinks] 
fit" do not, in my opinion, control or 
modify the provisions of seotion 342 but 
are oapab e of being read—and should be 
read—as serving a sufficient purpose, con¬ 
sistently with the provisions of section 
342. The suggestion made by Mr. Binning 
that the words "if he thinks fit" a r Q used 
in seotion 245, as it may not be neoe c sary 
for the Magistrate to examine the aooused 
if he is to be aoqultted may afford a fur¬ 
ther explanation of the use of the words 
without indicating any limitation upon the 
provisions of seotion 342. On a considera¬ 
tion of the provisions of this Chapter, I am 
unable to hold that the Magistrates are 
relieved in the trial of summons-oases from 
the obligation of questioning the accused 
generally under seotion 342 to enable 
him to explain the evidence against him 

after the witnesses for the prosecution are 
examined. 

The provisions of seotion 370, clause <f) 
do not suggest any inference to the con¬ 
trary. The words "if any" do not in any 
sense control the words of section 342. It 
has been held by this Court, and it is con¬ 
ceded in the argument, that in sp.te of 
these words it is obligatory upon the Presi¬ 
dency Magistrate to examine an aooused 
person under seotion 342 in the trial 0 f 
warrant-oases The words "if any" are 
u^od in seotion 289 of the Code; and in 
spite of these words the relaxation of the 
rule contained in section 342 is not allow¬ 
ed in the trials by Sessions Courts: see 
Emperor v. Savalya(l); Emperor v. Raju 
Ahilaji (2); and Emperor v. Baeapa 
Nmgapci (3). The purpose of section 370 
is to state the particulars to be recorded 
by the PresHenoy Magistrate instead of a 
judgment as provided in seotion 367 and 
not to lay down whether an aooused 
person shall be questioned or not in a 
particular oase or olass of oasaa. I do noli 
think that the words "if any" used in 
olause (/) of that seotion can be properly 
used as modifying the provisions of section 
342 as regards the Presidency Magistrates. 

If that construction were adopted seotion 
34 2 oould be rende red nugatory even in 

(1) (190 7) 9 Bom. Ti. R 856. *' ~ 

(2) (1907) 9 Bom. L. B. 780. 

(8) (1916) IT Bom. D. B. S92«=H I. Q. |gK 
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fche trial of warrant oa p es by Magistrates 
and trial 0 by Sessions Courts as the same 
wornn are u^ed in sections 253 and 282 of 
the Code. It - earns to me tnat the weak¬ 
ness of the argument urged on behalf of 
the Cro^n is indicated by the olroumstauoe 
that without a laboured attempt ho oonbrol 
or limit tbe plain meaning of the words of 
a c eotion applicable to all trials and in¬ 
quiries by reference to provisions in differ* 
ent ohapbors relating to different purposes, 
the result oonbeoded for by the prosecu¬ 
tion cannot be reached I should say that if 
the Legislature intended to limit the ap¬ 
plication of seotlon 342 in tbe sense sug¬ 
gested by the Crown theie would have 
been clear words to that effect in the 
seotion itself, tn the Chapter relating to 
general provisions as to inquiries and trials 
there are some c eobions of limited applica¬ 
tion and the words indicating the limita¬ 
tions are to be found in such sections. 

I imy mention that I have referred to 
tbe different provisions relating to the ex¬ 
amination of the aooased in the earlier 
Codes of 1861, 1872 and 1882, and in the 
Presidency Magistrates Aot (IV of 1877). 
The roheme oi the existing provisions as 
to the examination of the accused was 
adopted in the Code of 1882 I do not think 
that it will serve any useful purpose to 
examine them In detail : it is sufficient to 
say that I have not been able to find any 
indication therein to favour the oontrary 
view. I am, therefore, satisfied that the 
accused should have been examined in this 
ease as required by seotion 342. 

The question relating to the manner in 
whioh ?uoh examination Is to be reoorded 
under seotion 364 stands on a different 
footing. On that point I do not find any 
speoial provision regarding the Presldenoy 
Magistrates exoept that contained in sec¬ 
tion 864, sub-seollon (8). As regards the 
recording of evidence, seotion 362 makes a 
speoial and speoifio provision for the Pre¬ 
sidency Magistrates. It Is not without 
eignifioanoo that in section 364 whioh is to 
be found in the same Chapter, no similar 
differentiation is made as regards the man¬ 
ner of recording tbe nxamlnabion of an aoous¬ 
ed parson by the Presidency Magistrates. 
In the present oase, however, the point Is 
not whether the examination of the aoous- 
ed was properly recorded or not but 
whether the aooused was questioned at all 
after tbe witnesses for the proseoution 
were examined. 


The omis c ion to examine the aooused as 
required by seotion 342 cannot be condon¬ 
ed Having regard to tbe nature of the off¬ 
ence aod the facts of the oase, I d ' not think 
that it i c necessary in the interest of justice 
to order a re-trial I would, therefore, set 
a c ide the oonv otjion and sentence and direob 
the fine, if pail, to be refuaded. 

Crump, J.: -The question whioh arises 
for deoision at the outset in this oase is 
whether a Presidency Magistrate trying an 
aooased person for an offenoe punishable 
under seotion 352 of the Indian Penal Code 
is bound, before convicting, to examine the 
aooused person in the manner prescribed 
by seotion 342 of the Code of Criminal 
Procedure. 

The prooedure to be followed by Pre¬ 
sidency Magistrates differs from the 
procedure to be followed by other Magis¬ 
trates only in those particulars whioh 
are speoifioally . laid down in the 
Code of Criminal Prooedure and in this 
respeot the relevant sections are sec¬ 
tions 362 and 370 whioh prescribe the 
manner in whioh the evidence and the 
judgment respectively shall be reoorded. 
These two sections form exceptions to the 
provisions of Chapters XXV end XXVI 
which deal with tho mode of recording evi¬ 
dence in inquiries and trials, and with the 
judgment. Prima faoie nothing in these 
Chapters has any bearing on seotion 342 
whioh belongs to Chapter XXIV whioh 
ooobains general provisions as to inquiries 
and trials. The words of seotion 370 { f) 

" the plea of the aooused and his examina¬ 
tion (if any) " do not in reality affeot the 
present question for it oannot be doubted 
that there are oases other than those in 
whioh an aoousad person is oonvioted where 
it is unneoessary to reoord bis examination 
under seotion 342. If for iDStanee there 
is an acquittal under seotion 247 or 248 or 
a discharge under seotion 253 there may be 
no oooasion for the examination presonbed 
by seotion 342. That this is so is plain if 
It is remembered that the examination ot 
tbe aooused under that seotion is obligatory 
only for tbe purpose of enabling him to ex¬ 
plain any olroumstanoe appearing in evid¬ 
ence against him. If there is nothing to 
explain there is no necessity for the 
examination. CessarUe legis ration* oesial 
et tpsa lex . 

There is, therefore, nothing in the spe¬ 
oial prooedure provided for Courts of 
Presidenoy Magistrates whioh for the 
purposes of the present question needs to 
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be taken into account. With the exoen- 
tion of the two particulars noted in the 
preoeding paragraph the procedure for the 
trial of summons-oases and warrant eases 
is applicable in those Courts. The pre¬ 
sent case was a summons-case, and the 
question may, therefore, be generally sta¬ 
ted thus: "Is a Magistrate before convict¬ 
ing an aooused person of an offenoe triable 
as a summons-oase bound to examine him 
as required by S. 342 ?'* 

The mandatory portion of S. 342 may 
be set out as follows:—“For the purpose of 
enabling the aooused to explain any cir¬ 
cumstances appearing in the evidence ag¬ 
ainst him the Court...shall...question him 
generally on the case after the witnesses 
for the proseoution have been examined 
and before he Is oalled on for his defence." 
This is one of the general provisions as to 
Inquiries and trials as stated in the title of 
Chapter XXIV of which it forms part. It 
has been held by this Court that it applies 
to trials before a Court of Session In spite 
of the word “ if any ” in S. 289 : Emperor 
v. Raju Ahilaji (2) and Emperor v. Saval • 
ya (1). It has also been hold by this 
Court that a Presidency Magistrate cannot 
oonviot an aoous6d of an offenoe triable as 
a warrant case without recording his 
examination under this seofcion : Emperor 
v. Harischandra (4). So far as I am aware 
the point has not hitherto been decided 
with reference to summons-oasos. 

Prima facie S. 342 is of general applica¬ 
tion and is based on the salutary prinoipla 
that an accused person should have an 
opportunity of furnishing an explanation 
before he is oonvioted. The Legislature 
has not specifically exoepted oases triable 
under Chapter XX (sunamons-oases) from 
its operation, and the general principle on 
which it is based applies to those oases as 
strongly as to any other oases. But it has 
been urged that the language used in that 
Chapter excludes the applicability of S.342, 
Reliance is placed on the words " (if he 
thinks fit),” in S. 245 (l). It has been 
held, as I have already stated, that similar 
words in S. 289 do not have the effect 
contended for. It is significant that these 
words ooour in para (i) of the section 
\vhioh deals with acquittals. We are not 
now concerned with oases of aoqnittals. As 
I have already pointed out there may be 
oases in whioh the Court finds nothing for 
the aooused to explain, and in such oases it 

(4) (1907) 10 Bom. L. R. 501. 
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may have a discretion not to examine the 
accused. But I am unable to Infer from 
these words that where the Court finds 
that damnatory circumstances appear in 
the evidence against the accused, there is 
any dl^oreition in the matter. It is to be 
remarked that S. 244 (l) makes it obliga¬ 
tory on the Magistrate to “ hear the accu¬ 
sed after the evidence for the proseoution 
Is recorded" and I find it difficult to hold 
that had the Legislature intended to ex¬ 
clude the applicability of S. 842 they 
would not have done so In plain terms. 

The soope of S. 342 has been the subject 
of discussion in a recent case before the 
Patna High Court: Raghn Bhumji v. 
Emperor (5). The point there was as re¬ 
gards Sessions trials, but it appears that 
Sultan Ahmed, J., was inclined to hold that 
S. 342 did not apply to the trial of sum¬ 
mons-oases. The remarks upon this point 
are of course obiter . The distinction sug¬ 
gested, however, is that the words “before 
he Is called on for his defence" occurring 
in S. 342 are found in S. 256 which deala 
with warrant oases, and In S. 289 which 
deals with Sessions trials, but do not appear 
in Chapter XX whioh prescribes the pro¬ 
oedure for the trial of summons-oases. 
With all deference I am constrained to say 
that the argument depends upon matters of 
form rather than of substance. To call 
upon an aooused person to enter upon his 
defence is a necessary incident of every 
trial. Though that precise form of words 
is not used, the thing itself is indicated 
with sufficient dearness in S. 244. A 
Magistrate trying a summons-case must 
necessarily under that section ask the 
aooused what he has to say, and if he 
wishes to examine any witnesses, and 
when a Magistrate docs this he does in 
substance call upon the aooused to enter 
upon his defence. 

After giving the matter my best consi¬ 
deration I find no substantia! reason to 
doubt that S. 342 ie applicable to the trial 
of summons-oases to the extent whioh I 
have endeavoured to indicate. The omis¬ 
sion to comply with the section must 
necessarily attract the same consequence 
in these as in other trials, and it follows, 

I think, that the illegality vitiates the pro- 
oredlngs. It is not necessary to pronounce 
upon the merits, but in view of the trivial 
nature of the offenoe, and the olrcum- 

(i) (1920) 5 P. L. J. 480=j»8 I. 0. 49=1 Pat 
la. T. 341. a *' 
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slanoes as a whole no useful purpose would 
be served by a re-ferial. I would set aside 
fche oonviobion and sentence and direoli the 
fine, if paid, tio be refunded. 

Conviction and sentence set aside. 


* A. 1. R. 1921 Bombay 378. 

Maoleod, 0. J., and Shah, J. 

Aleook Ashdown Company Ltd .—Peti¬ 
tioners 

v. 

Chief Revenue Authority , Bombay —Op- 
posifee Parfey. 

Application for leave bo appeal bo bhe 
Privy Counoil, deoided on 2nd’Maroh, 1921. 

%Specific Relief Act , S. 45 —Order to fusing 
appltcation wider S. 45 by Spedal Bench if High 
(Sourt—Appeal lies to Privy Council—Specific 
Relwl Act , S. 4R— Civil P. C., S. 109 (b) 

An appeal lies to Privy Council from aa order 
refusing an application under R. 45, Spooifio 
Relief Aofc of the 8pooial Bonob ot the High 
Court. 26 Bom 396 and 28 Bom. 253, Rol on. 

[P. 378, 0. 1.] 

Kanga— for Pefeibloners. 

Thomas Strangman —forOpposIba Party. 

Macleod, C. J.—The petitioners ap¬ 
plied bo bhis Courh for an order under S. 
45 of the Speolfio Relief Aob directing bhe 
Chief Ravenna Au^horiby bo refer a oase 
for bhe deoislon of bhe High Courb under 
S. 61 of khelndian Income Tax Aob Vil of 
1918. 

The application was refused and bhe 
pebibionors now ask us bo granb them leave 
feo appeal bo bhe Privy Council. Is has 
been contended for bhe opponents that no 
appeal lieB from a decision of the Courb 
refusing bo make an order under S. 45. 

S. 48 says: — 

“Every order under this Chapter shall be exe¬ 
cuted, and may bo appealed from, as if it wore a 
decree made in tbo exorcisa of the ordinary origi¬ 
nal oivil jurisdiction of the High Court." 

S. 49 says :— 

“The costs of all applications and orders under 
this Chapter shall be in the discretion ot the High 
Court." 

Ib would certainly appear at first sight 
bbtab S. 48 only contemplated that orders 
directing an aob bo be dono or foreborne 
should be appealable as only such ordors 
oould bo executed. 

S. 49 also makes a distinction between 
applications and orders, and ib might be 
inferred bhab allbough bhe costs of an un- 
successful application are wibhin bho discre¬ 


tion of bhe Courbi an order for paymenb of 
costs would nob be an order such as was 
oonbemplated by S. 48. 

On the other hand, ib appears from bhe 
provisions of S. 104 and Order XLIII, 
tula 1, bhab bhe decision of a Court refusing 
an application is called an order. In some 
oases an appeal will lie from orders refus¬ 
ing relief as well as from orders granting 
relief, in some only from orders granting 
relief, and in others only from orders 
refusing relief, bub in S. 104, olause (g) and 
in Order XLIII, rule 1 (/) (p) (f) (r) and 
[s) appeals lie from orders under S. 95 and 
under oerbain rules without ib being stated 
whether bhe orders granb or refuse bhe 
relief asked for, and to bake one instance it 
has been held bhab an appeal will lie from 
an order refusing bo appoint a Receiver 
though ib is not a final order from whloh 
an appeal will lie bo bhe Privy Counoil: 
Chundi Dutt Jha v. Pudmanund Singh 
Bahadur (l). In Onslow v. Oommtssionen 
of Inland Revenue 12) Lord Esher, M. R. 
said :— 

“In the present case it becomes necessary for 
us to determine what is meant by an order and a 
judgment, and to see what is the distinction bet¬ 
ween them... A ‘judgment,’ therefore, is a deci¬ 
sion obtained in an aotion, and every other deci¬ 
sion is an order." 

Thero is, therefore, no insuperable dlffi- 
oulky in treating bhe decisions of bhe Courb 
iu refusing applications under Orders of 
the first Sohedulo of the Civil Procedure 
Code as orders appealable; nor is there any 
spooial reason why a party whose applica¬ 
tion for an order under S. 45 of the Speol¬ 
fio Relief Aob has been refused should nob 
be allowed bo appeal. In oases where an 
application under bho seoblon hat been 
made bo a singlo Judge of bhe Court and 
refused, appeals have boen enberbained 
by a Division Bench without any objeolion 
being raised and it seems bhab bhe question 
has only new become of importance be¬ 
cause bhis application having been made 
iu bhe first instance bo a Speoial Benob, 
an appeal, if there is one, will have bo be 
made bo bhe Privy Oounoil. The rule will 
be made absolute. Costs oosbs In bhe 
appeal. 

Shah, J. —The only ground upon whioh 
bhis application is opposed is that bhe right 
of appeal in proceedings under Chapter VIII 


ID (1895) 2 j Cal. 928. 

(2) (1890) 25 Q. B. D. 465=59 L, J.,Q. B. 556 = 
63 L. T. 518=58 W. R. 728. 
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of the Specific Relief Aob is limited 
to orders contemplated by S. 45 of boat 
Aob, and bbab an order discharging the rule 
or refusing to make the order prayed for is 
not within the scope of S. 48 of the Aob. 
The seoaion provides that every order 
made under this Chapter may be appealed 
irom as if ib were a deoree made in the 
exercise of the ordinary original civil juris¬ 
diction of the High Court. The words aro 
comprehensive enough bo inolude an order 
rejecting the application under the Chap¬ 
ter. In interpreting a clause relating to 
the right of appeal, I do not see any reason 
why the narrow construction suggested by 
the learned Advocate General should be 

aooepted. 

In oases where an order is made by a 
single Judge in the first instance discharg¬ 
ing the rule appeals have been entertained 
by this Court without any objection under 
the Letters Patent. I may refer fco 
Rustam J. Irani v. U. Kennedy (3) and 
Rai% Ismail v. Municipal Commissioner 
of Bombay f4) as instances on that point. 

Further, in Zipru v. Hari Supdushet (5) 
after a consideration of the various provi¬ 
sions of the Code of Civil Procedure, this 
Court held that an order under the p*rii- 
oular rule of the Code then under con¬ 
sideration would inolude a refusal to grant 
any relief under that rule. 

It seems bo me that under olausa 39 of 
the Letters Patent read wibh S. 109 of the 
Code of Civil Procedure we have to see 
whether it is a decree or a final order from 
whioh an appeal lies to this Court. 

The order in question for the purposes of 
the appeal is a deoree as provided in S. 48; 
and even if there be any doubt about it, 
I think that the order in question would 
be a final order within the meaning of 
S. 109 U>). 

In this case as there was no appeal to 
this Court but as the motion was heard by 
a Division Benah in the first instance, the 
only condition that requires to be fulfilled 
under S. 110 relates to the value of the 
subjeot-matter and that condition is admit¬ 
tedly satisfied. 

The applicants are, therefore, entitled to 
the certificate that the case fulfils the 
condition as to valuation. 

I oonour in the order proposed. 

__ Rule made absolute. 

(8) (1902) 26 Bom 896=4 Bom. L R. i. 

(4) (1904) 28 Bom 253=6 Bom. L. B 1001. 

(5) (1918) 42 Bom. 10=42 I. 0. 78*»19 «om. Ii. 
B. 774. 
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Macleod. C. J. and Fawcett, J. 

Basavanappa —Defendant- Appellant 

v. 

Tirishnadas Goverdhandas MadiwaU — 
Plaintiff-Respondent. 

Second Appeal No. 858 of 1919, decided 
co 16th July 1920, from the deoree of the 
Disb. T„ Dharwar. 

* Limitation Act , S. 14 —Plaint returned for 
presentation to Proper Court—Proceedings do not 
end until plaintiff actually gets back plaint — 
Plaintiff is entitled to exclude the days when the 
first Court was closed if he was so entitled wJien 
he filed plaint there. 

When a party is ordered to take baok his plaint 
and present it in the proper Court, the proceed¬ 
ings do not end until the party gets back hie 
plaint. 

Where the first Court was closed when limita¬ 
tion expired and so the plaint filed on the reopen¬ 
ing day was in time, the plaintiff is entitled 
to take advantage of those days during whioh the 
first Court was closed for the vaeation, and the 
oaloulation should be made in the same way as 
if the aeoond Court had been olosed for the vaea¬ 
tion. 36 Mad. 131 Dissented from. [P. 380, 0. 1.] 

Nilkant Atmaram —for Appellant. 

S. Y. Abhyankar —for Respondent. 

Macleod, C. J.;—The plaintiff filed 
this suit to raoover a sum of Bs. 866-3 3 
alleged bo be due on account of cotton 
dealings with the defendant between 
20 th May 1913 and 3rd June 1913. 
The suit was filed in the Hubli Court 
on the Yth June 1916, and admitted¬ 
ly was then within time because the Court 
opened after the vaoation on the 7th June. 
The defendant then pleaded that he was an 
agriculturist with the result that the suit 
had bo be filed in another Court, and the 
plaint was ordered on the 15th January 
1917 to be returned for presentation to the 
proper Court. The plaintiff actually took 
away his plaint on the 25th January and 
presented it on the same day in the Haveri 
Court. Clearly S. 14 of the Indian Limi¬ 
tation Aob applies and the time taken up 
in the tormur application from fcbe date on 
wnloh it was iustnbaued till the date on 
whioh the proceedings therein ended, had 
to be excluded. 

It was first argued that the proceedings 
ended on the 15th January instead of 25th 
January when the plaint wa9 returned. 
Clearly when a party is ordered to take* 
baok his plaint and present it in the proper! 
Court, the proceedings do not end untiJ 
the party gets baok his plaint. But then 
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it ia urged, that H we exclude the period 
(rota 7th June 1916 to 25tb January 1917 
and oonsidar whether the suit filed in the 
Havori Courb was within time, the suit in 
the Haveri Courb will skill be (our days 
out o( lime, the argument b«lng tha* bua 
period which was allowed bo be excluded 
owing bo the Hubli Courb being closed (or 
the vaoatlon when the plainb was died in 
that Courb could no looger be taken advan¬ 
tage of, afbor the order had been n.ade bo 
bake baok Iha plainb and file ib in another. 
Court Ralianoe was plaoed on the case Mira 
Mohidin Bowther v. Mallaperumal 
Pillai (1). With all duo rospaot it seems 
to me that the result, it that oaso were 
followed, would be most inequitable. 
Bearing in mind bhat the suit when filed 
in the first Court was in time, and that the 
time whioh was taken up by the proceedings 
in that Court oan ba excluded, it would be 
a most extraordinary result bbat when the 
suit was filed In ttao propei Courb, it should 
(be held to bo time-barred, dearly the 
(plaintiff is entitled to take advantage of 
(those days during whioh tha first Court 
(was olosed for bho vaaabion, and the calcu¬ 
lation should be made in the same way as 
if the seoond Court had been olosad for the 
(vacation. In my opinion, therefore, tha 
heolsion of the lower appollato Cours was 
[perfectly oorreol, and the appeal mush be 
(dismiHaod with oosbs. 

Fawcett, J.:—I agree. 

Appeal dismissed. 

(1) (19111 86 Mod. 181—11 M. L. J. 1000— 
12 I. 0. 68=(1911) 2 M. W. N. 221. 
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Shah and Chump, JJ. 

Met. Qangabai— Plaintiff-Appellant 

v. 

Met. Jankibai —Defendant No. 2-Respon- 
denb. 

Seoond Appeal No. 994 of 1917, decid¬ 
ed on 13bh July, 1920, from bbe deolsiou of 
bho Addl. 1st Cl. Sub J., Sholapur. 

llindu law— Widow—Alienation oj home by hus¬ 
band—Widow cannot assert right of residence in 
tho absence of a charg* in htr favour . 

All the right whioh tho wife has during her 
husband's life-time ia matter of a personal oblig- 
ation ariling from the evory existonoe of the rela¬ 
tion and quite independent of tho possession by 
the husband of any ptoVotly. ancestral, (ft edit- 
x aoquiicd. Therefore the wilt oaunot r*ii«t the 
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claim o! the purohasec of a house baaed on a sale- 
deed oxeouted by her husband duriog his life-time 
on tho ground of tho right of reaidacoe unleaa a 
oharge has beou oreated on it in her favour. 17 
Bom. U98 Ref. [P. 381, C, 1.] 

11. C. Coyaji and S. S. Patkar —for 
Appellant. 

P. B. Shingne—iox Respondent. 

Shah, J :—The plaintiff in this case 
sued tio recover possession of a part of the 
houso oonveyeci under a sale deed executed 
by defendant No. 1, Ramobandra, in the 
year 1904 in favour of the plaintiff's 
mokhor as hie guardian,during bbe plaintiff’s 
minority. Tho defendant No. I oooupied 
the house as a tenant under a rent note, 
whioh expired in February 1909. At the 
date of the suit his wife, Junkibai, defen¬ 
dant No. 2, was in possession of a part of 
the house now in question. Tho suit was 
filed against both of them. The defendant 
No. 1 died during the pondenoy of tho suit 
and ultimately the suit was defended by 
the wife both in her own right and as the 
legal representative of her husband. She 
pleaded that the sale-deed was a hollow 
transaction and that in any oaso she had 
the right of residence in that part of the 
bouse and that the purchaser must be 
taken to have purchased it subjeot to that 
right. Thero was also a ploa of fraud. Oa 
a consideration of all the defences the trial 
Court found against her and deoreed the 
plaintiff’s olaim for possession of the house. 
Defendant No. 2 appealed bo the Dlslrlol 
Court and the Additional Fireh Class Sub¬ 
ordinate Judge with appellate powers, who 
heard the appeal, raised the following 
point for deoision : “ Whether the defen¬ 
dant Las a right of residence in the plaint 
bouse, and, if so, whether the plaintiff pur¬ 
chased the said house under the sale-deed, 
Exhibit 62, with notioo of the said right of 
hers ?” It is stated in the judgment of the 
appellate Court that the appellant gave up 
all the remaining contentions. The appel¬ 
late Court oame to the conclusion that bbe 
defendant No. 2 had a right of residence In 
bbe house and that the sale In favour of the 
plaintiff must bo taken to be subjeot to her 
right of residence. Accordingly the deoree 
of the trial Court was varied and a part of 
tho house indicated in the deoree was 
allowed to remain In the possession ot 
Jankibai. 

The plaintiff has now appealed to this 
Court, and it is contended on his behalf 
that the lower appellate court is wrong in 
its view of law that the wife has a right ol 
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residence which can be enforced against 
bhe purchaser from her husband. On bhe 
other hand it is contended bhati she has 
such a right and that in any ease her posi¬ 
tion attar the death oi her husband must 
be created on the same footing as that oi a 
widow having a right of maintenance 
against bho family property. Ib is also 
urged on behalf of the respondent that she 
should be allowed eo raise bhe point as *o 
bhe benanii nature of bhe sale-dead in 
favour of the plaintiff and bhat there 
should be a remand on that point. 

Ib may be mentioned that the trial 
Court daoided on the evidence against her 
on bhe question of hiob as bo whether bus 
sale-deed was hollow, and in the appellate 
Court this question of fact appears to have 
been abandoned. The statement of the 
appellate Court on this point is quite 
distinct ; and I do not think that the res¬ 
pondent could now be allowed to raise the 
point relating bo a question of fact which 
was expressly abandoned in bhe lower 
appellate Court. 

As regards bhe question of bhe wife’s 
righb of residence I am of opinion that the 
lower appellate Court has taken an errone¬ 
ous view. All bhe right whioh the wife 
has during her husband's life-bimo is a 
matter of personal obligation arising from 
the very existence of the relation and 
quite independent of bho possession by the 
husband of any property, ancestral or self- 
aoquired. Ib is not suggested in the 
present oase that her righb of maintenance 
including bhe right of residence was 
deolared a charge on this property during 
her husband’s life-time. There was a suit 
by Janakibai against her husband for main¬ 
tenance after the sale of 1904 and ib is 
common ground that no oharge was created 
in favour of Jankibai in respeoa of this 
house; and indeed it is difficult to see how 
it could be done in view of the sale by the 
husband in 1904. 

Under these olroumstanoes it is difficult 
to understand how the wife could resist 
the claim of the purchaser based on a sale- 
deed executed by her husband during his 
life-time. The lower appellate Court has 
relied upon the oase of Manilal v. Bai 
Tara (1). That oase is really against the 
view taken by the lower appellate Court, 
In that oase the auobion-purohaser was 
allowed to take bhe house free from the 
plaintiff’s right of residence as a Hindu 

U) U892) 17 Bom. 998. ~ 


widow notwithstanding the fact that the 
purchaser had notice of her olaina. The 
original mortgage was effected by the hus¬ 
band of she widow and the sale book place 
ia execution of tho decree on the mortgage 
fefter the husband’s death. Mr. Sbingna, 
however, has relied upon certain observa¬ 
tions in the judgment, whioh were strictly 
not necessary for the purpose of she deci¬ 
sion, and whioh suggest that if the aliena¬ 
tion effected by the husband is nob for the 
family advantage or is in any way in fraud 
ot the rights of the wife, sue may have a 
claim against the alienee. In tn&b parti¬ 
cular oase there was no point as to whether 
it was not3 for She family advantage or 
whether the alienation was in fraud of the 
right o' the wife. It seems bo me that the 
opinion expressed about those observations 
in the oase of Jay anti Subbiah v. Alamelu 
ManQamma (2) by Mr. Justice Bhashyam 
Ayyangar is correct. In that oase, after 
referring to the observations in the oase of 
Manilal v. Bai Tara (1) the learned Judge 
expressed his opinion as follows:— 

“It does not appear from the report of the 
o,;se whether thoco was any male member of the 
family other than the husband. If from the 
deoisiou in that oase it is to be implied that, in 
the view of tho learned Judge who decided it, the 
widow would have a right to continue to reside 
in the house after it has been sold in aat 9 faotioa 
of a debt owing by her hueband; unless the debt 
was inourred for a purpose which would be benofi- 
oial to and binding upon his wife, I am unable to 
oonour in that view.” 

I do not think that according to law the 
wife's right to residence in this oase oould 
ba recognized against the alienee, claiming 
under a transfer effected by the husband 
during his life-time. 

I would, therefore, set aside the deoree 
of bhe lower appellate Court and restore 
that of bhe trial Court with costs of this 
appeal and in the lower appellate Court 
on the respondent, original defendant 
No. 2. 

Crump, J,:—I agree. 

___ Appeal allowed. 

(2) (1902) 27 Mad. 45. 
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Shah anu Cbom^, JJ. 

Dhanji J air am Mali— Plaintiff- Appel¬ 
lant v. 

Secretary of State— Defendant-Respon¬ 
dent. 

First Appeal No. 19 of 1917, decided on 
20th September, 1920, from the deoroe of 
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the Asst. J. Kbandoth, In Suits No 1 of 
1917. 

(a> Bombay Laud Ri-vcv.ue Code, S 3 . 79 1 and 
83 —Grant under S. 6S —Grantee prohibited from 
alienation—Contract for alienation is not b each 
cf condition of grant—Summary eviction of grantee 
under S. 794 ;s illegal. 

Where ia a gt.\n« of ooonpanoy ol certain lands 
made by Government tbe graatco is prohibited 
from alienating the land, a contract ioc al 00 a- 
tion dooa not amount to a bccaoh of the condi¬ 
tion of the grant so as to moke the grantee liable 
to bo summarily evicted under Bombay Baud 
Revenue Code, 8. 79-A. [P. 382, 0 2 J 

(b) Limitation Act, Art. 14— B-.mbay Land 
Revenue Code , S. 79A— Summary eviction under — 
Conditions necessary for such eviction not pruenl 
—Officer decs not act in ajjicial capacity — 
—Suit by evicted person — Art. 14 of Limitation 
Act docs not apply. 

Where the conditions neoetsaty for the exorolse 
of the power of summary eviction oonferrod by 
S. 79A do not in faot exist, tho District Deputy 
Colleotor oannot bo held to act in his official 
capacity if ho oviots a person undot; that section. 
So, Limitation Aot, Arc. 14 does no; apply to a 
suit for possession by tho evioted person.‘24 Bom. 
431 ; bll Bom. 825 and 30 Mad. 280 Foil. 

[t\ 383, C. 3.J 

Dhirajlal K. Thctkore and D. Q. Dalvi 
—for Appellant 

S. S. Patkar—iot Respondent 

Crump, J.— la 1903, tho pluinbiff ap¬ 
plied to Ibo Collector for a grant* of the 
oooupanoy of Survey Nos. 46 and 47 10 bho 
village of Ajanll. The oouupanoy was 
accordingly granted bo him 00 payments of 
Rs. 99 being three times bliu annual assess¬ 
ment. The grant was made on what is 
popularly known as *'«be restricted bonuio,” 
oerbain conditions being annexed piobi- 
blbing, alienation as permitted by S. 63 of 
tho Bombay Land Revenue Code. The 
relevant words of bho Kabu-ayafi aro as 
follows :— 

Neither I, nor my heirs nor any agont aoting 
on my behalf will create any enoumbranco on 
the land or any portion of it by way of lease, 
mortgage or aalo oc in »ny other manner." 

On August 9bh, L915, tho plainbitf made 
an application bo the Dislriob Deputy 
Collector in whiob he stated that the two 
lands were taken up jointly by himself and 
defendant No. 2, and prayed tthas Survey 
No. 46 might bo bransiorrad to thu name of 
defendant No. 2. On August 2i, 1910, the 
statement ot defendant No. A was record¬ 
ed by the Mamlodar. Do said that lie had 
paid the price of Survey No. 46, and pray¬ 
ed that it should be transferred to his 
name. On November 3rd, 1915, the 
District Deputy Collcobor held that there 
was a private airnngomenfe between plain¬ 


tiff and defendant No. 2 whiob constituted 
a breach of the conditions set out above 
and diroobed that the lands should be for¬ 
feited. In pursuance of this order plain¬ 
tiff was eviobad on January 18th, 1916 and 
on February 7bh, 1916 bho Collector reject¬ 
ed the appeals made to him. The suit was 
fried on February 6th, 19L7. 

Thors Is no dispute as bo th3 above facts, 
lb may be remarked that if there was In 
faoh a breaoh of the conditions of the 
Kabuliyat plaintiff would ooaso to be 
entitled to the oooupabion of the land as 
provided for by S. 68 of the Bombay Land 
Revenue Code and would, therefore, be 
liable to be summarily evicted by tha 
Collector in exercise of tho powers conferr¬ 
ed by S. 79A. lb is also clear that by 
virtue oi S. 10 the Disbriob Deputy Collector 
was empowered in this behalf. It may 
further be remarked that the use of the 
word “ forfeiture ” in the Disbriob Deputy 
Collector’s order is erroneous, but this is a 
matter of form only. What was In effeofc 
done was to eviob the plaintiff summarily, 

Tho only question of fact which is 
ob c oure is what was tho oxaob nature of 
the arrangement between plaintiff and de¬ 
fendant No. 2. The lower Court holds that 
there was no agreement prior in date to the 
Kabulayat and that is probably correot. 
Tho lapse of eleven years renders this un¬ 
likely and tho evidence ot defendant No. 2 
on the point is vague and unsatisfactory. 
De says: "‘I do not remember if I and Vanjl 
paid half and bait the amount that was 
first paid to Government...I asked VaDjl 
afn.r ho got tho lands to glvo me S. No. 46 
aud he oousontea.” The truth of tbe matter 

appears bo bo that defendant No 2 from time 
to time advanoed money to plaintiff for ex¬ 
penses of cultivation (the lands were origi¬ 
nally waste) and that latterly they arranged 
for tho transfer of one of the lands. It may 
bo noted that this was apparently the oase 
for defendant No. 1 In the lower Court. 
In Exhibit 17—the pursis of the Govern¬ 
ment Pleader—it is said “plaintiff has 
broken the conditions inasmuob as he has 
alienated S. No. 46 to defendant 2“. 
There is no evidence that any money was 
paid as purchase money and admittedly no 
dooument was executed. In these oiroum-i 
stanoos it Is difficult to understand in what 
way there has been a breaoh ot the condi¬ 
tions of the Kabulayat. There was at 
most a confer aot for sale which ot llS6li| 
oreates no interest in or ohargo on the 
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properly. Plaintiff and defendant No. 2 
appear lo have made false representations 
to the Revenue Authorities in the hope of 
inducing them to sanction tha transfer but 
this uan furnish no valid ground for the 
order of eviction. Beyond this there was 
nothing more than an attempt or intention 
to transfer which was never carried into 
affeot. It may, however, be remarked 
that if there was indeed an antecedent 
arrangement such as was suggested by 
plaintiff and defendant No. 2 the oase for 
applying S. 79A would be no stronger. The 
aotlon taken was (in my opinion) pre¬ 
mature, and not warranted by the terms of 
that seotion. The eviolion was therefore 
wrongful. 

But it bas been urged in appeal that the 
suit is barred by limitation. The point 
was not taken in the lower Court, and it 
is urged that Order VIII, rule 2, of the 
Code of Civil Procedure precludes us from 
considering the point. That order oannot, 
I think, be read as overriding the establish¬ 
ed praotioe. This is a first appeal and 
the general rule is that effeot should be 
given to a plea of limitation raised for the 
first time. It may further be noted that 
the faots necessary for the consideration of 
this plea are in substance set out in the 
plaint itself, which shows that the suit 
was filed more than a year after the date 
of the actual eviction. Thus it may he 
doubted whether, on a striot construction 
of Order VIII, r. 2 it was necessary for 
defendant No. 1 to plead limitation (see 
the words “or would raise issues of fact 
not arising out of the plaint”). 

It is argued for defendant No. 1 that the 
suit is barred by Artiole 14 of Schedule I 
of the Indian Limitation Act. The act of 
eviction, it is urged, was the aob of an 
offioer of Government in his offiolal 
capacity, and as the suit was admit¬ 
tedly brought more than a year after 
the date of that aot it must be held to 
be barred. The exact soope of Arbloie 14 Is 
a question not free from difficulty but I am 
unable to find any ground on which.this 
case can be distinguished from Surannan - 
na v. Secretary of State (1). In that case it 
was held that if a Collector disposed of 
land, the property of a private individual, 
purporting to aot under S. 37 of the Bom- 
bay Land Revenue Code, the disposition is 
a nullity because S. 37 does not give power 
to deal with the lands of private indivi- 
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i.ue oraer is in taco not one made 
by a public officer in his official capacity. It 
would appear to follow that the act of dis¬ 
possession is equally a nullity—nob in the 
sense that lb is a npgiigible quantity but in 
the sense that it is not an act done by an 
offioer in his official oapaoity. It, there¬ 
fore, stands on no other footing than an 
aob of dispossession by a private individual 
The basio dofoot is that wha’s is done is not 
within the statutory powers which the 
offioer purports to exercise inasmuch as 
the land does noo fall within that category 
to whioh alone S. 37 is applicable. In the 
present oase as tha conditions necessary 
for the exercise of the power of summarv 
eviction conferred by S. 79A did not in 
faob exist tha Distriot Deputy Collector 
oannol be held bo have acted in his offioiali 

capacity !n Malkajeppa v. Secretary oA 

State (2) the same line of reasoning is adop¬ 
ted. That also was a oasa under S 37 
The District Deputy Coileobor held erro¬ 
neously that the plaintiff was not entitled 
to the possession of certain land, and the 
suii was filed more than a year after the 
ordef It was held that the order gave 
She plsmtul a oause of action, but that as 
it was based on an erroneous view of the 
faots it was ulira vires. The Distriot 

S! P offin , UaU4 ° r d . id D0il 6harafor e, aot in 
hia offioial oapaoity and Art. 14 had no 

application. Is seems to me impossible to 

esoape the oonolusion that here too by 

parity °f reckoning the aot was not done 

by the District Deputy Collector in his 

offio,a! oapaoity The same principle is 

la.d down m Maharaja of Vizianagoram 

v. batrucherla Somasekara Baju (3) 

Where an offioer ot Government purports 

to aob under a statutory authority but in 

faot aots in exoess of that authority his 
aot should be treated as a nullity It is 
perhaps sampler t° say that the act is not 
an offioial aot for that view brings out 

no° r bar° ea Thl 1883011 Why Ar ‘ ioIa 14 is 
no bar. This appears to be the view 

prnn 01 ^ 0 ■ u“ bS thiS and D ° Valid 

g ound 1 = shown for questioning It. I, 

would appear to follow that Artiole 14 

thLThR P ,n , r t>1 °fu h9ra - 14 is noS disputed 

that the suit is otherwise in feime. 

7 0 nl d.‘before, reverse the dooree of 
the lower Court and make a deorse for 
possession an3 maS n e profits 

l. ( e. ST 86 Bo^^bTo^ITw 

(3j (1906) SO Mad. 380=17 M. L. J. 147 . 


(1) (1900) H Bom. 485=3 Bom. L. R. 961. 
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Order XX, rule 12, erf the Civil Procedure 
Code. Possession to bo given bhree 
months after the receipt of bhe record in 
*he lower Court Plaintiff io rooover his 

oosbs throughout 

Shah, J :—I conour. I desire to add a 
word with reference bo bhe point of limita¬ 
tion raised on behalf of defendant No. 1 for 
the first time in the appeal before ns. 
In view of the allegation in the plaint, 
according to the provisions of Order VIU, 
rule 2, limitation ought to have be«n plead¬ 
ed. No such point was made in the wribben 
statement whioh was practically oonfinod 
to the point as to the breach of the condi¬ 
tions of the grant. It is a point, whiob, if 
not raised, is likely to take the opposite 
party by surprise. The effeob of the omis¬ 
sion to raise this point is, as stated by 
Buokley, L. J. in In re Robinsons Settle - 
merit Gant v. Hobbs , (4) with reference to 
the corresponding English rulo, not to 
exclude from the consideration of the 
Court the relevant subjeot-matter for 
decision simply on the ground that it is 
not pleaded, but to leave the party in 
mercy and the Court will deal with him 
as is just. Having regard to the nature of 
the point, as also to the circumstance that 
it Involves no investigation into any fresh 
facts, we have considered the point of 
limitation. It so3ms to me that the real 
question iu the case is whetbor any broaoh 
of the conditions of the grant is establish¬ 
ed; for if that is not established under the 
circumstances of this o >se the defendant 
No. 1 must fail on the merits as well as on 
the point of limitation. That was probably 
the reason why the point of limitation was 
not separately raised in the lower Court. 
Both on the question of faot as to the 
alleged breach of the conditions of the 
grant, and on the question of law as to the 
effeot of that finding on the point of limit¬ 
ation I entirely agree with my learned 
brother. 

Decree reverse*!. 

(4) (1912) 1 Oh. 717=105 h. T. 445=81 L. J. 
Oh. 593=28 T. B. R. 298. 
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Maoleod, 0. J., and FaWOETT, .T. 

Gabu —Plaintiff-Appellant 

v. 

Zipru —Defendant-Respondent. 

Second Appeal No. 711 of 1919, decided 
on 1st July, 1920, from the doolslon of the 
Assistant J., Khandesh. 


Limitation Act, Arts. 89 and 62— Hindu Joint 
family — Partition—Immovable properties divided 
—Securities left in the name of one member for 
realisation division—Securities realised but 

not divided—Suit by other members to recover 
their share will be governed by Art. 89 —Limitation 
Act , Art. 62. 

Where at a partition immovable property ig 
divided, but the dobte due to the family are kept 
joint in the name of one of the members to be 
realised by him and divided among all the mem¬ 
bers, all the members become tenanta-in common 
with respeot to the debts. The member realising 
the debts must be considered as the agent and a 
suit by the members for the raoovery of their 
share of the debts after their realisation would 
bo governed by Art. 89 and not Art. 62. 

Time would not begin to tun until a demand 
was made and refused, or the member realising 
the debts showed his intention to hold the fund 
woioh ho had collected against the other members. 

24 Cal 809 Dist. [P. 886, 0. 1] 

D. R. Pativardhan —for Appellant. 

P. B. Shingne —for Respondent 

Macleod, C. J.; —The plaintiff sued [ox 
an aooount and for reoovory of his jrd 
share of the prooeeds of oerbaln securities, 
alleging that the plaintiff, Ramsing, father 
of the defendant, and Ravjeo were three 
brothers living jointly ; that they divided 
iu June 1898 the immoveable estate, but 
that they kept joint certain cash securities 
as they were all in the name of Ramsing 
who was the elder brother \nd manager of 
the joint osbabo ; that at bhe time of parti¬ 
tion it was orally agreed that Raising 
should realize the securities and divide the 
proooads among the three brothers; that 
Ramsing did not divide the proceeds nor 
give any aooount; that Ramsing died on 
fith January 1914; and that after Ram¬ 
sing’s death the plaintiff asked the dofond. 
ant for an account bub he refused to 
give it. 

The suit has boon dismissed in both 
Courts. The learned Judges bald that the 
claim was barred by limitation, it being 
governed by Artiole 62 of the Indian Limi¬ 
tation Aot. Exhibit 62 is a doomnent 
which evidences the arrangement male by 
the brothers with regard bo the securities .It 
was written bhoroin that the three brothers 
had joint and equal ownership over them, 
and that those securities had to be recover¬ 
ed. Therefore it must follow that the 
securities, moaning bheeby the debts due 
to tho family by outsiders, remained joint 
family property, or at the least they re¬ 
mained family propoihy undivided after 
the separation, in whioh oase tho members 
of the family would b® with regard to those 
securities tonants-in-oommon. It oannot 
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be« therefore, in my opinion, that whoa 
Bainsing collected these debts on behalf of 
himself and his brothars, the money so got 
in would be considered as money had and 
received for his brothers so that time would 
begin to run in his favour at once. I 
should prefer to think that the money re¬ 
mained as owned by the three brothers as 
tenants-in-oommon, and that time would 
not begin to run against the other brothers 
until a demand was made and refused, or 
Bamslng showed his Intention to hold the 
fund which he had collected against his 
brothers. However that may bo, in any 
oase ha must be considered as an agQnt for 
his brothers, and in that oase Article 89 
would apply, and time would not begin to 
run until the account was demanded and 
refused, or if no demand was made, when 
the agenoy was terminated. 

The lower Court has relied on the deci¬ 
sion in Banoo Tewary v. Doona Ternary (l ). 
That was a very similar oase to this. The 
learned Judges applied Artiole 62 of the 
.Indian Limitation Act, although they said 
j that the defendant was aoting on behalf of 
hls co-sharers as their agent in realising 
their share In these monies. With all duo 
respect it seems difficult to see whv Article 
62 was applied, and not Artiole 89. In a 
oase of this description, the other sharers 
Would nob be expected to know when the 
debts were recovered by the members of the 
family, entrusted with their recovery, 
and it would seem to be very inequit¬ 
able to hold that time was running against 
them from the time the monies were 
received, when they could not tell on 
what dates they had been reoeived, and 
oould not be aware that the managing 
member was intending to hold those monies 
•gainst them. In my opinion, therefore, 
the decision of the lower appellate Court 
was wrong, and there should be a decree 
in favour of the plaintiff for an inquiry 
into the amount of debts recovered by 

Bamslng. The appellant will be entitled 
to his costs up to date. 

Fawcett, J.:— I agree that Artiole 62 
of the Indian Limitation Aofc is not appli- 
oable on the fao*s of this case. It Is true 
that that Artiole has been held applicable 
to a oase where the members of a ioint 
family became divided, and one of the 
members reoeived debts due to the family 
prior to the division. Besides the oase of 
Banoo Tewary v. Poona Terna ry (1V refer- 

(1) (1890 >4 Oaf. *09. 

1991' B—49 
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red to in the learned Chief Justice’s judg¬ 
ment, there is that of Vaidyanatha Aiyar 
v. A.tyasamy Aiyar (2). But in this latter 
oase, at p. 193 of the report, it is explain¬ 
ed that Article 62 is properly applicable 
because the debbs there were not recovered 
or realised by the defendants or any of the 
other brothers, as representatives of the 
family or on behalf of the other members 
as well. This distinguishes that oase from 
the present one, for Ramsing’s aotion in 
paying Ravji R 8 . 600 in satisfaction of his 
share and tendering an equal amount to 
the plaintiff shows that Ramsing was 
oolleoting these debts on behalf of himself 
and the other two brothers. 

I can see no valid reason why Artiole 89 
should not apply to a oase like the pre¬ 
sent, and in support of this I may oite 
Raja Setrudherla Ramabhadra v. Raja 
Setrucherla Virabhadra Suryanarayana 
(3), in whioh the Privy Council held that 
an older brother was in the olroumstanoes 
of the oase liable to aoaount on the foot¬ 
ing of an ordinary agent. There i* nothing, 
therefore, whioh renders ib inappropriate 
bo hold that Ramsing was an agent of the 
other brothers within the meaning of 
Article 89 of the Indian Limitation Act. 


g J 2) (1909) 82 Mad. 191=1 I. Q. 408=19 M.D.J. 
(p! B 0.). 1899> 22 Ma<3 ‘ 470=,,2S I A - 167 = 7 Sac. 510 
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Maoleod, C. J. and Shah, J. 
Shankar Doji Naik^ Appellant 

v. 

Dattatraya Vinayak Rhandahkar— Res¬ 
pondent. 

Seaona Appeal No. 829 of 1919, deoided 
on 18th January 1921. from the decree of 

1917 SS t Z " H ’* lna S iril in Appeal No. 16 of 

£f ,s * %£2- lass-**- 

Execution sale does not bind legal representative. 

Where in execution of a decree affainsfc a 

?£“’•»«>«<>• b Dot .erved on 

of tbs deceased who 
is m possession of the estate bnt on some on. 

Utter doM p° t* tb " ^^representative and the 

n °‘ appear and there ia no adindioe. 
tion of the question whether he la the true 1 m!i 

representative, a .ale of th. relate ta nVtZata ’ 
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OQ fche true legal representative although he may 
be a beDefloiary under the deoea^ed’a will who 
baa uot trtkeo a probats of the will. 25 Bom. 387 
P. C. and 3< CM ‘296 P. 0. Diacuaaed. 

(b> H<ndti Law-Will— Probate it not 
iarv unle*t executor it asterttng right in Court as 
plaintiff. 

P,r Macieod . 0. J— There \e no necessity lot 
an exeou’or or exeoutrix under a will ©loomed 
by a Hindu to obtain probate It is only when 
proceedings have to be taken in a Court of justice 
and when it is necessary in suoh proceedings for 
tbo plaintiff to prove his title under the will to 
the reliefs be oleims that the Court will insist 
upon probate or letters of administration being 
granted before the plaintiff oan take advantage of 
the deoree L** *•* 

(o Ctvil P. C., S. 100— Inference from given 

set of faett it question of lato. 

Per Macieod. C J What inference should be 
drawn from a certain set of facts is a question of 

law which can be dealt With in second appeal. 

[F O"to f U. 

0. S. Boo for S. 7. Abhyankar —lor 

Appellant. 

A. O . Desai —for Responded No. 1. 

Macieod, C. J.:—The first plaintiff sued 
to recover separated possession of a one- 
third share in the suit property, alleging 
that this property was purohased by the 
seoond plaintiff on the 6th of July 1905 at 
a Court sale In execution of a decree against 
one Narayan Fakir; that the seoond plain¬ 
tiff obb lined possession of the property on 
the 28 th of October 1908 and sold bis right 
to the first plaintiff by a sale deed dated the 
4th ol July 1911. The contesting defendant 
was defendant No. 9, Rangutai, who appa¬ 
rently was not made a defendant in the 
fir 1 b instanoe. She and the 10'h defendant, 
to whom she had sold the property in suit, 
appear to have been added after the suit 
was filed. The defendant No. 9 was a bene¬ 
ficiary under the will executed by the de¬ 
ceased Narayan on the 22ad of September 
1904. The father of the first plaintiff had 
obtained a money deoree against Narayan 
Fakir on the 29th of January 1904. 
Narayan died in Bombay on the 28lh of 
September 1904. By his will be bequeath¬ 
ed his property to his mistress Rangutai as 
he had no wife or ohildren. On the 2nd of 
November 1904 Vinayak made an applica¬ 
tion lor exeoution of his deoree against the 
property of the deceased Narayan, and 
under Order XXI, rule 22, he was bound 
to issue notice against the legal repTesen* 
lative of the dtfooa^ed Naravau. Oe served 
tho notice on Taramati, the widow of 
Narayau’s brother Bala. The suit pro¬ 
perty was accordingly attaohed and brought 

to sale. The sale bad to be repeatedly put 


off fer want of bidders and finally on the 
6th of July 1905 the seoond plaintiff, who 
happens to be the brothor-in-law of the 
first plaintiff, purohased three lots for 
Rs. 11 although they were valued in 
the Darkb*st application at Rs. 120. The 
1st plaint,ff, his father the original decree- 
holder apparently having died, received, 
as the Judge observes, symbolioal possession 
of the propeity on the 28lh of Ootobef 
1908 although the second plaintiff thl 
auction-purchaser did not sell to the first 
plaintiff until 1911. Meanwhile Rangutai 
had applied to the Distriot Court for pro* 
bite of the will of the deoeased NarayaO 
on the 26th of November 1904. Her ap* 
piloation was opposed by Natayan’s oousixi 
Rama who set up a contention that he and 
his cousin were the next heirs to the de¬ 
ceased. Finally on the 2Lst ol Deoember 
1905 Rangutiuls application was granted. 
We have then this state of facts, that the 
legal representative of Narayan was Ran- 
gutal and there was no obligation on her 
to apply for prob tte of the will. Though! 
before probate was granted, it would ha 
open to any one to oontend that she was! 
Dot the legal representative of >thi| 
deoeased, still she was the parson who! 
prim* fade should have been served with! 
a notioe under Order XXI, rule 22 There-* 
fore she objeots in her written statement 
to the sale on the grouni that she had no 
notice as required by law, and that the 
deoree* holder had intentionally joined 
different persons as the heirs of tne deceas¬ 
ed in the exeoution proceedings. In 1915 
Rangutai sold her interest in the suit pro- 
petty to the 10th defendant. 

Tbe trial Court dismissed the plaintiff's 
suit with costs. The seoond issue wae: 
Whether, as defendant No. 10 oontendei 
the auction sale was invalid for want of 
proper representation. That issue was 
found in the affirmative. 

Now it is admitted that notioe was 
served on Taramati, but no question was 
raised lu the exeoution proceedings whether 
Taramati was or was not the legal repre¬ 
sentative of Narayan. It was not proved 
that Rangutai had any notioe whatever of 
the*G execution proceeding -, although there 
seemed to be evidence that the exeoution- 
creditor bad knowledge that probate pro¬ 
ceedings ware going on. Under S. 2, ol. (II) 
of the Civil Procedure Code the term "lege! 
representative' inoludes any person* who 
Intermeddles with the estate of the deoeased 
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Therefore an exaculion-oreditor seek¬ 
ing execution against a parly oan serve 
notice under Order XXI, rale 22, on a 
person intermeddling with the estate of 
the deceased, and bhau would be service on 
the legal representative. Ii does nol follow 
that he knereoy secures himself against 
any objection fchul may be raised in the 
execution proceedings which oonlmue after 
fche sorvioe of suon noiioa. He is liable ko be 
met with Ibe objection alter wards, eilber 
khak the person on whom notioe was served 
was not as a matter of faot intermeddling 
with the estate, or that as a matter of faok 
there was a true legal representative m 
existence at the time. It cannot be that 
execution proceedings oan be good against 
the true legal representative without 
notice, merely by serving notioe upon 
some one, whom 1 may oall a quast legal 
representative, on the ground tnat he was 
intermeddling, it seems obvious, there¬ 
fore, that alter the execution sale which 
was held after notice to Taramati. Bangulai 
oould have bled a suit to set aside the sale 
on the ground that there were irregularities 
in the proceedings owing to the notioe not 
having been served upon her. In order to 
succeed in that suit sue would have to 
bring a suit within the period allowed by 
the Indian Limitation Aot. It does not 
appear to have been considered in either 
Cuuit whether as a matter of faot 
Taramati was intermeddling with the estate 
of Malayan. Considering that Marayan 
was entitled to an undivided one-third 
Share in the suit property it is extremely 
unlikely that tuere was any evidence at all 
that Taramati was intermeddling with 
Narayan’s undivided share, and it is also 
most probable that she was served with 
notice not because she was intermeddl¬ 
ing* hut because she was the widow of 
Malayan s brother. 

In appeal the aeoree of the lower Court 
dismissing the suit was set aside. The 
learned Judge considered that the estate 
of the exeoution-dubtor Narayan was duly 
represented, that the sale was not invalid 
on the gtound that the estate was not 
duly represented, that the seoond plaintiff 
did not aot as Benamidar at the Couit sale 
to the hist piaintiff, and accordingly passed 
a decree that the 1st plaintiff, appellant 
Mo. i, was entitled to recover possession 
ol one-thud ot the piopeity in auit on an 
equitable partition, 


How it seems 


peiUotl^ 


clear that there 


was a defect in the execution sale. Until 
that defeot was discovered it is pcrfeofciy 
true that the auofciou-purobaser would have 
seemingly a good title, and if hi had got 
possession of what be baa purchased and 
no proceedings had been taken wunin one 
time allowed to set aside the sale, ms title 
would become absolute. But it makes all 
the difference that he did not get possession 
but merely a certificate of sale, and until 
he oould geu possession of the suit property 
from the person aotuaiiy in posstssiou, his 
title would be open to any objection that 
might be taken by the person in possession, 
for with regard to any person in possession 
the certificate of sale might be wacte- 
paper. It seems to me a perfectly ordi¬ 
nary oase in whiob a person asserting a 
title was endeavouring to eject a party 
in possession. Clearly the person asserting 
the title had to prove it, and it was open 
to the defendant to prove, as far as the 
plaintiff was oonoerned, that his title was 
not a good one, and the question of limita¬ 
tion did not arise. 

The result must be, in my opinion, that 
the defendant is entitled in this suit to ask 
the Court to hold that the auction-purchaser 
as against the defendant obtained no titi^ to 
the suit property. In my opinion that is 
so, unless the auotion-purobaser can prove 
that the execution sale was held m con¬ 
formity with the conditions of fche Civil 
Procedure Code. Against any outsider it 
may well have been that the present con¬ 
tention of the defendant would not suooaed. 
The plaintiff would be able to show that ha 
had served notioe on some one purporting 
bo be the leg*l representative, ana that the 
sale was held accordingly, and he would be 
entitled to get possession on the basis of 
his certificate of sale. But against lhi 9 
defendant clearly it would not be sufficient 
to prove only that notioe bad been served 
upon some one purporting to be the legal 
representative. This is a oaso of the true 
legal representative being in possession and 
being attacked by the Court purchaser who 
bad purchased at a sale held without notioe 
to the true legal representative. We have 
been referred to the oase of Malkarjun v. 
Narhari , (I) but there the facts were 
entirely different. The sale bad teen held 
in execution proceedings. The question 
who was the legal repr esentative ol the 

0) 11901) 25 Bom. 337-27 1. A. 
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deoeased execution debtor bad aotaaily 
been adjudtoaled upon by the e*you*lag 
Court. it) seems bnaa bhu adju iioaV.ou w*s 
wrong. Tnair Lordships of the Pi ivy 
Counoil, admitting that fcuuie bad oeon un 
irregularity, decided koa'i fcba aggnevod 
paifiy bad a remedy prescribed by law for 
setting mailers right under b. 3il oi aba 
Code of L877 or by suing uo get) the order 
sel aside. Bui as Ibo plaintiff in aba suit 
before Ibem had nol taken Inal ojurse, his 
rights hid beau losl. Toab deui \m was 
explained in tihe oaae of Khtarajmal v. 
Datm (2). Their Lordships said in i ilereuoe 
lo Ihe remarks of Lord Uobbouso in Mat- 
karjun v. tfarhart U) “it Ihe Couit decides 
wrong, lha wronged parly can only lake 
Ihe oourse prescribed for setting mailers 
rlghl, and, if lhal oourse is nol taken, lha 
daodsion, however wrong, oannol be distur¬ 
bed.” Therefore it bho preseul defendant 
was plaintiff suing lo recover Malayan's 
onelbird share in Ibis properly oloariy 
he would bo oul of Court, ce-jause he 
oughl to hive bled the suit within Ihe 
lime allowed to gob bho Court sale sol 
aside. If he bad filed bia suil wilhin Ihe 
proper lime he would have had a very 
much slronger case than that of tho plain¬ 
tiff in Malkarjun v. Narhan (1) as there 
had been no adjudication wh.itovor on Im 
question whether or not Taramaal was a 
person on whom nobioe ought to have boon 
served under Order XX.I, rule 22. There¬ 
fore 1 think lhal Iho finding of the lower 
appellate Court that the deceased oxeou- 
lion-deblor, Narayan, was duly represented 
at the Court sale was erroneous. To this 
extent it might appoar that Ihe oslabo was 
represented, because nolioe was served on 
someone who was called Ihe legal represen¬ 
tative. but the right of the defendant in 
this oase lo dispute the faol that the estate 
was properly represented had still boon 
preserved, and therefore the defendant 
having dearly shown that tho estate as a 
matter of iaot was not properly represent¬ 
ed, the sale oannol bo binding upon him. 

On tho general aspeot of the prooaedings 
there seems little dount that the decree- 
holder and the plaintiffs were noting in 
oollusion in order to obtain title lo the suit 
properly by a Court sale. They knew before 
the Court sale that Malayan hud left a will 
and it wub their duty lo asoert.un whether 

<V2 Ual. iiyc=ib‘i 1* A. a’3—9 0. W. 
N. bom. L. li 1«=*‘J A- L 1=1 c. L. J. 
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there was any one named in the will who 
ooula be dealt with as the legal represent¬ 
ative. it was argued for the respondeat that 
until Rangulai obtained probate she was 
no* bho legal representative of tbe deceas¬ 
ed. Bab there is no necessity for an exeou-i 
tor or exeoulrix under a will executed byl 
a Hindu bo obain probate. That is noil 
compulsory in this country. It is only! 
when proceedings have to be taken in al 
Court of Justice and when it is necessary! 
in suoh proceedings for the plaintiff tol 
prove his title under the will to the reliefs! 
he olaims that the Court will insist upon! 
probate or letters of administration being 
granted before the plaintiff can take ad-| 
vantage of the decree. Clearly from the! 
date of Najayan’s death Rangutal was his 
true legal representative. Vinayak before 
the oxeoution sale was perfectly aware of 
that fact. Qe served a notice upon the 
widow of Narayan’s brother. He had not 
even proved that the widow was in suoh 
possession of the estate that she oould be 
oalled an intermeddler under b. 2, olause 
111), of the Civil Procedure Code, and 
as a matter of fact one may safely infer 
that she was served with notice as being 
one of the relations by marriage of Nara¬ 
yan. Then we have this fact that thi9 
properly was sold at an undervalue and 
that it was purchased by a brother-in-law 
of tho execution-creditor s son who some 
years after the sale purported to obtain a 
better title to the property by taking a 
conveyance from him. All those are faots 
from whiob a Court is entitled to draw an 
inference that the plaintiffs and Vinayak 
were aoting in collusion with eaoh other, 
;<nd the question what Inference should bei 
drawn from a certain set of faols is a ques-j 
lion of l aw which can be dealt with ini 
second appeal. It seems to me that tbe| 
only possible inference to be drawn from 
the faots proved is that tbe plaintiffs were 
endeavouring to acquire a right to Nara- 
yan s property in fraud of Rangut&i. 

I think, therefore, that the deoree oi the 
trial Court was correct, that the appeal 
must* be allowed and the plaintiffs' suit 
dismissed with costs throughout 

The oross-objeolions are dismissed with 
oosts. 

Shah, J. — I concur in the order propos¬ 
ed by my Lord the Chief Justice. I agree 
that the sale held by the Court in the exe¬ 
cution proceedings, at which the plaintiff 
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No. 2 became the auotion-purohaser is 
null and void in this case, because &ha 
proceedings were held in the absence of 
and without notice to the true legal repre¬ 
sentative of the deceased judgment-debtor 
Narayan. It is dear on the faois of this 
case that throughout these proceedings the 
true legal representative of Narayan was 
the executrix appointed under his will. She 
was never mentioned as the legal represen¬ 
tative in the proceedings, nor was any 
notioe given to her as required by Order 
XXI, rule 22. The person who was men¬ 
tioned as the legal representative was 
Taramati, the widow of Narayan’s brother. 
She was described as the heir oi the decea¬ 
sed Narayan. But in view oi the will left 
by Narayan the heir was not the legal re¬ 
presentative, nor is it clear on the facts 
that she was the next heir apart from the 
will. However that may be, it is dear 
that in the execution proceedings, though 
a notioe was served upon Taramati, she did 
not appear and there was no adjudication 
by the Court, right or wrong, that Tara- 
jnaati was the legal representative of the 
deoeased Narayan. The sale was thus held 
in the absence of the true legal represen¬ 
tative and without the necessary notioe to 
that representative of the execution pro- 

I oeedings. The effect of initiating the exe¬ 
cution proceedings after the death of the 
judgment-debtor in the absence of the true 
legal representative and without any notioe 
to her is that the sale is null and void 
and that it confers no title upon the 
auction-purchaser. 

In this view of the matter it is not 
neoessary to consider whether, if the sale 
were merely voidable at the instanoc of 
the true legal representative, she is prevent¬ 
ed in this suit from contesting the title 
of the auotion-purohaser in virtue of her 
having failed to take the neoessary steps 
to have the sale set aside within one year 
from the date of the sale. If the person 
mentioned as the heir of the deoeased was 
held in the execution proceedings to be the 
legal representative of the deoeased, rightly 
Or wrongly, as was the oasa in Malkarjun 
v. Barhari (1) the question which' I have 
just mentioned might have arisen. It is a 
question upon which I feel some difficulty 
in ooming to a conclusion ; and it is not 
neoeseary for the purposes of this appeal to 
express any final opinion on the point. In 
view oi the observations in Rhatrajmal v. 
Daim 12 ) and Baghunath Das v. Sundar 


Das Rhetri (3) with reference to Mallear• 
juris case I feel no hesitation in holding 
in this case that the Court sale gave no 
valid title to the auction-purchaser and 
that the sale was null and void. 

As regards the general aspect of the case, 
I agtee that the facts proved in the case 
really indicate an attempt on the part of 
the deoree-bolder to get the property of the 
deoeased judgment-debtor sold at an under¬ 
value to a near relation of his in the 
absence of and without notioe to the true 
legal representative by mentioning as the 
legal representative of the deoeased judg¬ 
ment-debtor a person who is not shown 
now and who was not shown in the execu¬ 
tion proceedings to have been the legal 
representative of the deceased judgment- 
debtor in any sense. Taramati is not 
shown to have intermeddled with the estate 
and, as I have said, she was mentioned as 
the hair of the deoeased, in whioh capacity 
in view of the will she could not represent 
the deoeased Narayan. 

Appeal allowed . 

(3) (1915; 42 Oal. 72=24 I. 0. 304=41 I. A. 251 
(P.O.). 
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Macleod, 0. J. p AND Fawoetx, J. ;j 

Bajmal Qirdharilal Mar wadi— Plaintiff- j 
Appellant j 

v. 


Maruti Shivaram and others— Defen- 
dants-Bespondents. 

Second Appeal No. 427 of 1919, deoided 
on 13th July, 1920, from the decree of the 
Dist. J., Ahmednagar. 

* 11 —Proceedings under 

para t. 20 and 21, 8ch. 2, are not proceedings in 

suit under S. 11 —Civil P. O., 8ch\ Paras. 20 
and 21 . 


me proceedings under paras. 120 and 21 of the 
Beoond Schedule are not proceedings in a suit, 
though for the purposes of convenience they may 
be numbered and registered as a suit. 32 All. 484; 
29 Oal. 167 and 18 Oal. 414 Ref. [p. 390 , 0 . 1 .] 

(b). Limitation Act, Art. 120 —Suit to enforce 
award Art. 120 appiiee—Arbitration. 

A suit to enforoe an award is governed by Art. 

[P. 390, C. 2.] 

A. O. Desai—tox Appellant. '1 

. I. N. Mehta and M. B. Dave— for Bas. 
pondents Nos. I and 2. 


Macleod, C. J. —The plaintiff sued to 

enforoe. an award against the defendants 
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Various i c sues were raised in tbe trial 


Court. Tbe 4tb issue was—Is toba suit 
barred by limitation ? Tbe trial Court 
held that the suit was barred. It proceeded 
to find on the retraining issues. The 
result was that the suit was dismissed. 

In appeal the learned appellate Judge 
held that tho suit itself was not barred by 
limitation. bDt that it was barred by the 
rule of res judicata. It appears that the 
award was made on the 28th November 
1910. Tbe plaintiff then applied to file 
tbe award under para. 20 of the Seoond 
Sohedule bo the Civil Procedure Code. 
That application was rejeobed on the \ 2th 
January 1914. The plaintiff could appeal 
against that order under S. 104 of the 
Oivil Procedure Code. The plaintiff did 
appeal to the Dislriot Court, and also ap¬ 
plied to tbe High Court in revision, but in 
both Courts the lower Court’s decision was 
upheld. 

It hae now been argued that the question 
whether the plaintiff is entitled to get a 
deoree on the award is res judicata and this 
suit was therefore barrod. It can only be 
rc i judioata if the application to file the 
award oan bo considered as a suit. No 
idoubt tbe application under para. 20 of tbe 
Second Schedule to the Civil Procedure 
Code is numbered and registered as a suit. 
But it doe r > not follow fch t it thereby 
becomes a suit within the meaning of the 
word " suit ” In the Code. The procedure 
followed is not that for a suit, but tbe pro¬ 
cedure regulated by para. 21. The Court 
ean only oonsider whether any grouod suoh 
as is mentioned or referred to in paras. 14 
or 16 is proved, and the Court has power 
either to order the award to be filed or to 
refuso to file the award. If it ordirs tbe 
award to be filed, then it must pronounoe 
judgment according to the award, and upon 
the judgment so pronounced the deoree 
shall follow. Under S. II of tho Civil 
Procedure Code no Court shall try any suit 
or issuo in which the matter dlreolly and 
substantially in iseue has been directly and 
substantially in issue in a former suit bet¬ 
ween tbe same parties. It oanDot be said 
that the proceedings undor paras. 20 and 
21 of the Seooud Sohedule were proceed¬ 
ings in a suit, though for the purposes of 
oonvenienoe they may be numbered and 
registered as suit. Order IV refers to the 
Institution of suits. Buie 1 says that 
every suit shall be instituted by presenting 
l plaint to tbe Court or tuob offioer as it 


appoints In this behalf. Then the follow* 
ing Orders refer to the issue and servioe of 
summons and the proceedings that must 
follow when a regular suit has been ins* 
tituted. 

This quesfeiou was deolded in Kunji Lai 
v. Durga Prasad Cl) in which the Court 
felt itself bound to follow tbe senes of de¬ 
cisions of its own Court, although the learn¬ 
ed Judges seemed to think that there wera 
some expressions in the oase of Qhulam 
Khan v. Muhammad Bassan (2) from 
which it might be considered that their 
Lordships of the Privy Counoil were of opi¬ 
nion that an order made under old S. 626 
was a deoree. No doubt a deoree oan be made 
when the Oourtpronounoes judgment on the 
award, and there being no appeal against 
that, the question whether any suit could 
be filed to enforce the award would never 
arise. An order refusing to file an award 
is a different matter. It cannot be con¬ 
sidered as a deoree. In my opimon, there¬ 
fore, this suit is not barred by res judicata . 

It is not barred by limitation, beoause it 
seems too be settled now that a suit to en¬ 
force an award is a suit, not provided by 
any other Arbiole of the Limitation Aet. 
Then the time is six years under Article 
120. The appeal therefore must be allowed| 
and the oase remanded to the lower appel* 
late Court for deoision on the remaining 
issues. The appellant must get his ooste< 
of the appeal. 

Fawcett, J I agree that the word 
"suit” in seotion 11 of the Civil Procedure 
Code cannot properly be extended to oovex 
an application under para. 20 ot the 
Seoond Schedule of the Code, oven though 
suoh application is to be registered as a 
suit, lu (JokuL Mandar v. Puiimanurki 
Singh UO thou Loidihips ot the Privy 
Counoil with reference to seotion 13 of the 
then Civil Procedure Code, corresponding 
to the present seotion 11, made the well* 
known remark that the essenoe of a Code 
is to be exhaustive on the matters in re¬ 
spect of wbioh it declares the law, and It 
is not tbe provinoe of a Judge to disregard 
or to go outride tbe law and the enaotment 
aooording to its true construction. Also in 
Bam Ktr pal v. Hup Kuari <4) their Lord* 

~~ Ilj UyiOj »*J All. 484=6 I. 0. 12*=? A* h i, 
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19) (1901) 29 Cal 167 =-29 l. A. 51=6 0. W. N. 
296x^8 Bar. 154 IP. 0.) 

(S> (1901) 2v> Gal. *507=29 1. A. 196=6 0. \V. N. 
825=6 Bar. 813 (P. 0.). 

(4) (1969) 6 All. 269=11 l. A. 37*4 Bar, 409 

i*. o.). 
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ships held that judgment m execution pro¬ 
ceedings would have a binding for39 not 
under this particular section, but noon 
general principles of law. It is upon such 
general principles that the learned District 
Judge has apparently gone in holding that 
the present suit is barred. But the adju¬ 
dication on an application to hie an award 
under para. 20 is restricted under para. 
21 to a particular class of questions, and I 
do not think in those oiroumstanoes that 
the general principles of res judicata 
should be held to be applicable so as to 
bar the right of suit to a person who has 
suooeeded in obtaining the award. The 
only authority on the question that has 
been cited to us is also against any such 
dootrine. 

As regards the question of limitation, it 
has already been held in this Court in 
Fardunji Edalji v. Jamsedji Edalji (5) 
that a suit on an award to recover a certain 
sum of money allowed by the arbitrator is 
not a suit for specific performance, and 
therefore this Court should agree with the 
decisions whioh hold that snob a suit as 
the present does not fall under Article 113 
of the Indian Limitation Act. 

Since the oral delivery of the above 
Judgment my attention has been drawn to 
the observations of the Judicial Commit¬ 
tee in Muhammad Newaz Khan v. Alam 
Khan (6) whioh (according to the view 
taken in Ponnusami Mudali v. Mandi 
Sundara Mudali (7) dearly imply that 
any matter whioh is directly and subs¬ 
tantially in issue and is determined in a 
proceeding under seotfon 625 (correspond¬ 
ing to para. 20 of Schedule II of the pro. 
sent Code) would be res judicata in any 
subsequent litigation between the same 
parties. With due respect it seems to me 
that their Lordships left entirely open the 
question whether an application under 
S. 525 is a suit suoh as is contemplated in 
8. 13 (see at page 419). But even assuming 
it was suoh a suit, they hold that 
the mere refusal to file an award would 
pot constitute a binding judgment against 
the validity of the award, unless the parti¬ 
cular ground on which its validity is as¬ 
sailed was definitely raised and putin issue 
and made the subjeot of a trial. In the 

(ft) (190ft) 88 Bom. 1=5 Bom. Ij. R. 405. 

(6) (1891) 18 Gal. 414=18 I. A. 7S=0 Bat. 80 

(P. o.): 

‘ (T) (WOft) 37 Mad. 250=14 M. L. J. BOO <F. B.). 


present case the question of the validity of 
the award does nob appear to have been so 
tried in the proceedings on the application 
to file the award; for the application was 
summarily rejected on the grouad thabi 
treated as a suit, it was time-barred. 

Appeal allowed. 

A. I. R. 1921 Bombay 391. 

MACLEOD, O. J AND StlAH, J. 

In re Tata Iron and Steel Company Ltd . 

In re The Income Tax Act 1918. 

Civil Reference No. 5 of 192L, decided 
on 28th Fehruary 1921, made by tbft 
Chief Rev. Offioer. 

/neowfl Taac Act. (7 of 1918', S. 9 (2) (t®)*— Ex* 
penditure. 

Money paid to the andev-weiteea on an issue Of 
oertaln preference shares by a Company is not an 
item of expeoditure within 8. 9 (2) (ix>. 

[P 891, 0. 8.] 

Inwarity and Coltman— for Tata Iron 
and Steel Coy. 

Strongman —for the Crown. 

Macleod, C. J. —This is a reference by 
the Chief Revenue Authority’under S. 51 
of the Indian Income Tax Act 'VTI of 
1918 of a oertain question regarding the 
interpretation of S. 9 (2) (ix) of the Act in 
the matter of the inooine tax assessment 
of the Tata Iron and Steel Company, whioh 
was incorporated and registered in Bombay. 
For the official year 1919 20 the Company 
was assessed by the Collector on an 
income of Rs 61,84,848 earned in the pre¬ 
vious year 1918-19. The Company claim¬ 
ed to deduct from this amount the sum of 
Rs. 28,00,000 paid to the underwriters on 
an issue of 7,00,000 preference phares off 
Rs. 100 each, as expenses whioh could be) 
deduoted under S. 9 (2) (lx) of the Act. The! 
Collector decided that the Rs. 28.00.000J 
where In the nature of capital expenditure 
and that expenditure incurred in connec¬ 
tion with procuring capital was not an 
allowable deduction from profits for in¬ 
come tax purposes. An appeal to the 
Commissioner of Inoome Tax was rejeoted, 
and a petition to the Chief Revenue 
Authority to revise the order of the Com¬ 
missioner was also rejeoted. The Chief 
Revenue Authority declined to refer the 
Case to the High Court but by an order of 
the High Court of the 12th January 1921 
he was directed to do so. 
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The question now referred is whether the 
above mentioned item of twenty-eight laos 
ear? he allowed under S. 9 (2< (lx) of the 
Indian Inoome Tax Aob as an Item of 
expenditure. The deduotion allowed is in 
respeot of any expenditure (not being in 
the nature of oapital expenditure 1 incurred 
solelv for the purpose of earning suoh 
profits. It has beon argued that the words 
'suoh profits refer only to the profits earn¬ 
ed in the year for which the profits are 
assessed but S. 9 (1) e ays that tax shall be 
payable In respect of profits of any busi¬ 
ness, and fcbo words ‘suoh profits' refer to 
the profits earned by the business general¬ 
ly and not to the profits of a particular 
year on which a particular assessment is 
levied. This Is obvious because expendi¬ 
ture necessarily preoedes the earning of 
profits, and muoh of the profits of one year 
must be earned by the expanses inourred 
in the previous year or years. 

Now it must be conceded that the 
Rs. 28,00,000 were expen c es inourred in 
raising fresh capital. The expenses inourred 
In raising oapital on the flotation of a Com¬ 
pany are inoluded in the Item ' Prelimi¬ 
nary Expenses* which are not Inoluded in 
any of the deductions mentioned in S. 9. 
It seems, however, that it has heen the 
practice of the Income Tax Collector to 
allow a deduotion for suoh preliminary 
expenses as are written off out of profits 
during the first year of a Company’s exis¬ 
tence. It is difficult t^ sea what warrant 
there is for suoh a praotioe exoept that, as 
we are told, it was instituted under the 
advice of the Advooate-General some years 
ago. If then It is admitted that the oo9l 
of raising the original oapital cannot bi 
deduoted from profits after the first year, It 
i9 difficult to see how the oost of raising 
additional oapital oan be treated in a differ¬ 
ent way. Expenses inourred in raising 
oapital aro expenses of exactly the same 
oharaoter whether the capital Is raised at 
the flotation of the Company or thereafter: 
The Texai Land and Mortgage Company v. 
William Holtham (1). 

It was never suggested in that oa^e that 
the expenses incurred in raiding debentures 
were monies wholly or exclusively laid out 
or expendod for the purpose of the trade, 
manufacture, adventure or ooDoern of the 
Company, which are the words used in 
the corresponding seotion in 5 & 6 Vio. o. 

(1) (1894) 68 L. J. Q. B. £496=1 Maneon 29= 
10 R. 898. 


36. And if those Ra. 28,00,000 oould not 
be treated as wholly laid out for the pur¬ 
pose of the trade d the petitioners, they 
oould not be treated as inourred solely for 
the purpose of earning the profits of the 
petitioners* trade. The argument that 
these Rs. 28,00,000 cannot be treated as 
in the nature of oapital expenditure as the 
Articles of Association do not admit of 
their being paid out of the oapital raised, 
which must stand in the Books of the 
Company at its par value, oan easily be ' 
disposed of. Preliminary expenses whioh 
include the expenses of raising oapital on 
the flotation of a Company appear In the 
balance sheet as a paper asset, and are 
not deduoted from the oapital whioh Is en¬ 
tered as a liability at its par value. In 
the same way if shares or oash are paid for 
the goodwill of a business, the oapital 
liability is not reduoed by suoh payment 
hut the value of the goodwill appears as 
a paper asset. 

Any Company whioh Is prudently manag¬ 
ed will write off as soon ns possible Its 
preliminary expenses out of profits and 
then proceed to write down the value 'of 
the goodwill from the same souroe. But 
that is purely a question of prudent 
management and if the share-holders are 
desirous of distributing the profits without 
writing off preliminary expenses and the 
value of the goodwill they oan do so. Thl9 
appears to me to be the real test. As long 
as the law allows preliminary expenses and 
goodwill to he treated as assets, although 
of an Intangible nature, the money bo spent 
is in the nature of oapital expenditure just 
as muoh as money spent In the purohase of 
land and machinery. > 

In my opinion, therefore, these twenty- 
eight lacs omnot be treated as expenditure 
(not in the nature of the oapital expendi¬ 
ture) solely inourred for the purpose of earn¬ 
ing the profits of the Compan'y business 
The petitioners must pay the costs of the 
reference. Eaoh party to pay their own 
oost? of the rulo. 

Shah, J. —I agree that the item of 
twenty-eight laos of rupees oannot be 
allowed a? an item of expenditure under 
S 9 (9) (ix) of the IudWn Income Tax Aot 
(VII of 1918). 

The item represents the amount of com¬ 
mission for under writing seven-hundred 
thousand preference shares issued inaooard- 
anoo with the resolution of the Company 
to increase the oapital by seven mores of 
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rupees. Id subsfcanoe ill moans so muoh 
money paid (or underwriting Ibe share3, 
t.e.i for raising Ihe required oapilal. The 
manner in whiob Ihe item is dealt with 
(or Ihe purpose o( adjusting Iba aooounls 
oannol alter Ihe real naiure o( Ihe expen- 
dilure. In 1 Ihe ease of a running concern 
like Ihe Company in question the sum may 
be and would be ordinarily debited ko Ihe 
profit account without showing any reduc¬ 
tion in Ihe amount of Ihe new oapilal in 
Ihe aooount books. The question whether 
Ihe item falls properly within Ihe scope of 
S. 9 (2) Ox) must depend upon Ihe real 
naiure of the expenditure. 

The clause in question relates to expen¬ 
diture (not in the nature of oapilal expen¬ 
diture) incurred solely for Ihe purpose of 
earning suoh 1 profits ' i. e., profits derived 
from Ihe business oarried on by the Com¬ 
pany. The item in question oould be 
deduoled (1) if it is not in Ihe nature of 
oapilal expenditure and (2) if it has been 
spent solely (or Ihe purpose of earning Ihe 
profits. 

I am of opinion that Ihe sum spent by 
way of commission for underwriting Ibe 
Shares as in Ihe present case is in the 
nature of oapilal expenditure. The expres¬ 
sion * oapilal expenditure' is not defined 
and Ihe words * in the nature of capital 
expenditure' make Ihe meanlog of the ex¬ 
pression more elaslio in its application to 
the facts of each oase. Having regard to 
the substance and not merely the form of 
Ihe matter, I have come to Ihe conclusion 
that Ihe sum paid is in Ihe nature of oapi¬ 
lal expenditure. There is no direot autho¬ 
rity on this point. I think, however, that 
Ihe ratio decidendi in The Texas Land and 
Mortgage Company v. William Holtham 
(1) and the principles underlying Ihe deci¬ 
sion In The Royal Insurance Company v. 
Watson (2) lend support to this conclusion. 

In this view of Ihe matter it is strictly 
not necessary to consider whether the sum 
can be held to have been expended solely 
for the purpose of earning suoh profits as 
the seotion contemplates. I do not feel 
any difficulty in rejecting Ihe suggestion 
made by the learned Advocate Qeneral 
that the ' profits ’ referred to in the clause 
must mean the profits of one particular 
year in whioh the expenditure in question 
is inourred. Thera is no suoh limitation in 

(3) (1897) A- a 1=88 L. J. Q. B. 1=16 Ij. 
384*61 J. P. 404. 
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the seotion : and, in the absence of any 
words indicating suoh a limitation, it is 
clear that the contention cannot be accep¬ 
ted. Apart irom this point, however, I 
have grave doubts as to whether the expen¬ 
diture in question, if not in the nature of 
capital expenditure, oould be said to have 
been inourred solely for the purpose of 
earning the profits. For the purpose of 
this reference it is unnecessary to pursue 
the point, and I refrain from expressing 
any definite opinion thereon. 

I concur in the order as to oosls. 

Reference answered in the affirmative. 
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Maoleod, C. J., and Fawoetx, J. 

Kondan and another —Plaintiffa-Appel- 
lants 

v. 

Indarohand Baoharaj —Defendant No. 5- 
Respondenl. 

Seoond Appeal No. 752 of 1919, decided 
on 12th July 1920, from the deoision of 
the Asst. J., Dhulia. 

Dekkhan Agriculturists ’ Relief Act , 8. 13—No 
data to find out the amount for interest and 
principal—Court can form a reasonable estimate 
by guess-work. 

In moat oaaaa under the Dekkhan * grioulturieta 
Belie! Aot some gue®s-work has to be done in 
drawing up an aooount under B. 19 and if, in the 
absence of data showing exaotly how muoh prin¬ 
cipal baa been received, the Court forms a reason¬ 
able estimate from the amount of consideration 
Btated in the bond as to the probable amount of 
actual principal, there is no legal objection to 
that estimate being accepted and acted on. 

[P. 994, 0. 2.] 

N. 7. Gokhale —for Appellants. 

M. V. Bhat —for Respondent. 

Macleod, C. J. —The plaintiff sued to 
redeem a mortgage bond passed by the first 
four defendants on the 6th February 1905 
for Rs. 603. The mortgage was admitted 
by the first four defendants. But the 5th 
defendant who had purchased the equity 
of redemption from defendant No. 1 denied 
all knowledge of the mortgage, and said 
that he was a purchaser of the land. Defen¬ 
dant No. 6 said that he was a purchaser 
from defendant No. 5, and that defendant 
No. 5 ought to pay the mortgage debt. The 
mortgage was proved. But what was the 
principal consideration was not proved. 

The learned Judge came to the oonolusion 
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that Rs 600 was due and parsed a deoree 
for fch f \k amount against rieiondont No. 5 
and the heirs of defendant No. 6. 

The 5 kb defendant appealed. Tbo decree 
of 6bo trial Court was reversed, because 
the learned Judge was of opinion that there 
ought to bo sufficient data before the Court 
bo enable it to determine how much of the 
claim was principal and how much was 
interest, and iu the absenoo of r-uoh data 
mete guess work would not be permitted. 

The position is somewhat ourious be¬ 
cause defendants Nos. I to 4 were agricul¬ 
turists. They sold to defendant No. 5 
who was not an agrioaltarist. Defendant 
No. 5 sold to defendant No. 6 deceased 
who was ftu agriculturist. It is quite 
possible had defendant No. 5 not sold the 
equity of redemption, he oould not olaim 
the advantages of bho Dekkban Agricul¬ 
turists’ Relief Aot. As he sold again to an 
agriculturist, olearly defendant No. 6 can 
take advantage of the Aot. The only diffi¬ 
culty is to dooide whether the learned 
trial Judge was right in allowing 
Bs. 600 to the plaintiff, or whether She 
learned appellate Judge was right in 
allowing nothing beoause be said it was 
Impossible to take any aooount as required 
by tbo Dekkban Agriculturists’ Relief Aot. 
Now the learned trial Judge doaliug with 
tbo previous transactions of the mortgagor 
and mortgagee said : 

“It in flaid that oaah advances bogon long 
be^oro 1 8°9 when the Dekkban Agriculturists* 
Relief Aofc w*v» not in foroe in Khandeah, and the 
oroditora did not know tbo utility of evidence to 
prove cash advance. The faofc that past bonds 
havo been produced by the defendants goes to 
shovr how littlo plaintifla and their unole then 
knew the importance of past documents to prove 
cash advanoe I refuso to bolieve that Rs. 9P0 
woro for principal. It ia not known how muoh 
wap for priDoipal aud bow muoh for interest iu 
bonrlfl for Ra POO and Rfl. 160. 1 do not wish 

to penalise tbo plaintiffs by striking off the suit 
altogether as tbe circumstances of tho oase arc 
peculiar. The Court has to deal with transactions 
by a oreditor admittedly an agriculturist and tbo 
transactions oommeuoed long before the Dekkhau 
Aot came into force in this dihtnot. 1 allow 
Its. GOO to the plaintiff." 

Iu my opinion that is a very reasonable 
judgment considering 6ho peculiar circum¬ 
stances of tho ca c e. It certainly would not 
be equitable, nor I do think it was ever 
intended by tbe framers of the Aot, that 
in a oaee of this sort when tho mortgage is 
•admitted that tbe plaintiff should lose 
everything beoause he oannot go back far 
enough to a period before the Aot was In 


foroe to distinguish what is principal and 
what is interest. The decision in Dhondi 
v. Lakshman (l) was relied upon. Bat 
there the Court did not dismiss the olaim 
entirely, but said that the parties oould 
have recourse to arbitration under tbe 
provisions of S. 15. Therafbro the 
appeal was remanded. That seotion 
has bean repealed. Therefore it is im¬ 
possible to say that the Court would 
have made in that case, in the absence 
of an arbitration olause, a decree dismiss¬ 
ing the whole of the plaintiff s olaim. It 
is quite possible on tbe facts of that ease 
that tbe Court would have found some 
way out of tbe difficulty to prevent in¬ 
justice being done. It seems far more 
reasonable to oome to the conclusion that 
the learned Joint Subordinate Jadge, who 
has great experience in these matters, 
when dealing with the transactions bet¬ 
ween the parties oama to a very fair and 
reasonable deoision that Rs. 600 should be 
allowed to tbe plaintiff. Tbe appeal Is 
allowed aad the decree of the trial Court 
restored. The appellants to get oosts of 
the appeal. 

Fawcett, J. —I agree. My experience is 
that in most oases under the Dekkhan 
Agriculturists’ Relief Aot some guess work 
has to be done in drawing up an aooount 
under seotion 13 of tbe Dekkhan Agri¬ 
culturists’ Relief Aot ; and if (in tbe ab¬ 
sence of data showing exaotly how muob 
principal has been received) the Court 
forms a reasonable estimate from the 
amount of consideration stated in the bond 
as to tho probable amount of aotual princi¬ 
pal, I can see no legal objection to that 
estimate being accepted and acted on. ' 

Deeree reversed. 

(1) (1894) 19 Bom. 558. 


A. I. R 1921 Bo 


11 


bay 394, 


Maoleod, 0. J. and Shah, J. 


Bolibasappa Parep pa SangoU % in re. 

Criminal Applioatiou No. 373 of 1920, 
deoidod on 1st December, 1920, against the 
ordor of aoqulttal by the Sub-Divl. Magte, 
Belguum. 


Practice—'Court's duly— Rimarki prejudicial 
io the character of sifiingsr are un<i«i»ra6ie. 

R is very undesirable that a Judge or a Mafir 
irate should make remarks which are prejudicial 
to the obaraoter of a person who is neither a party 
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doe a witness In the proceeding before him, and 
who hag therefore no opportunity of giving an 
explanation or defending himself against the 
remarks made by the Court. 

Jayakar and G. P. Murdeshwar —for 

Applicant. 

Macleod, C J. —In oertain proceedings 
before Mr. Nasarikar, Sub-Divisional Ma¬ 
gistrate, Belgaum, ia the oase of Imperator 
v. Gurpadawa oertain remarks were made 
by the Magistrals prejudicial lo Ihe pebi- 
lioner who was nol a parly lo Ihe proceed¬ 
ing nor a witness in Ihe oase. The peti- 
lioner has asked us lo express an opinion 
with regard to Ihose remarks. We confine 
ourselves lo saying that it is very undesir¬ 
able bhat a Judge or a Magistrate should 
make remarks which are prejudicial lo Ihe 
oharaoter of a parson who is neilher a 
parly nor a witness in Ihe proceeding be¬ 
fore him, and who has, therefore, no oppor¬ 
tunity of giving an explanation or defend¬ 
ing himself against the remarks made by 
Ibe Court. Thai is a principle whioh has 

more than once been laid down by Ihe 
Courts. 

Order accordingly. 
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Macleod, C. J., and Fawcett, J. 

Rama Ranchhod — Defendant-Appellant 

v. 

Say ad Abdul Rahim— Plaintiff-Respon- 


Seoond Appeal No. 677 of 1919, decided 
on 30th June, 1920, from the deorea of the 
1st Glass Sub-J., Broaoh. 

* <»)• Landlord and tenant—Ejectment suit— 
lenant setting up permanent tenancy-Notice to 

$utt by landlord 19 not dispensed with. 

Where in an ejootment suit the tenant sets up 
a right of permanent tenanoy, that does not 
amount to disclaimer of landlord’s title rendering 
a notice to quit unnecessary. 82 Bom. 78 Bel. on. 

[P. 896, 0. l.j 

(b). Bombay Land Revenue Code , 8. 84—Dii- 
nec cwniy ianAlord ' % tiUe —Notice to quit u etill 


*•"*.*. Even where there has been 1 
disclaimer of the landlord’s title, a notice to qui 
is necessary to determine an annual agrioultura 
tenanoy under Bombay Land Revenue Code. S 84 
16 Bom. 407 and 82 Bom. 78 Eel. on 


CP. 897, 0. 2J 

( 0 ). Bombay Land Revenue Code , 8. 83— Person 
setting up permanent tenancy need not rely on a 
gra t Zienl note for single year is not sufficient 
tenancy ^^amption arising from antiquity of 


Thr. 


• L-e is no neod for a person v/ho sets uo a 

pSrmVQQOt tenanov tn i*aIv nn^n » ^ i- to.,- it- 


a rout 


out tenanoy to rely upon a grant Further, 

1 1 . ? 0 . ta foc a s ’°^ le iG favour of the 

la-f iord, ia not sufficient to rabuo the presumn- 

tmc arising from the antiquity of tenanoy and 

fixity of rent. 2 Bom L. R 98 Rel. on 


[P. 896, 0. 1 & P. 397, 0. l.j 

G. N. Thakor —for Appellant. 

H. V. Divatia —for Respondent. 

Macleod, C. J. —The plainihi? in this 

oa-,o sued for possession of bus plaint land 
from the dofandanb and for Rs. 16 as runt 
for the season of Samvat 1972, alleging 
Ihal the defendant was oalgivaamg the 
plaint land, that he had passed a real 
no*** for the same for Samvab 1939 and 
baaij iie was holding over on the expiration 
0 year. The defendant in his wribbQn 
stetjemenl pleaded that his anoes&ors wore 
permanent tenants on the land and so he 


was a permanent tenant. That the suit 
was also bad as plaintiff had given no 
notice to determine the alleged tenanoy. 

Toe trial Court found that the perma- 
enb tenancy set up by the defendant was ‘ 
not: proved. But the plaintiff's olaim for 
possession was rejected on the ground lhal 
it was bad for waul of notice. Accordingly 
a decree was passed for the amount of rem 
only. In appeal the learned appellate 
Judge also held that ihe defendant had not 
proved his permanent tenanoy. Bui he 
diffeted from the daoision of the lower 
Court on ihe Question of notice and held 
that no notice to quit was necessary as the 
tenant had disclaimed the landlord’s iilla. 
Therefore the plaintiff was duoreed posses¬ 
sion in addition to the amount decreed in 
ihe lower Court. 

In appeal the first question that arises is 
whether, assuming that Ihe defendant was 
a yearly lenanl, notloe was necessary on 
the facts of the case, and that depends 
entirely on the question whether the 
de endanl has disclaimed ihe landlords 
title and therefore disentitled himself from 
demanding notioe to quit. The question 
seems to have been set at rest by the 
daoision in Vithu v. Dhondi (1). There is 
was held that " the plea of permanent 
tenancy set up for the first lime in the 
defendants written statement in the pre¬ 
sent case was not suoh a disclaimer of the 
landlord’s title as to dispense with prooi of 
legal notioe to quit.” The respondent in 
that Oise relied upon the decision in Baba 
v. Vishvanath Joshi (2). There it was 


U) (1890) 16 Bom. 407, 
(2 (1881) 8 Boa. 828, 
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held that where a tenant sab up a claim 
to be a Mtrasdar, tbit was a suffi¬ 
cient disclaimer of bhc landlord s title. 
The judgment wa c bised on bb*> decision cf 
an English case -Vivian v. Moat l J). Bub 
it has been held by the Privy Council in 
Maharaja of Jeypore v. Rukmim Pat- 
tamahiwi (4) that the doobnno o\ Vivian v. 
Moat (3) does nob apply bo Iod'an tenures 
such as ware before the Courtis. Finally in 
Oohhavlal v. Gopal (5) the same question 
was raised. There the tenant had claimed 
to be a permanent tenant and febo argu¬ 
ment was that the setting up of a perma¬ 
nent tenanoy was a suffioioat disclaimer of 
the 'landlord’s title and rendered notloe 
Unnecessary. It was held i)y Sir Lnwrenoe 
Jenkins that there was nr repudiation of 
the relation of landlord an i teuanb. 

It seems clear that the relationship of 
landlord and tenant still ooabinues although 
the tenant may seb up a different kind of 
tenure from the one on which the plaintiff 
landlord relies, lb would be a different 
matter if a tenant sets up a claim to be 
the owner of the land and disputes the right 
of the plaintiff to be oousi terod as a land¬ 
lord on any kind of tenure. Therefore it 
seems to me that in this case notioe was 
neoessary. Therefore ttn trial Couifc was 
right in rejooting the plaintiff s claim for 
possession apart entirely from tho que-tion 
whether the defendant was or was not a 
permanent tenant. That question was not 
neoessary for a decision in the oa c e. Evi¬ 
dence was gone into on that issuo and we 
have the deoislou of both the Courts on the 
issue. It may bo desirable for us to express 
an opinion as to whobher those findings are 
oorreot. The learned appellate Judge duos 
not appear to me to have interpreted oor- 
reotly section 83 of tho Land Revenue 
Code. He says :— 

“It might be that ho and his forefathers may 
bo in cultivation ot this plot of land, but long 
possession by itself cannot create an interest in 
permanenoy. In this instance there is no grant 
from the plaintiff ot bis anoos^ora in favour of the 
defendant or his ancestors oouforring a right to 
hold the land in perpetuity. Tbo defondant or 
his ancestors had not douo any acts which are 
lasting and improving tho land." 

Now there is no need for a person who 
sets up a permanent booanoy to rely upon 
a grant. If that was necessary, then there 

(8) (188 U in Ch D. I3':ssa0 W. R 004—60 R. 
J. Oh. 39i =>44 L T. 210. 

(4) 11919) 42 Mad. 689—60 I.O. 691—4b 1. A. 

109 ip.a i 

16) 11907) 02 Bom. 78—‘J Bom. h. fc 1009- 


would be no need for S. 83, the 2nd para, 
of which expressly provides that where, by 
reason of boa antiquity ot a tenanoy, no 
sa’iisfoolery uv’douoa of its oommanoamant 
is forthcoming, it shall, against the im- 
medi^ba landlord of the teuanb, be presum¬ 
ed to ba oo-exbensive with the duration of 
the tenure of such landlord and of those 
who derive title under him unless there is 
evidence of the period ot its intended dura- ^ 
tion agreed upon between the landlord and 
the tenant or any usage of the looality as 
to duration of suoh tenanoy. So in this 
oase we have all the faots before us whioh 
would point to establish the defendant's 
right to be considered permanent tenants, 
that is to say, he and his ancestors had 
cultivated this land as far baok as memory 
oould go and there was no evidence as to 
when they commenced to oultivate the 
land. 

The oase of RaQhunath v. Lakihuman vo) 
is a very similar oase. There it was held 
that if the documents in the oase were ex¬ 
cluded, then there could be no doubt that 
the facts were suoh as to attraot the pre¬ 
sumption mentioned in S. 83 of the Iiand 
Revenue Code, Here also apart from any 
documents, all the faots are suoh as to 
abtraot that presumption. So we have 
got bo consider whether thore is anything 
in the doouments which rebuts the 
presumption. The only dooument whioh 
the plaintiff relied upon is the rent note 
execute i by the defendant for the seasoD 
1939. The plaintiff relied upon the words 
ot the rent note and especially the final 
words on whioh the defendant agreed to 
oloar out and deliver the land in the posses¬ 
sion ot the plaintiff at the end otrthe season 
ot 1939. There was a very similar dooument 
in RaQhunath v. Lakshuman (6). There 
tho dooument was: 

“ I have got the Makia (« d. oontraot for a lamp 
■au\) fixed tot the current year Aa soon m the 
poriod is over, l will make over the plots to the 

Sarkai." 

And Sir Lawreuoe Jenkins said with re¬ 
gard to that dooument: 

“No doubt this stipulation taken by itseli 
strongly favours the plaintiff's contention, ana 
but for tbo authority of the case of Qangaji V. 
Sakha ra m \7) 1 should have felt greater difficulty 
in dealing with the argument founded by the Ad¬ 
vocate General on this olause That case...de¬ 
cides that questions of this class oannot be dotet- 
miued by a clause such as the present, but that 
the matter must be judged m the light ot the 


(6) v 1899) 2 Bom. L. B. 9|. 
17) 11639) T. J. 166- 
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•otaal faote. There the determining poiafe was 
the faot that the tenant still aonticaad to hold 
and that is what has happened heee." 

So also 'ibab has happeaed in this case. 
After 1882 the defendant continued to oaou- 
py the land and pay the same rent until 
the suit was filed. The rent mentioned 
in the rent note is Bs. 45. Bub that 
appears to bo explained by the plainbiii in 
his plaint where he claims Bs. 16 out of 
the Bs. 45 and says the balance Bs. 29 
was paid bo Government for assessment. 
In the absence of any evidence on the point 
and there being nothing to the oontrary in 
the defendant’s written statement, I think 
I must take it as admitted that the defen¬ 
dant paid the assessment Bs. 29 and paid 
Bs. 16 to the landlord. 

t There is, therefore, nothing in the oase 
o rebut the presumption whioh arises from 
he antiquity of the defendant's tenancy. 
The only thing that can be urged against 
him is that after 1882 he alleged that there 
was an oral agreement between him and 
the landlord to the effect that he should be 
a permanent tenant and In the Beoord of 
Bights in whioh he appears as a permanent 
tenant ho is mentioned as a permanent 
tenant by oral oontraot. The defendant 
has failed to prove any such oral con¬ 
tract, but it does not follow that we can¬ 
not presume permanent tenanoy from 
the rest of the faots of the oase. It 
often happens that a party who has got a 
perfectly good oase, to make it stronger, al¬ 
leges something whioh he thinks will help 
him, and fails to prove that particular 
oiroumstanoe. The proper course is to 
strike out all evidence as regards oral 
tenanoy and the oral agreement alleged to 
have been made after 1882 and then to see 
whether what remains is sufficient to prove 
the defendant’s oase. And in my opinion 
the defendant has proved the antiquity of 
his tenancy, and if there is nothing within 
the provisions of the second para, of S. 83 
whioh will prevent the*Court from coming 
to the oonolusion that permanent tenancy 
oan be presumed, then the defendant is en¬ 
titled to succeed. I may mention that the 
learned Judge in the trial Court has inter¬ 
preted the second para, of S. 83 in entirely 
the opposite way in whioh it ought to 
have been interpreted. He says : 

“There is no satisfactory eyidenoe of the origin 
or eommenoement of the tenanoy forthcoming, 
bat then thi9 is not the only thing necessary loi 
presuming a permanent tenanoy, for, presuming 

that the duration of the ttnane/ is •o-axttnfitg 


with the duration of the tenure of the laud-lord 
ooupied with the antiquity, two other conditions 
should ba ^atHflad, viz , bhere*ia no evidence of the 
period of itq intended duration, it any agreed upon, 
between the landlord and the tenant or those 
under whom they respectively claim title and 
thero is no usage of the locality as to duration 
of suoii teoanoy.’ ’ 

Both abase conditions are wanting in this 
case. But thoso aro not the conditions 
whioh must be established before a per¬ 
manent tenancy is presumed. They have 
to be established by the party denying the 
permanent tenanoy in order to rebut the 
presumption which arises from the anti¬ 
quity of the tenancy. 

In my opinion, therefore, the appeal 
must be allowed and the deoree of the 
lower Court will be set aside and there will 
be a deoree for the plaintiff for Bs. 16. 

Defendant will be entitled to his oosts 
throughout. 

The oross-objeotions are dismissed with 
oosts. 

Fawcett, J. -I agree that the appeal 
should be allowed. On the point of neces¬ 
sity of notice, the Judgment of the Privy 
Couaoil in Maharaja of Jeypore v. Bukmini 
Pattamahdevi (4) is oonolusive on the 
poinss that a mere olaim to be a permanent! 
tenant is not a denial of the landlord’s 
time such as to work a forfeiture, and that! 
the doolrine of English law regarding the 
ejeotion ot an annual tenant in Vivian v. 
Moat (3) is not applicable to Indian 
tenures suoh as the one in that oase. As 
explained in the judgment of the Privy 
Council, the denial or disclaimer does not 
work a forfeiture in that oase, but Is con¬ 
strued as rendering a notice to quit un¬ 
necessary. This could not apply possibly 
in the present oase; for under S. Ill, 
clause (fr), of the Transfer of Property 
Act in order to determine a lease there 
must be a notice duly given by one 
party to the other, and secondly in the 
oase of an agricultural lease srfbh as the 
present, S. 84 of the Land Beveoua Code 
lays down that in the absence of any spe¬ 
cial agreement in writing to the oontrary 
an annual tenancy shall require for its 
termination a notice given in writing in a 
certain form. Therefore, even where there! 
has been a disclaimer of the landlord’3 
titie, suoh notioe is necessary to determine! 
an annual agricultural tenanoy in this! 
Presidency. This is already laid down ini 
Jhe oases 0 £ Vuhu v. Dkondi (1) and Och- 

havlai v. Qopai (6). Consequently the 
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lower appellate Court was olearly wrong in 
my opinion la holding that notice wus not 
necessary. 

On bbe second point I think it do-irable 
that this litigation should noa and with¬ 
out main point of dispute between 

Iho plaintiff and the defendant being 
decided. In Raghunath v. Lakshuman{Q) 
ita has been held that a question of this 
kind, whether the defendant is a perma¬ 
nent or an yearly tenant) Is one of law, 
depending on the legal inferences from the 
facts whioh arc found and that this Court 
in seoond appeal oan therefore oome ho its 
own conclusion in the matter. I agree 
with the learned Chief Just'oe that, apart 
from the rent note of 1882, the defendant 
Is entitled to a presumption in his favour 
under the seoond para, or S. 83 of the 
Land Revenue Code. The rent note is no 
doubt an admission by the defendant 
whioh might in oertaln oiroumstanoos 
amount to satisfactory evidence of the 
intended duration of the teaanoy within 
the meaning of the paragraph. But it 
is an admission that is not conclusive, 
and it has already been laid down by this 
Court in Raghunath v. Lakshuman (6) 
and iu the previous oase thero referred 
to that in judging the weight to be 
attached to such an admission the main 
test is what has actually happened and 
in particular whether tbo tenant still 
oontlnues to hold the land in spite of a 
document by which he admits ho is an 
annual tenant. 

In the present oase bbe facts that the 
defendant has continued to hold the 
land on the same rent aud that he 
pays the Government assessment, iead 
strong support to his contention that he is 
a permanent tenant; and it would, I think, 
be very unsafe in these oiroumstanoos to 
bold that this dooumenb, Exhibit 18, was 
a deliberate admission by the defendant 
that he wae not entitled to oontinua to 
hold the land in the way it had been held 
from the time of his ancestors. It frequent¬ 
ly happens that a dooumenb of this kind is 
signed without any real comprehension 
of its oxaob legal effect, and in faot It 
may never have been read by or to the 
defendant. I think, therefore, that the 
two lower Courts gave excessive weight to 
this particular admission, and that the 
presumption arising in the defendant s 
favour under S. 83 is not displaced by it. 

I hold, therefore, that Ibere is deer 


justification for our interfering with the 
finding of faot arrived at by the two lower 
Combs aud oonour in the order allowing 
the appeal. 

Decree reverted. 
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Maolgod, C. J., and Shah, J. 

Madhav Balkriehna Deshpande —Plaint¬ 
iff-Appellant 

v. 

Appaji Venkateih Dashpandfl^-Defendant* 

Respondent. 

Saooad Appeal No. 506 of 1920, decided 
on 13th January, 1921, from the daoree ol 
the As-t. J., Sholapur, in Appeal No. 30 
of 1918. 

Dtkkhan Agriculturist' Relief Act (17 of 1879)* j 
S. 15B—Consent decree ordering payment in one » 
turn cannot be altered making the sum payable by 
insialmente. 

fonaent decree ordering payment ot an amount 
of money, in one sum, oaunot be altered by the 
Oour*; on the application of one of the parties 
making that earn payable by instalments undqr 
a 16 -B. 44 Bom 544 Eipl. 37 Bern. 614 Ref. 

P. B. Shingne —for Appellant. 

D. A. Tuljapurkar —for Respondent, 

Macleod, C. J. —The plaintiff died this 
Suit No. 142 of 1915 in order to get posses¬ 
sion of the land whioh bad been sold to 
him for Rs. 200 by the defendants. The 
defendants contended that they were mort¬ 
gagors and not vendors. Eventually the 
suit ended in a compromise deoree by 
which the hrst defendant was to pay to the 
plaintiff (or his right as mortgagee the sum 
of Rs. 425 within six mouths from the date 
of the decree, namely, 213b January 1917 
with interest at eight annas per oant. per 
month. If defendant No. 1 failed to pay 
the amount and interest to the plaintiff, 
the defendants' right to redeem the mort¬ 
gage was to oease, and in that oase the 
plaintiff was to gat possession of the land 
in suit by right of ownership. As the 
amotint stipulated was not paid the plain¬ 
tiff applied to have the deoree made 
absolute. The defendant made an appli¬ 
cation ibat he was an agriculturist and 
annual instalments of Rs. 50 should be 
granted. The learned trial Judge thought 
that there was no authority for holding 
that a deoree, if it was based on a compro¬ 
mise, oould not be altered under S. 15-B 

of the Dekkban Agriculturists' Belief Aol* 
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Accordingly ho allowed instalments of 
Bs. 75 a year. Jo appeal *hi« ord'jr was 

confirmed. Buf. although the learned Judge 

aays 

“ the appellant's main contention ia that onoe 
there is a consent deoree there can be no variation 
b 5 a Court in any proceedings in suit or in 

execution," 

thats Question has not been seriously 
Considered in the judgment. 

In Supdu v. Madhavrao (1) wa consider¬ 
ed in what airoumstiauoes the Court oouid 
allow an alteration in the terms of a oon- 
sent deoree. Iu that partioular case we 
did not go further thin saying that the 
Court might relieve against a forfeiture 
which might have been incurred by a party 
through not complying with the terms of 
a consent deoree. We certainly never 
suggested that a party to a consent decree 
could apply to the Court for an alteration 
in its terms. He could only ask the Court 
to enable him to p3iform the terras of toe 
deoree although the time had passed for 
performance. Iu this case the defendant 
asked the Court bv a miscellaneous applica¬ 
tion to entirely alter the terms of the 
deoree. 

In Shivayagappa v. Qovindappa (2) it 
was held that a compromise In a suit 
which came under the Ddkbhan Agricul¬ 
turists' Relief Act was not bad in law 
beoause it was made without! oompi.aaoQ 
with the speoisi provisioaa of S. 15 B of 
that Ant. In that oase an attempt was 
made to execute the compromise deoree, 
but the defendant urged that a compro¬ 
mise decree was illegal. The Chief Justice 
in delivering the judgment said : 

• r r !? e I 8 J B nothing to show that the Legislature 
intended that tho provisions of B 15-B should be 

applied by analogy wherever a compromise ia 
entered into, whioh is to be recorded by the Court 
and to form the basis of a consent deoree. As 
Mr. Justioe West observed in Gangadhar Sakha- 
Mahcidv.Santaji (3\ it is a general princi¬ 
ple that exceptional provisions are not to receive 
a development to all their logioal ooneequonoae 
Mntrary to the general prinoipleg of the law.’ 
Here we are asked to extend by analogy the pro¬ 
visions of a apeolai eeotion contrary to the cenaral 
principles expressed in Order XXllI, rule 3 A 
compromise whiok is made by parties wbo are sui 
jurts ahould be given edeot to. We do noi think 
that there is anything unlawful in the compro¬ 
mise or contrary to public policy.” 

* --- r_ _ _________ 

r nJl? 0) 44 Bom - 641=67 I- 0. 584=22 Bom. 
Iji B. 780. 

r l 1 .® 18 * 87 Bom ‘ f H=20 I. 0. 969=13 Bom. 

m. 758. 

( 8 ) (1884) 8 Bom. 20. 


Therefore fcbis application by ihe defen¬ 
dant) io ihe Court to alter the terms of the 
oonsenfc decree should not have been acced¬ 
ed bo. At toe most the Court could have 
allowed the defendant) bo pay the decretal 
amount although the decretal period had 
expired. The decree of the lower appellate 
Court must be soS aside and the phMntifif's 
olaim allowed as prayed. The appellant 
will gat fats oosig throughout from the 
respondent. 

Decree M aside. 




Maoiip.od, C. J. and Fawcett. J. 

Eraohshaw Donabhai Toddtwala —Dataa ■ 
dant-Apphoanb 

v. 

Mat. Dinbi— Plaintiff-Respondent. 

Civil Esirsordiuary Application No. 297 

of 1949.. decided oa 2nd July, 1920, from 

»h 0 decision ot the Ag. Presy. Small Cause 
Court. C. J., Bombay. 

(a) Presidency Small Cause Courts Act, S 19— 

if r % 0VL l r a ,um of money awarded by arbi- 

of he Zurl “ T- m<> S ° r soeeifio Performance 
Court. d d ” c °9 n '‘ able *>y Small Cause 

A suit on an award to reoovet a oertain sum at 

: .r a 

13 Mad - 3 “ : V'iVoHl 

p { ^\i C min aa A A u Ct \ 8 -, K-Aoreement between 
ful-P rlL t0 HVC sepa:ate 13 l««- 

wlfs Q fo a r g i r h a . m6 , Qt batWeea 8 Par8i husband and 

wife for their living separate ia a lawful and bind- 
log agreement. 28 Bom 279 Foil [P. iOO, 0 2 ] 

K. N. Koyajee —for Applioaafc. 

S. B. Dadyaburjor —for Respondent. 

Fawcett, J.:— In this Civil Extraordl- 
nary Appl.oailon we are asked to interfere 
with a dtores passed by the Chief Judge 

° f ‘ h .° ^f Sld8C0y Smail Cause Court 
awarding the opponent oertain sums on the 

ground that that Cuuri had no jurisdiction 

to entertain tho olaims on whioh that relief 

n ? lV6n ‘ f °“ 0 of ‘ ha o!aim s relates So a 

question of oo ts regarding whioh we need 

only say Shore is no reason to differ from 

the vmw taken by the Full Court that 
thferc was jurisdiction. 

Regarding the other olaim the main faots 
are as fei^w 3 . The appl, ea nt and oT 0 . 
neufc a re bnsband and wife. I* appears that 
within six months of their marriage they 
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nnarrellaa and separated, and in November 
1916 bhe wife obtained a deorea (or resbitu- 
lion o( ooningal tlghls (rom tbe Parsl 
Madrimomal Court. For a shorS bima 
thereafter they li»ad logdhar, although it 

is alFgad this was only by way of show, 
and then they separated again, which sepa¬ 
ration continues t.U now. A few months 

after the deoree for restitution, the wife 
sued the husband in the Small Cause Court 
lor return of oertain artiolos of furniture 
and a Government Promissory Note, or 

their value. . . .. 

The sail was referred bo arbitration, and 

along with it certain other disputes were 
Also referred to the same arbitrators. In 
the reference a list is given of matters in 
dispute between the parties to bo deolded 
by the arbitrators, and the first of these 
Inoluded the question what monthly allo¬ 
wance should be given to the wife by the 
husband for her maintenance, and from 
what time, in oase the husband deobnes to 
live with his wife or vice tw«a. On this 
point the arbitrators in their award decid¬ 
ed that the husband should pay Bs. 25 to 
the wife every month in advanoe as her 

monthly altowanoe. This award is da ed 
the 8th of April 1918, aod In 1919 the 
opponent eued the applicant in the bmall 
Cause Court for the enforcement of the 
award. One of the prayers was for an 
order to the applloant to pay Bs. 275 as 
arrears of mainbenanoe at bhe rale of Hs. Ao 
per month determined by bhe arbitrators. 
The applicant In bhe suib urged that bhe 
award for paymenb of a maintenance alio- 
wanoe In oase bhe husband and wife lived 
saparabe was agalnsb pubho polloy, and 
therefore invalid. Bub this contention was 
disallowed by the Court. The Full Court 
also saw no reason to think that the refer - 
•noe or the award was illegal on that point. 

For the applicant it is contended bhab 
the dispute was a matrimonial one in re¬ 
gard bo whioh the Small Cause Court had 
no jurisdiction, and in support of this con¬ 
tention reliance is plaood upon Car Gulb at 
v. Bahrawha U). I shall refer ho that 
oase later on. I will first deal with the 
position as ib appears bo me. The suit out 
o! whioh this application arises was one 
for the enforcement of an award, in whioh 
oertain Bums were claimed as being pay¬ 
able under the award. Such a suit is re¬ 
cognised by tho Civil Procedure Ood e t 

(li (191$) 89 Bom 615=99 l. 0. 441=16 Bom* 
L. R. 911* 


Sohodale I, Appendix A of whioh contains 
a Form No. 10 for the plaint in such a 
suit, and many such suits have been filed 
In this oounbry. Thus in Simson V. Me- 
Master (2) it was held that suoh a suib 
was oognizsble by the Provincial Small 
Causes Court. It has further bean held 
in Fardunji Eialji v.‘ Jamsedji Edalji 
(8) bhab a suit on an award bo raoove J 
a certain sum of money allowed by bh< 
arbitrator is nob a suib for speolfio per¬ 
formance of bhe award, bub a suib for bhe 
recovery of money and for relief incidental 
thereto. This is in aooordanoe with bhi 
English Law under whioh bhe plalnblS 
may either claim bhe amount awarded as 
the sum directed bo be paid by bhe agree¬ 
ment bo refer, in whioh is implied an 
agreement bo perform the award, or may 
claim damages for breach of bhe agree¬ 
ment: see Bushel on Arbitration and 
Award, lObh Edition, p. 265. 

Similarly in Bkajahari Saha BatUkya v. 
Behari Lai Bosofc (4), Mookerjee J. 
says that when the Court orders the 
payment of a certain sum of money 
in suoh a suib, lb really direots payment 
of compensation for non-compliance with 
the provisions of the award, and that 
it cannot be correctly maintained bhab 
pecuniary damages in bhe oase of a 
breach of oonbraot for bhe paymenb of 
money are equivalent bo the speoifio per¬ 
formance of a oonbraot. Ib follows that 
the suit cannot be treated as one for speci¬ 
fic performance of a oontraob so as to be 
beyond the cognizance of a Presidency 
Small Cause Court. It has also been 
decided in Kawasj\ v. Sirinbai (5) that ac 
agreement between a Parsl husband aoc 
wife for bholr living separate is a lawtu 
and' binding agreement. That being so 
the reference bo arbitration of the question 
as to the amount of bhe wife’s mainbenanoe 
in the event of their separation was in my 
opinion quite legal. In Halsbury’s Laws 

of England, Vol. 1, p. 444, Article 945, in 
dealing with bhe naturo of the disputes 
that may be referred to arbitration, it is 
expressly stated bhab a husband and wife 
may refer bo arbitration bhe terms on 
whioh they should separate, beoause they 
oan make a valid agreement between them¬ 
selves on that matter; but they oannot 


'1890) lSM.vl.M4. 

(9) 99 Bom. 1 = 6 Bom. L B TOO. 

<4) 119061 88 Cal 991=4 0. L. J 16*. 

IB) 11698) 28 Bom. 819. 
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refer to arbitration the question whether 

or no their marriage was a nulliby or 
should be di c solvad, beoause on those 
matters they oannot make any agreement 
between themselves. In view of the 
ruling in Katoasjx v. Sirmbai (6), to whioh 
I have already refened, this passage 
plainly applies to the piesent ease. If tbe 
reference of this dispute was legal, the 
award also was within the powers of the 
arbitrators. 

The deoision in Bax Oulbai v. Behram - 
ska (1) is not in my opinion relevant to 
the question of tbe jurisdiction of the 
Small Cause Court to entertain this suit 
and pass a deoree for arrears of mainten¬ 
ance. That deoision merely says that if a 
Paisi wife sues for permanent alimony, 
she must do so in a particular manner and 
in a particular Court. It does not in any 
way affect the ruling in Kawasji v. Smn- 
bai (5b that an agreement between a 
Parsi husband and wife in such a case is a 
legal one. Tne ordinary rule in regard to 
a suit to enforoe an award is that “every 
award is enforceable by action in every 
Court of competent jurisdiction”—see Hals- 
bury’s Laws of England, Vol. I, p, 475, Art. 
992 The Small Cau c e Court had jurisdiction 
to entertain tbe suit in the form in whioh 
it is framed; and the fact that tbe wife, in 
the absence of any agreement between 
herself and her husband, or any award 
suoh as has been proved in this case, could 
only sue for alimony in tbe Parsi Matri¬ 
monial Court, oannot in my opinion affect 
tbe jurisdiction of tbe Small Cause Court 
in Ibis oase. It miybt be different if the 
award were being 61ed In Ibis Court under 
S. 15 of the Indian Arbitration Aot, for 
S. 2 of the Aot limits tbe awards which 
can be dealt with under that Aot to awards 
in matters whioh could form the subjeot of 
a suit. Here the opponent's suit is one 
which the law allows, and whioh has been 
brought in the proper Court for the adjudi¬ 
cation of a monetary claim suoh as that 
which was the subjeot-matter of tbe suit. 
In my opinion, therefore, tbe application 
falls and tbe Buie should be discharged 
with costs. 

Buie discharged. 
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MACLEOD, C. J., awD bHAfci, J. 

Hiralal Bamnarayan —Plain tiff-Appel¬ 
lant. 

v. 

Shankar Hirachand — Defend*nt-Bes- 
pondenb. 

First Appeal No. 176 of 1919. deoidea 
on 14fch January 1921, from tbe deoree of 
the Addl. 1st Class Sub-J., Dhuha, in Suit 
No. 307 of 1917. 

Specif ic performance—Agreement to tell on vlain 
paper—Part performance of agreements pecific 
performance of the re<t was orders i—~Secondary 
evidence was held not allowable even upon pay m 

ment of penalty—Evidence Act , S. 92— Part 
performance. 

Defendant agreed to sell to the plaintiff two 
pieoes of lands and a house. The agreement wai 
reduced to writing on a plain paper. Plaintiff 
was pat in possession of the lands ; the house 
was conveyed by the defendant's passing a deed 
of sale on a stamped paper, but the s tie-deed 
was not registered, nor any sale-deed of the lands 
was ever passed. Agreement to sell also w*e not 
brought on record. In a suit by plaintiff for 
specific performance of the agreement by order¬ 
ing the defendant to execute a sate deed in respeot 

of the lands and to deliver up possession of the 
house, 

Held, that as the agreement had been partly 
performed by plaoing the plaintiff in possession of 
two pieoes of lands the plaintiff was entitled to 
oall upon the defendant to execute a deed of sale 
of the lands and the house and to the delivery 
of possession of the -house, and that inasmuch 
as the written agreement of sale was not on a 
stamped paper, it was not open to the plaintiff 
to adduce secondary evidence of it even upon 
payment o! penalty. 23 Mad. 49 (P. C t Poll. 

[P. 402, 0. l.J 

P. B. Shingne—tor Appellant. 

D. W, Pxlgaokar and D. S. Mandlik— 
for Respondent. 

Macleod, C. J.— The plaintiff sued to 
obtain speoifio performance of a oonlraot 
of sale of the suit properties consisting of 
kwo agricultural lands and a house. It is 
admitted that there were dealings between 
the plaintiff and the defendant of whioh an 
aooount was taben in 1916 W b 0n j, W8S 

found that over Bs. 7.000 were due by tbe 
defendant to the plaintiff, and it is alleged 
by the plaintiff that in satisfaction of that 
olaim the defendant agreed to transfer to 
him two lands Survey Nos. 160 and 74 
and a house called the Sonarwala house 
The plaintiff also alleges that he wa . put 
into possession of tbe two pieoes of land 
and that afterwards it was agreed that 
instead of the Sonarwala house the defend 
dant should oonvey to the plaintiff what 
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was oalled |Ve Dukanwala bouse, and as a 
matter of faot fcbe defendant executed a 
safe-dre) of tbe Dokanwala bou^ to the 
plaintiff on fcbe 14tb of July 19l6 t but *, 
unfortunately tbat deed bas cof been 
regl c tered. It is also in evidenoe that a 
promissory note for Rs. 2,000 signed by 
tbe defendant in favour of Ibe plaiot'ff was 
oanoelleJ by tbe defendant with tbe con 
Bent of tbe plaintiff and in the oanoeUation 
it is mentioned that a written dooument 
had been executed. 

Tbe plaintiff's diffioulby was that be 
eoold not produce tbe contract on wbioh 
be sped. He said be bad given tbe docu¬ 
ment to one Davlat. D»vlat denied that 
any dooument bad ever been giv#-n to him. 
Tbe defendant denied that any written 
dooument bad been signed by him; in face 
of tbe endorsement on ibe promissory note 
that denial must be false. But further 
plaintiff had to admit that tbe missing 
written document was UD‘bamred and in 
Raja of BMiLi v. Invginti China Sita • 
ramasam i Oaru il) it was held by tbe 
Privy Ccunoii that seoonda’y evidenoa 
o«nDob be given of a dooument which bas 
DOb been properly stamped, as under tbe 
provisions of tbe Indian Stamp Aot snob a 
document is only admissible in evidence 
when tbe Collector has asse‘sed andobarg- 
ed Ibe penalty on the production of tbe 
original writ and wbeD be ba<= written an 

ndorfOment upon the writ submitted to 

im. Therefore it would Dot be open for 

he plaintiti in this oa*e to adduoe second¬ 
ary evidenoa of the written agreement 
even upon payment of tbe penalty. 

But the plalotiff oontends that tbe 
agreement has been partly performed as be 
is in possession of tbe lands Survey Nos. 
160 and 74 and that would be a sufficient 
ground to enable a Court of Equity to 
order further execution of the agreement 
by directing tbe defendant to exeouta tbe 
sale deed. In Mahofned Musa v. Agkore 
Kumar Qanguli 2 there had been a com¬ 
promise in a suit whereby it was agreed 
that h certain mortgaged property should 
be released from two mortgages, BDd tbat 
tbe mortgagor should execute deeds of ab¬ 
solute sale or transfer of the proportions 
allotted to tbe ie c peolive mortgagees. A 
decree wa« made in pur^u^noe oi tbe oom- 

(1) xl900» 2' Mad 40=36 I. A. 962=4 C.W.N. 
117=®7 Bar. 697 |P O ). 

(9) (1016) 43 Oal. 801=38 L C. 940=43 I. A. 1 
(P. 0.). 


promise, but tbe compromise was not re¬ 
gistered, nor were the transfers evouted. 
Tbe part es, however, bad aoted as if tbe 
transfers bad been made and bad after¬ 
wards aoted as if tbe agreement was in 
lull foroe, and it was held that 

" Whatever defects of form thera might be in 
relation to the compromise agreement a* a tr ma¬ 
ter of tbe »quity of redemptun were oured by 
tbe conduct ot tbe parties in 0 miinuouely acting 
upon it, and that ibe right to redeem the mort¬ 
gages waa extinguished.'* 

Now with regard to these properties* 
Survey Nos. 160 and 74, they had been 
eonve\ ed to tbe plaintiff by tbe defendant 
by two sa'e deeds of 1910 and 1912 The 
defendant, however, contended tbat these 
sale-deeds *ete in tbe nature of mortgages 
and before this suit was bled be bad bled 
suits against tbe plaintifl to have th%t 
establish© 1 Clearly on tbe authority of 
tbe case I have just cited tbe defendant s 
suit to redeem the mortgages would stand 
a very good obanoe of being di missed on 
tbe ground that both tbe plaintiff and the 
defendant bad aoted noon tbe agiOemeot of 
1916 by which tbe plaintiff bad got posses¬ 
sion ol these two lands and bad been given 
a sale-deed, although it was unregistered of 
the Dokaowala bouse. Tbe queston, 
is whether in tbe suit now brought by tbe 
piaiottt) lor speoiflo perfomaanee tbe same 
priDoipies could oe applied so tbat justice 
migut be done between tbe paitles 

Tbe learned Judge in tbe Court below, 
although be was entirely in sympathy with 
tbe plaintiff, came to tbe oooolusicn tuat 
tbe law be ped tbe di-hooest defendant and 
the Court could not give tbe plaintiff re¬ 
lief. lie thought that if tbe oonlraot in 
suit bad been proved, then the evidence of 
this part pertormaooa would have influ¬ 
enced bim in regarding this oase as one in 
whiob tbe Court should exercise disorelon 
In enforc Dg speoiflo performance. Un¬ 
doubtedly, if the oonlraot in suit had been 
proved, it would not have been neoesary 
to prove part performance in order to en¬ 
able tba Court to enforce it, and the learn¬ 
ed Judge does not appear to have noticed 
tbat fallacy in his reasmtng. But if the 
Court oan give relief on tbe gri und o part 
performance, then tbe Court is giving 
rei tf upon tbe equities resulting from an 
•ot dona in execution ot a oonlraot and 
not upon tbe ontraot il>elf. In Mai hsoH 
v. dldenon IS) tbe question was very 

(9) (1689) 8 A, 0. 467=63 L. J. Q a T|f= 
49 L. T. 806=61 W- R. 830=47 J. P- c31. 
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fully discussed by the House of Lords in 
wbat oiroum^tanoes a Court of Equity 
would give relief where Ibe oontraot bad 
beea parity performed aad where Ibe 
ooalraol ilseli could not be proved uudar 
Ihe Statute of Frauds and Ibe oon- 
olUsion> wbiob were arrived al are referr¬ 
ed lo m Mahomed, M isa v. Aghore Kumar 
Qanguly >‘2). Tbeir Lordships eay : 

“Many authorities are oited in eapport of these 
prop anioaa from Sagiiah aad SoJtoh I -aw, aad 
no oouQteuaooe is given to tbs proposition that 
equity will (ail to support a tr*naaotioa olothed 
imperfectly in those legal forma to which finality 
attaches after the bargain has been aoted upon. 
Fro a these autaoriues one dictum quoted by 
Lord fielborne trom Sir Joba Strange Roller I. 
Potter (tn m*y be here rejettel ; * it oonfe^oed, 

or in part oarnei into execution, it will be 
binding on the p»rtes, and oacried into fur¬ 
ther exnntioa as fluoh, io equity ' Tnoit lord* 
•hips ao not think that the U* of India is in¬ 
consistent With tnesa principles." 

Now. on Ihe 30ih of May 1916, Ihe 
defendant exaouled wbal is ©ailed a K trar- 
palra from woioq it appears that me de¬ 
fendant was in o<ioup%tion of Ibe lands, 
Survey Nos 160 and 74, by reason of a 
written dooumeni of Ibe 7in of July L9i5. 
Tbe dooumeni, after reoiltog Inal agree¬ 
ment, stales mat Ibe property is returned 
and given into Ibe plaintiff s possession 
Ibat day, tbe defendant having no right or 
interest whatever pertaining to the said 
lands. 1 think it may he taken, therefore, 
that considering tnaitue dooumeni was 
signet on tbe 30m of May 1916 it was a 
pari of Ibe general settlement wbioh was 
arrived at on that day and ibal Ibe plain¬ 
tiff got into posses ion of tnose lands as 
part performance of tbe settlement. It 
also appears ibat the defendant recognised 
his obligations lo convey under ibe settle¬ 
ment Ibe Sonar wala hou-e and Ibat he 
agreed to suosninie the Dukanwala house 
(or Ibe Sonarwala bouse and finally exeoa- 
ted Ibe sale deed in respect of tbe Dnkan- 
wala bouse. Ii cannot, therefore, be said 
that the settlement has noi been confessed 
or in part earned into execution. Tnare- 
foro, * the matter,' to quote the words of 
the Lard Cuanoellor, in Maddison V. Al¬ 
der son (3; has advanced beyond the stage 
of oontraot; and the equities which arise 
out of the stxge wbioh it has reached can¬ 
not be administered unless the oontraot is 
regarded.' 

I think, therefore this is a case in which 

lij (1760; 1 V«fl. Ben- 437^8 Aik. T8o=Ambl. 
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the Oatirt is enabled lo relieve the plaintiff 
from Ihe difficulties whtoh have arisen 
owing to his not baviog been able to pro¬ 
duce the written agreement. Ii certainly 
would be a very extraordinary thing, if Ibe 
Court, on Ibe faols of Ibis case could not 
grant relief lo the plaintiff, considering Ibat 
it is admitted that tbe defendant has got 
released trom a deot of Rs. 7.000, and that 
Ihe plaintiff ha? not succeeded in getting 
himself firmly established with regard lo 
the consideration which he wa- lo reoeive 
from the defendant in place of giving up his 
olaim lo Ibal sum. 

I think, therefore, Ihe appeal must be 
allowed and that the defendant must be 
dtreoted at his own cost to exeoute conve¬ 
yances to the plaintiff of the suit lands. 
Survey Nos. 160 and 74, and also a sale 
deed of tbe Dukanwala house. We deorea 
aooordir gly and aLo order possession of tbe 
Dukanwa'la bojse to be given to toe plain¬ 
tiff. Tbe plaintiff Is entitled lo bis costs 
throughout. 

Shah, J.: —I concur. 

Appeal allowed . 
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MaOleod. C. J, and Fawcett, J. 

Krishmjt and another ~Defendants 1 
and 2-Appellants 

v. 

Sitaram Hanmant Ramdashi— Plaintiff. 
Respondent. 

Second Appeal No. 82 of 1920, decided 
on 30th July 1920, from the deoice of tbe 
Ass6. J., Karad. 

Transfer of Property Act, 8. 114—7our< will 
relieve agatrut f .r/tiiure uniets tenant has done 
eotn'ihtng to Jorfeit his rtuht. 

Tbere oaa ba no hard and fast rale to b« follow 
ed in t^e m »tter relieving against forfeiture and 
the general principle of equity is, that the Court 
w»U relieve agamat forfeiture unless the tenant 
has d3ne something to forfeit hia right to bring 
himself within the principles of equ'fcy 

[P. 404, 0. l.J 

J. R. Oharpure — for Appellants. 

P. B. Shmgne — for Respondent. 

Macleod, C. J. :—In this oase the 
plaintiff sued to recover possession of tbe 
suit properly together with Rs. 35 8 as 
arrears of rent. Admittedly tnere had 
been a default. The learned Judge in Ina 
tilal Court said that it would be a hardship 

U Ihe land wbioh the defendants bad been 
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cultivating for so many years should ba 
taken from them for two defaults in pay¬ 
ment. Be therefore passed an order reliev¬ 
ing them apain c t forfeiture under S. 114 of 
the Tran, fer of Property Aot provided they 
paid the arrears of rent with interest and 
costs within 15 days. That was a per¬ 
fectly oorreot order to make and an 
order within the powers of the Judge 
to make. Bat in appeal the learned 
appellate Judge relying on the decision 
in Naratna Naika v. Vasudeva Bhatta (l) 
appeared to think that the forfeiture oould 
not be relieved against. The learned Judges 
sa»d : 

“The exeroise of the disorofeiou [of the Coart] to 
relieve against forfeiture may depend upon the 
oiroumstaooe whether the lea^e allowed a period 
of graoe or not. and ..whether the period of grace 
ia a reasonable period having regard to the nature 
and terms of the lease." 

Eioh oisa must depend upon its own 
faots. It m iy be that if a period of grace 
is allowed and yet the tenant does not pay 
rent within that period, the Court will not 
relieve against forfeiture. There can be no 
hard and fast rule and the general pnnolpla 
of equity is, that the Court will relieve 
against forfeiture unless the tenant has 
done something to forfeit his right to bring 
hithself within the prinoiples of equity. 
We do not think this is suoh a case. 

The deoreo of the trial Court must be 
restored. Appellants will get their costs in 
this Court and in the Court below. 

Appeal allowed. 

(1) U9031 28 Mad. 389. 


* A. I. R. 1921 Bombay 404. 

MaOLKOD, C. J., AND StfAH, J. 

Ganqadhar Manika and others —Defen 
danls-Appellanls 


v. 


Balkrishna Soiroba Kasbekar— Plaintiff- 
Respondent. 

Second Appeals Nos. 638 and 639 of 
1919, deoided on 13th September 1920, 
from the decree of the Dist. J., Kanara, in 
Appeals Nos. 121 aod 120 of 1918. 

* Limitation Act t Art. 182— Application for 
ascertainment c / tnfflnt) profits *» one in execution. 

An application for tho ascertainment of mesne 
profits is one in execution and is not a proceed¬ 
ing in ooatiuuation of tbe suit, aud therefore 
ocmes under Art. 182. 87 Mad. 186 ; 24 Bom. 149 
Foil. 19 Cal. 182 lF. B.); 26 All. 886 ; 26 All. 628 
and 40 All. 211 not Foil. IP. 404, 0. 2.] 


Hilkant Atmaram —for Appellants. 

V. B. Strut —tor Hespondent. 

Macleod, C. J. —In Civil Suit No. 2 of 

1901, in the Court of the First Class bub- 
ordinate Judge of Karwar, adeoree was pass¬ 
ed in favour of tbe plaintiff directing him to 
get possession of the suit lands from defen¬ 
dants Nos. 1 to 3 and costs, and plaintiff 
was to reoover from tho 1st defendant the 
amonnt of the value to be ascertained in 
exeoution'for 33 Kbandies of paddy at the 
rate then prevailing in respect of the three 
years previous to the date of suit, which re¬ 
mained after deducting the oash amounts 
paid to Government for the said land by 
him for the said years, and plaintiff was to 
recover from the lit defendant the pro¬ 
duce from the date of suit viz., from 20th 
of December 1900, uplo realisation of 
possession, or if the possession wa^ not ob¬ 
tained early, plaintiff was to recover the 
produce of three years from the dato of the 
deoree. Defendant No. 2 was liable to pay 
the plaintiff the root and produce from 
July 1900. The inoome from lue date of 
suit was to ba ascertained in execution. 
Thau deoree was passed in Maroh 1902. 
Tbe plaintiff got possession of the suit 
land in 1903. Tbo plaintiff has filed this 
Darkhast No. 285 oi 1917 in which ha 
desonbes in what modes the assistance of 
the Court was required : 

“Rs 60 was duo in respect of mesne profits for 
three years before suit. Profits lrom date of auit 
up to delivery of possessbn, *e, 1900-1*01— 

1902, at tho rate of 11 Khaudiea per year; total 
of three years was 32 Khandles. The value of 
which at the rate of Bs. 46 per Kumbh was 
Rs. 75-14-4. Deducting from this Bs 16 14*0 
being the amount of assessment for three years, 
the balance dae w*a Bs 60-0-4. Therefore the 
total amount duo was Us. 110 0 4 which sum or 
any other sums wbioh might appear to the Court 
proper might be determined as aue in respeot of 
profits recoverable as per deoree together with 
tho ooats of the darkhast might ba realised by 
attachment and sale of tbe moveable property 
belongmg to defendant 2 but in the possession of 
opponents Nos. 1 to 6." 

II is dear then lhal Ibis was an applica¬ 
tion in execution and the plaintiff's pleadei 
admitted that in the Inal Court. But 
although he admitted that it was an appli 
cation in execution, it was contended that 
the application for tbe asoeibaiomenl of 
mesne profits oould not be treated as ont 
in execution, and therefore, it was not 
barred by Articles 181 and 182 of the 
Indian Limitation Act. The learned Inal 
Judge said that an application in extoulion 
for recovery of oosts was filed in 1906* 
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No other application was hied in execration 
until the prefect one had been made. He 
found, therefore, that the application was 
governed by Arriolas 181 and 182 aod re¬ 
jected it as time-baired. In appeal the 
learned Distriob Judge referred to toe oir- 
oumstanoes in whioh the application was 
made. It appears that the original decree 
was ottalaed by a religious foundation 
against its defaulting tenant. It is true 
that the stewards of the foundation neglect¬ 
ed to enforce the deoree and it was be¬ 
lieved that by this neglect the deoree had 
become useless. The neglectful steward 
was removed from his office and a successor 
was appointed who sued h»s predecessor to 
recover damages whioh the temple had 
sustained by his neglect. When that suit 
oame on, it was dismissed by Mr. Vernon, 
who was then the District Judge, on the 
ground that it was still possible to reoover 
mesne profits as no period of limitation 
was prescribed for their ascertainment. 
The learned Distiiot Judge in appeal there¬ 
fore seemed to think that he should follow 
the principle s<are decisis and he al c o refer¬ 
red to the deoislons of Puran Ckand v. Roy 
Badha Kishen (1); Muhammad Umarj an 
Khan v. Zmat Begam (2); Wahya Bibi v. 
Nazar Hasan (3) ; and Narsingh Das v. 
Debt Prasad U) in support of Mr. Vernon's 
deoision. Ho, therefore, allowed the 
appeal and held that the application was 
not barred by lapse of time. 

Now this deoree was passed under the 
Code of 1882 and the sections applicable 
were Ss. 211, 212 and 244, and under S 211 
when the suit was for recovery of possession 
of Immoveable prcp3rby yielding rent or 
other profit, the Court might provide in the 
deoree for the payment of rent or mesne 
profits in respeol of suoh property from the 
institution of the suit until the delivery 
of possession to the party in whose favour 
the deoree was made, or until the expira¬ 
tion of three years from the date of the 
deoree whiohaver event first ooourred. By 
8. 212 when the suit was for the reoovery 
of possession of immovable property and 
for mesne profit whioh bad accrued on the 
property during a period prior to the insti¬ 
tution of the suit and the amount of suoh 
profits was disputed, the Court might either 

U) (183D 19 Cal. 192 (F. B.). 

(S) (1909) 25 All. P85—1909 A. W. N. 80. 

(1904; 26 All. 628=»1 A. L. J. 944. 

(4) (1918) 40 All. 211-48 I. O. 982-16 A. b. J. 
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determine the amount by the deoree Itself 
or might pas^ a deorai for toe pioporcy and 
direct aQ inquiry into the amount) of mesne 
profiss and dispose of abs same on further 
orders. Tneretore S 2LI deal's w<tn m^sne 
profits from the date of the sait, while 
S. 212 dealt with past mesne profits, and 
altaougb in bosh oases by bh i deoree itoelf 
the Court might ascertain she amount, in 
S. 2LI nothing was said as bo how the 
mesne profits ware to be ascertained if 
the Court did not provide ior the amount 
in ibe decree, while under S. 212 the 
Court might direct an enq uiry as to the 
amount of past masne profits aod dispose 
of the same on further orders. 

Then by S. 244 feho following quo lions 
should be dote*mined by or-Jer of the Court 
exeoubiog a dooree and no* by a separate 
suit viz., (a) questions regarding the 
amount of any mesne prefibs as to which 
the deoree had directed inquiry; (that must 
refer bo past mesne profits), (o) questions 
regarding *h6 amount of me>ne profits or 
interest whioh ^ba decree ha'? made pay¬ 
able in respect of the subject-matter 

of a suit between the data of &he insli- 
tubion aod bbe execution of the decree 
or bbe expiration of three years from 
the dab3 of the decree, and (c) any other 
questions arising between the parties to 
tne suit in whioh ihe decree was passed 
or bbeir representatives anl relating bo the 
exeouMon, disobargg or sabisfaobion of the 
decree or bo Ihe stay of execution thereof. 
The ordinary meaning, therefore, of that 
section would be that certain questions 
were to be determined by tne order of the 
Court in execution and not by a separata 
suit viz., bh8 amount of past mesne profiis, 
Ihe amount of fubara m«sne profios, or, 
lasbly, any obher questions arising between 
the parties to the suit relating to the exe- 
oution, discharge or satisfaction of the 
decree. It would then follow logically 
that any question with regard to past 
mesne profits was a question in execution. 
Clearly, then, in drawing up the present 
deoree the Court correctly interpreted 
S. 244, because it distinctly provided that 
the amount in cash value of the mesne 
profits, past and fature, should be ascertain¬ 
ed in execution. 

At first sight, therefore, it would appear 
beyond all argument th*t the application 
for the ascertainment of the mesne profits, 
past and future, oame within Aniole 182 of 
Bohedula 1 of the Indian Limitation Aot. 
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Bab there is no doubt that that i9 not the 
view wbtob has been taken by tbe Catoutta 
acd Allahabad Oigb Court':, and most pro¬ 
bably Mr Veroon in his first deoislon 
thought he should follow the Full Bench 
decision io Puran Chand v. Roy Radna 
Ktshtn (1), wbioh was to the efleot th*t 
proceedings for the ascertainment of 
mesne profits after a decree awarding 
possession were proceedings in continua¬ 
tion of the suit and were not proceed¬ 
ings in execution, as nutti the amount 
of mesne profits had been ascertain¬ 
ed, there would be no fioal deoree. 
However that may be, that view was not 
aooepted in full by Mr. Justice Ranade In 
OUamram v. At snordat (6). There was a 
oooree dated the 3rd of July 1878 wbioh 
awarded possession of oertaio land with 
mesne profits to be a-oar tamed In execu¬ 
tion, but tbe deoree specified no time down 
to wbiob the mesne profits worn to be 
oomouted. The question ibare was whe¬ 
ther the deoree being drawn up in tbat 
form, oould be oonstruei as giving mesne 
profits for a period longer than three 
years from the cate of the deo’ea.aodit 
was held that that ooustrootion oould not 
be put on the deoree. The point which is 
now in issue may not have been directly in 
issue in tL.afc oa e, but Mr. Justioe Ranade 
at page 155 eaid: 

•* la the preiect o»pc the deoree did fix tb# 
time from wbioh me*ne profits were 10 be allow¬ 
ed, and io the previous Darkhast (he profits were 
olaimed lor the period op to li*V, acd a claim 
was made lor the lu.ure profits alio. It wai this 
latter oa>m which not «p?oi*lly notioed la 

the order pasted iq the Darkbast, wbioh only gave 
mesce profits up to 'tiSi. 1 be ooDteutioo of the 
appel auts U that as long as tbe mesae profits lor 
1 81 bad oot been asoertaiced, as di'eoisd oy tbe 
High Court decree, do period o( limitation goverc- 
ai tbe claim (or tbe same. Tbe authority of 
tbe ruling iq Puran Cham v. R iah i Kt'k'tt 

( 1 ), followed in Prayag Singh v. Riyu Stnjh ( 6 1 , 
was o^ed, but the ?<ew taken by tbe 0 +louita 
High < ourt ou the operation o( Articles 178, 179 
In suob o»ses was not aooapted by tbe Allahabad 
High Court, and this < ourt in Dhagtoan v Ganu 
(7 expressed its agrecmaut with tbe Allahabad 
High Courts view at opposed to tbe Calcutta 
ruliugs. Io ibis last oase the point was consider¬ 
ed with reference to tbe operation o( 8 89 o( the 
Transfer of Property Acs. and it was held tbat a 
deoree (or redemption was suoj^oi to tbe operation 
o( limitation il no prooeediog were taken in time 
under 8 *9 to make tbe deoree absolute." 

It appears, therefore, that Mr. Justloa 
Banado did not agree with the deoislon in 


Puran Chand v. Boy Radha K»«Hen (l) 
and, if tbe point which is now io issue had 
been in issue in that oa c e. I think we may 
presume tnafe Puran Chand v. Roy Rcuiha 
Ktshen U) woald not have been followed. 
But il appears to me that tbe rea c oniDg of 
the learned Judges in Romano v. Bobu (8) 
on this question appears to me unaDSwera 
bie. At page 196, after referring to tbe 
decsions of the Caloutti. and Allahabad 
High Courts, the learned Jadges prooeed : 

"Whatever the striotly logioal view ol the 
matter may be, it appears to os that the objeot ot 
the provisions ol the Code was to enable me 
Court to separate the question of mesne profits 
from the ola-m to the land and to relegate the 
former to proceedings io execution It was certain¬ 
ly within tbe competence ot the legislature to do 
so; and it was regarded as promoting tbe con¬ 
venience of litigants ana tbe Court. A oordiog to 
6 . 244 tbe inquiry need not be h'ld by tbe Court 
whioh tned tbe suit. If tbe execution of tbe 
deorte is transferred to another Court it migbt be 
held by suob Court Tbe enquiry may not logioal- 
ly be one relating to tbe exeouvioo of tbe deoree; 
but >n oar opinion it was tbe intention ot tbe 
legislature to make it a part ol the extoution 
proceedings. This explains the reason (or its in 
oiusioc io 8 41. Too language ot olause c of 

that section * any other quet-tion relating to the 
execution 1 shows tbat the Uquiry into tbe 
amount of meeoe profits was also to ba regarded 
as a question relating to execution. An applica¬ 
tion for tbe ascertainment ol mesne profits must 
therefore according to the Code be regarded as an 
application tor execution, though it may be that 
the deoree, in so far as mesne profits are oon- 
oerned, would be incomplete until they have 
been aeoertrtiaed. It may be right to bold that 
within the meaning ot 8 . 23 .) ot tbe repealed ' ode, 
tbe twelve years prescribed therein (or tbe execu¬ 
tion of a deoree tor money would run only lrom 
tbe date when tbe meant profits art ascertained ; 
tor it may be said that until tbat is done, it can¬ 
not be said that there is a deortj for money." 

Here there is do qaostion under S 48 of 
the Code of 1908. Toe ooiy question is 
whether this oletm was barred under Artiole 
182, and agreeiog with the passage in 
Bumana v. Babu (8) 1 have quoted abote, 
it seem 9 to me that this application is one 
whioh oimes under Article 182 of the 
Indian Limitation Act, Scoeduke I. and 
therefore the application is time-barred. 

In my opinion, therefore, the appeal 
should be allowed and the Dark oast dis¬ 
missed with oosts throughout. Tnis judg¬ 
ment will govern both appeals. 

Shah, J.—I concur. 

Appeal allowed. 


(3) il9l9) 81 Mad 188=94 M. L. J. 98* 

18 I. 0. 988& 1919 M W. N. 114. 


l0> (1899 24 Bom. 149—1 Bom. L». »• 8|& 
(61 (1891) 26 Gal. 201. 

(7) (1899) ?. J. 146. 
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MaCleod, 0. J., and Fawcett, J. 

Naihuram Shivnarayan —Applicant 

v. 

Dhularam Hariram Marwadi —Oppo¬ 
site rally. 

Civil Extraordinary Application No 11 
ot 1920, deoided on k z2ad Jaae 1920, from 
a deoiee of Ida Sao J., Jalgaon. 

• Provincial Small Cause Courts Act , S. 25— 
Htgh Court can tmerftre with decision on question 
oj Jacie in proper cases. 

Although High Court would be advene to 
interfering under S. 25 on pure questions of (aots, 
it o^nnot do said that toe High Court has no 
power whatever of interfering with deo:siona on 
questions ol faot [P. 4J7, O. 2.J 

However, interference in regtrd to appreciation 
of evidenoe sho >id m geoerai only be exeiOUdd 
when there appears to the Court to be a very 
dear oaae of cuisappreoiaiion whioa has resulted 
in )n]ubtioe to a party and makes tbe decree one 
that oannoi. be regarded by a Hevisional Court as 
“aooording to law". 27 All. 53 and 8 3 L H. 
164, Bel. IP. 408, 0. 1.] 

A. U. Sathayc —for Applicant. 

P. B. Shingne—lox Opposite Party, 

Madeod, C. J. This is a Rule grant¬ 
ed under S. 25 of the iProvinoial Small 
Cause Courts Act which enables the High 
Court for the purpose of satisfying it ell 
that a decree or order mane In any ease 
deoided by a Court of Small Causes was 
according to law, to call for the case, aud 
pass snob order with respect thereto as It 
thinks hi. 

What happened was Ibis, The plaintiff 
bad dealings with the defendant and one 
Dnularam Coaburbhuj. According to hts 
story Dhularam Ohaturbbuj paid in Rs. 100 
wbioh was oreattsd to Dnuiaram Cnalur- 
bhuj in tue rough ani daily book of the 
platnt'if, bat by mistake of his ledger olerk 
the R. 100 was credited to the ledger 
aooouat of the defendant, whioh ledger 
aooounl was on the same page as the ledger 
aooouot of Dhularam Chaturbbaj. There¬ 
after the defendant made payments which 
were in due oourse properly oredited 
to his aooount in the ledger, li was 
only after sometime when the plaintiff 
wa* examining the aooounts ot Dnuiaram 
Onaturbnuj that he discovered that R;. 100 
paid by Dnuiaram Chaturbhuj bad been 
wrongly oredited to the defendant s ledger 
•ooouni. Naturally be made entries cor¬ 
recting the mistake. The defendant sent a 
notice claiming that he had paid B*. 100, 
end when the plaintiff brought a suit for 


B9. 110-11*3, 'the defendant raised this 
defenoe with regard to Rs 100. The 
learned Judge siys in his judgment: 

The plaintifi baa no*, written ia hi* ncoonctfl 
who baa m-de this repayment, i e, by the haod 
of whioh person, Wbehtr be wrOLgly entered it 
in the name of DhuDram Chaiurbbuj or n s. 
Of course the oredit entry appears m tbe took of 
Dhularam Chaturbhuj. But the plamtiff ought 
to have Ukau defendant’* signature for the cor¬ 
rection made. If the defendant was then willing 
to admit plaintiff a mistake." 

Then he deals with the evidence and 
says that he disbelieved the plaintiff's 
story as his oonduot was extremely c QS . 
pioious and the aooouot books could not be 
credited and passed a decree for Rs 
1011 3 only. 


Now it is quite true that this Court ev en 
under S. 25 of the Provincial Sma»i Cause 
Courts Aoi would be averse to interfering 
on pure question* of faot. But we oannot 
concede that the Hgh Court bas do power 
whatever of inteifermg with deoisioos on 
que tions of faot. !□ the oa e ot Poona 1 
City Municipality v. Ramji (L), the head 
note inoiudes these words : 




« - w tuo x 1VII rrooe- 

dur. Code .Aot Xl V ol 1RB3> do not aflord a sa f, 
guid. lor the exeroi.e of the extraordinary j unB _ 
diction under 8 45 ol the Prov.noial 8 , 0.11 
Cauea Court. Aot (IX ol 881) The wording of 

tue two section, is wholly diflereot. that of 
B 45 ol the Provincial Btn.,1 Co.. Court. Aot 
being of the widest oeacription and oonferri-i* 
the moat ^rnple discretion on tbe Hgb Court 
while U has bteu held by the Prvy Oouqo. 1 
B. 622 of tbe Civil Procedure Code Act X V of 

l l?l 0a * hl *° be construed in a very i 6 a v r .oted 
and limitej sense. • 


Id Turner v. Jugmohan Singh (2) the 
Court found that 


■ ur lutcritlr 


. _ ---■ uuuierrea 

by the Provincial Small C*u=e Courts Aot , a w ,de 

— wider than tbe power conferred by 3. 622 of the 

Civil ProceJure Code, and if substan tial grounds 

are shown for the interference of the Court, the 

Court is not merely justified in exero.sing, but 

5ow,lI"° nab 7 ‘ ha ex#r0iae 0| > “ a “V.fiooal 

In that oasa they were of opinion that* 

grave injustice would be done if the deorea 

ot the Court below were allowed to stand 

That case seems to have turned entirely on 

the appreciation of the evidence in the 
lower Court. 


Now in this oase it appears to os that 
the learned Judge's appreciation of the evi- 
dcpce was distorted by »he view be took 


(1) (1895; 21 Bom. 250. 

(2f (1905) 27 All. 6$1; 
1905 A. W. N. 7T. 
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that the plaintiff ought to have got the 
defendant's signature when the entries 
were amended. He does nob settQ -o have 
distil guished between wbat the plaintiff 
ought to have done as an ordinary precau¬ 
tion etd scDDetbiDR which, if Dot doDe, 
prevented the plaintiff from suing, and 
having started in that -ay i* ai pears bb.it 
he took a far more favourable view oi the 
defendant’s case than was justihed by the 
evidence. Reitlly bbe statement of the de¬ 
fendant that ho bad paid Rs. lf'O was nob 
supported by »Dy outside evidenoe, and In 
my opinion it was dearly diotutad by the 
defendant’s desire to take advantage 
of the error iD aooouDfe-kteping made 
by the plaintiff s ledger keeper. As 
opposed to that there was the evi¬ 
dence of bbe debtor who paid Rs. 100, and 
the da ly account boobs ol tbe plaintiff. In 
my opinion, therefore, this is a case in 
which we eh-ule e*oroise our discretion to 
prevent an injustice being done bo the 
plaintiff. I think the dtoree of the lower 
Court must bo set os’de and a deoree passed 
in favour of the plaintiff for the amount 
sued for, viz.< Rs. 110-11*3 with costs of 

this application. 

Fawcett, J. —I oonour. As regards 
tbe powers of interference vested in the 
High C:urb under S. 25 of tbo Provincial 
Small Cause Courts Aob. I may add that 
a similar view b«s been taken by the 
Judioial Commissioner s Court in bind in 
Bvpohani v. Uxnhomal (3). At the same 
time I think that interference in regard to 
appreciation of cvideDoa should in general 
only be exeroi c ed when there appears to 
the Court to be a very clear easo of mis- 

appreoiation which has re c ulbed in in¬ 
justice to a party and makes tbe decree 
od 8 that oannot bo regarded by a Rovi- 
sional Court as "aoaording to liw.” 

In the present oase the weight of the 
evidence as it stands was immensely in 
favour of the plaintiff, and is met only by 
an uncorroborated assertion that defen¬ 
dant had aotually paid tbe money. Had 
tbe learned Subordinate Judge not con¬ 
sidered tbat tbe plaintiff ought to have 
acted in a oeitain way, for wbiob there 
was oertainlv no obligation on the plain¬ 
tiff . I c o not imagine that he would have 
come to tbe oonolu'ion tbat ho d d, tie., 
that the aooouut books were unreliable. 
In my opinion these oiroumstanoes do not 


show that the evidenoe given for the plain* 
tlff hould not have been accepted. I, 
therefore, oonour in the order proposed. 

Buie made absolute. 
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StfAH AND ChUMP, JJ. 

Narsappa and another —Appellants 

v. 

Bharmappa and others— Respondents. 

Second Appeal No. 705 of 1918, deoided 
on 22nd June 1920, from the deoree of the 
As i t. J., Belgium). 

Hindu Law —Poiftfsiott— Father's brother's ion* 
take per capita. 

Father's brother's song of the propositai take 
per capua, • 17 Bom. US Bel. on. 

Ntlkanth Atmaram —for Appellants. 

A Q. Desat —for Respondents. 

Shah, J.: —This appeal arises out of a 
suit brought by the plaintiff Ningappa and 
continued by his sons after his death for 
one-third share in the property in suit. It 
is now found that the plaintiff and defend¬ 
ant No. 1 are sons of Rayappa who was 
one of the four sons of Narsappa. Defen¬ 
dants Nos. 2 to 5 are the sons of Satyappa 
who was the son of Shidliugappa, one of the 
sons of Narsappa. The property in suit 
originally belonged to 8hiddappa, the son 
oi Ningappa, the second son ol Narsappa. 
In 1910, Satyappa and tbe present plaintiff 
and defendant No 1 bled a suit to reoover 
the property which belonged to Shiddappa 
from the then defendant who was in pos¬ 
session of that property. In that suit they 
olaimed the property as the nearest heirs 
of Shiddappa. The reversion to Shiddappa 
opened on the death of his mother which 
took plaoe in 1909, the widow of Shiddappa 
having died in 1908. 

The plaintiff’s present claim is based 
on the allegation that he, defendant No. 1 
and Satyappa, were the nearest heirs of 
Shiddappa and tbat he was entitled to 
one-third share in the property. Defen¬ 
dants Nos. 2 to 5 put forward a defenoe 
tbat Rayappa was not a son of Nar&sappa 
at all. This defence has been negatived 
In both the lower Courts, and we are 
not now concerned with it. The trial 
Court passed a deoree in favour of the 
plaintiff in respeot of his one-third share* 
The appellate Court has modified that 


it) (1914) 8 B. Ii. R. 184=87 1. 0. 888. 
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decree by declaring that the plaintiff is 
entitled to one-fourth share in the plaint 
property. 

This modification of the decree is appa¬ 
rently based upon the view that Satyappa 
was entitled to one-half and Ningappa and 
Bharmappa together were entitled to the 
other half of the property of Shiddappa. 
According to Hindu Law, however, all the 
three were then the heirs of Shiddappa and 
each one of them was entitled to claim an 
equal share without reference to the shares 
of their respective fathers who might have 
half and half if they had been alive and if 
their third brother Kedari was not alive 
at the time when the reversion to Shid- 
dappa’s estate, opened on his mother’s death. 
There is nothing on the record of this case 
to justify the suggestion which has been 
made by Mr. Desai before us that Shid- 
lingappa, the father of Satyappa, and 
Rayappa, the father of the present plaintiff 
and defendant No. 1 were alive at the 
material time. On the contrary it is clear 
from the pleadings and from the suit filed 
in 1910 by Satyappa and the present plaint¬ 
iff and defendant No. 1 that on the death 
of Shiddappa’s mother the nearest heirs 
were the plaintiffs in the suit of 1910. 
Mr. Desai has not been able to support the 
view that these three persons took per 
stirpes and not per capita. It is clear from 
the decision in Nagesh v. Gv.rurao (1) 
that according to the Hindu Law each one 
of these heirs is entitled to an equal share 
in the property of Shiddappa. The trial 
Court was right in awarding one-third 
share in the property to the plaintiff. 

We accordingly reverse the decree of the 
lower Appellate Court and restore that of 
the trial Court with costs in this Court and 
in the lower Appellate Court on the original 
defendants Nos. 2 to 5 who are respondents 
Nos. 2 to 5 in this Court. 

The cross-objections are dismissed with 


costs. 


Decree reverse/1. 


(1) (1892) 17 Bom. 303. 
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Macleod, C.J. and Fawcett, J. 

Larram v Madlicivrao[ y Jcthngirdav — 
Defendant-Appellant 

v. 

Bhagvansingh : Narsingbhau Navalurkar 
—Plaintiff-Respondent. 

1921 B—52 


First Appeal No. 70 of 1919, decided on 
4th August 1920, from the decree of the 
1st Cl. Sub-J., Dharwar. 

Transfer of Property Act , .S'. 54— Contract to 
sell—Vendor dying—Minor widow delivering 
possession and receiving money — Widow's adopted 
son cannot sue for possession— Hindu Law — 
Alienation. 

Where n person entered into a contract to 
sell immoveable property and died before com¬ 
pleting the sale, but his minor widow delivered 
popsession and received the purchase money 
and subsequently adopted the plaintiff; in a 
suit by plaintiff to recovt-r possession. 

Hold , that suit is not maintainable. 41 Bom. 
438 (F. B.) Appl. [P. 410, Cs. 1 & 2.] 

Tyabji and K. H. Kelkctr— for Appellant. 
P. 7?. Shinf/ie and ft. R. Mvdbhar!— for 
Respondent. 

Macleod, C.J:.-- One Narsingbhau was 
the owner of the suit property. On the 8th 
of January 1904 he entered into an agree¬ 
ment with the defendant in this suit to sell 
the property at the rate of Rs. 175 an acre 
and received Rs. 100 as earnest money and 
agreed to pass a regular sale-deed. 1 here¬ 
after he was attacked by plague and died 
before the sale-deed could be executed. On 
the 30th of September his widow executed 
a sale-deed in favour of the defendant put¬ 
ting him in possession of the property. The 
consideration for the suit property at the 
rate of Rs. 175 an acre was Rs. 1,367. 
Rs. 100 having been paid, the balance 
left was Rs. 1,267. The consideration paid 
by the defendant is said to have been 
made up as follows. Fie took over the 
mortgage due by the deceased in favour of 
one Anandibai for Rs. 1,000 and the interest 
then due amounting to Rs. 215 and a debt 
of Rs. 75 due to Government on account 
of tagavi making altogether Rs. 1,290, 
rather more than the actual balance 
due. The widow at that time was a minor 
and therefore under section 7 of the 
Transfer of Property Act not being compe¬ 
tent to contract to sell the property, she 
was not competent to transfer title. 
Thereafter she adopted the present plaint¬ 
iff who brought this suit in 1915 against 
the defendant to recover possession with 
subsequent mesne profits of the suit land 
and for other relief. 

The learned Judge held that the plaint¬ 
iff’s adoption was proved, that Nandubai 
was a minor when the sale-deed (Exhibit 
26) was passed, that the agreement to 
sell the land in suit by Narsingbhau to 
the defendant was proved, and that the 
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sale-deed was passed by Nandubai, his 
widow, in pursuance of the said agreement. 
Rut he found that the sale-deed was 
obtained by the defendant by misrepresenta¬ 
tion as stated by the plaintiff in the 2nd 
paragraph of the plaint and he finally 
came to the conclusion that the plaintiff 
could contend that the sale was invalid on 
account of the minori y of Nandubai and 
on account of die misrepresentation as 
alleged by the plaintiff. He passed a 
decree in favour of the plaintiff for posses¬ 
sion if he paid within six months Us. 1,600 
to the defendant as compensation for the 
cancellation of die sale-deed. 

Now when the agreement to sell was 
passed by Narsingbhau, the defendant 
acquired a right to a sale-deed on payment 
of the ba’ance of the purchase money, and 
if Narsingbhau had put the defendant into 
possession of the property without giving 
him a sale-deed, then under the Full Bench 
decision of Bdpu v. Kushinuth (1) if at the 
time when the agreement was still capable 
of specific enforcement the vendor sued to 
recover possession it would be a valid 
defence that the vendee had been placed in 
possession of the property and was willing 
to perform his part of the agreement. The 
learned Judges considered that where a 
vendor, who has contracted to sell immove¬ 
able property and has under the contract 
put the prospective vendee in possession, 
repudiates the fiduciary obligation with 
regard to possession, he could not sue the 
latter in ejeciment if the vendee was will¬ 
ing to complete the purchase. The learned 
Judges also stated as follows at page 
112 : 

" VVe aro of opinion that i\ suit for specific 
performance is not the purchaser’s only 
remedy, »md that he may in the circuiustanoes 
ntated in the question, if there are no other 
facts operating to his prejudice, successfully 
plead his contract of sale and the possession 
acquired under it.” 

I presume that means the vendee in 
possession under a contract of sale is not 
obliged to sue for specific performance and 
can resist any attempt by the vendor to 
eject him unless there are other facts such 
as fraud or misrepresentation which may 
operate to his prejudice. Then is the 
defendant’s position in this case inferior to 
that of the defendant in the case I have 
cited, merely because he was put into 

(1) (1917) 41 Bom. 438 = 89~Tc7103 = 19 
Horn. L.R. 100 (F.B). 


possession by the widow of the vendor 
and not by the vendor himself ? No doubt 
the sale-deed cannot be considered as 
effecting a transfer of the property in the 
legal sense of the word. But there could 
be no objection to the widow putting the 
purchaser in possession and receiving the 
purchase price and so far carrying out the 
contract which had been entered into by 
her husband, and I cannot say that the 
widow herself could have successfully sued 
the present defendant for possession 
supposing she had not adopted. It must 
follow then that the present plaintiff, her 
adopted son, is in no better position than 
the adoptive mother, nor is he in any 
better position than Narsingbhau would 
have been if he had given possession to the 
purchaser in his life-time. That appears 
to me to be the true answer to the ques¬ 
tion arising in this case and there is there¬ 
fore no need to consider any of the points 
which have been dealt with by the learned 
trial Judge. In any case it cannot be said 
that there are any equities in favour of the 
plaintiff'. 

We are dealing with a transaction 
which, apart from the validity of the sale- 
deed, was completed in 1904. Although 
after his adoption the plaintiff was s.ill of 
tender years, he must have known long 
before the suit was filed about this tran¬ 
saction, and it was only in 1915 when, as 
the learned Judge points out, the value of 
this property had incVeased to a consider¬ 
able extent that he sought to take advan¬ 
tage of the fact that his adoptive mother 
passed a sale-deed before she attained 
majority, in order to defeat the defendant’s 
rights. In my opinion the decree of the 
learned Judge must be reversed and the 
suit dismissed with costs throughout. 

The cross-objections are dismissed with 
costs. 

Fawcett, J. :—I think the main ques¬ 
tion in this appeal is whether the present 
case falls under the Full Bench ruling in 
Btipu v. Kashi nath (Dor whether it has 
been rightly distinguished from that case by 
the lower Court. To satisfy the conditions 
of the principle laid down in that case it is 
first of all a requisite that the agreement 
to sell the property to the defendant shall 
still be capable of specific enforcement. 
On this point I think the contention that 
such a suit by the defendant would not be 
time-barred is correct. The case is of 
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course governed by Article 113 of the 
Indian Limitation Act under which the 
prescribed period of three years begins to 
run from the date fixed for performance, or, 
if no such date is fixed, when the plaintiff' 
has notice that performance is refused. 
In this case the written contract, Exhi¬ 
bit 26, fixed no date for the performance, 
and the oral evidence as to that important 
term of the contract is conflicting and must, 
I think, be excluded under section 92 of 
the Indian Evidence Act. 

Then the only question is, when was it 
that the plaintiff had notice that perform¬ 
ance of this contract was refused ? He 
had in fact a conveyance executed by the 
widow and he cannot, in my opinion, be 
said to have had any notice that perform¬ 
ance was refused within the meaning of 
this Article 113 until the plea was raised 
that his conveyance was void as having 
been executed by a minor. There is no 
evidence that the defendant knew that the 
widow actually was a minor, and it would 
be girin b a very inequitable meaning to 
the words if it were held, because the 
conveyance to sell was void, that, when the 
conveyance was executed, there was a 
refusal to perform the contract to sell. 
To that extent, therefore, I think the case 

must be held to fall within the Full 
Bench ruling. 

The next question that arises is, 
whether the basis on which that ruling 
rests applies to the present case. It is 
held in the judgment of the Full Bench 
that 

“Where...a veudor, who has contracted to 
sell immoveable property and has under the 

contract put the prospective vendee in posses¬ 
sion, sues the latter in ejectment, he repudi¬ 
ates if the vendee is willing to complete the 
purchase, the fiduciary obligation arising out of 
the contraot and annexed to the ownership of 
the property, and seeks to treat the vendee as 
a trespasser. Once it is recognized that the 
plaintiff is violating his fiduciary obligation, it 
is clear that the Court cannot grant him the 
relief which he seeks, for it will not aid him in 
committing a breach of trust and his suit must 
fail; the defendant is no trespasser, but is in 
possession under the contract which the plaint¬ 
iff nae bound himself to carry out.” 

This fiduciary obligaiion is’there specifi¬ 
cally described as arising out of the contract 
and annexed to the ownersh.p of the pro¬ 
perty, and if that is a correct description, 
that fiduciary ob.igation attaches also to 
any legal representative of the vendor who 
has contracted to sell. Also on principles of 


equity it seems to me that the legal re- 
presenta ive should be under the s.-me obli¬ 
gation and not escape it merely because the 
original vendor has died. Consequently I 
do not think that the lower Couit a as right 
in holding that this Full Bench ruling is 
distinguishable, because it was not 
the seller, but the seller’s widow that 
put the defendant in possession. It is not, 
I think, right to say that delivery of 
possession by the widow was non-existent 
in the eye of the law. It was an actual 
delivery of possession and it was a delivery 
of possession under a fiduc ary obligat on 
annexed to the ownership of the property. 

Therefore, I think, the case falls under 
the Full Bench ruling and I agiee in 
allowing the appeal. 

AjJ'peal allowed. 

A. I. R. 1921 Bombay 411. 

Macleod, C.J. and Heaton, J. 

PanJ'irang Balkrishno.Golvanlcar — 
Plaintiff-2nd-Appellant 

v. 

Jagya Bhau BKcigat and another — 
Defendant and Plaintiff—1 Respondents. 

Second Appeal No. 218 of 1919, decided 
on 1st March, 1920, from the decision of 
the Asst. J., Thaua. 

Civil P.C.,0 . 21 , R. 2 — Certifying ‘payment 
out of Court - There is no time limit — Execution 
application reciting payments alreadv made 
amounts to certifying. 

There is no time fixed within which the 
decree-holder is bound to certify a payment 
made out of Court, such payment could be 
certified at any time. 

An application for execui ion certifying the 
payments already made amounts to a certifying 
under O. 21, R 2, which the Court is bound to 
take notice of, and if the payments are disputed, 
then the Court should lake evidence, and come 
to a conclusion one way or the other whether 
the payments had actually been made or not. 

[P. 412, C. i.] 

P. B. Sli'ngnc —for Appellant. 

S. Y. Abhyanbir and P. iV. Shende _ 

for Respondent 1.* 

Macleod, C. J.: —A decree was passed 
in Civil Suit No. 84 of 1*06 by which it 
was ordered that the defendant should give 
to the plaintiffs sweet j addy Khandis 12-1* 
in the lump (maunds 245 or ks. 490-0-0 as 
its price at the rate of Rs. 2 per maund) by 
instalments commencing in 1907. The 
decree further directed that in case any two 
instalments were not paid, the whole decree 
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should be executed at once. The decree- 
holder filed an application for execution on 
the 10th September 1917 alleging that the 
nine instalments from 1907 to 1915 had 
been paid to him regularly in January of 
each year as they fell due, and that as two 
instalments of 1916 and 1917 had not been 
paid, he asked that the whole decree should 
be executed. The judgment-debtor denied 
having made any payments at all, and as 
none of the alleged payments of the nine 
instalments had been certified to and 
recorded by the Court, the question arose 
whether the Court executing the decree 
could take notice of the alleged payments. 

Both Courts have dismissed the plaintiffs 
application. In the first place the question 
of limitation arises whether there is any 
time fixed for an application to certify a 
payment made by a decree-holder, as is 
required by Order 21, Rule 2. That 
point arose in Tukaram v. Babaji (1). 
Under section 258 of the Civil Procedure 
Code of 1882, unless such a payment or 
adjustment has been certified as aforesaid, 
it will not be recognized as a payment or 
adjustment of the decree by any Court 
executing the decree. In Order 21, 
Rule 2, clause (3) the words are “a pay¬ 
ment or adjustment, which has not been 
certified or recorded as aforesaid, shall not 
be recognized by any Court executing the 
decree”. 

Under the old Code this Court has 
decided that as there was no time fixed 
within which the decree-holder is bound to 
certify a payment made out of Court, such 
payment could be certified at any time ; 
see Tukaram v. B ibiji'i 1). 

In Eusuffzemun Sarkar v. Sanchia Lai 
Nahata (2), it was held that a decree-holder 
who had received a certain sum of money 
by way of payment of interest can either 
apply to certify payment before execution, 
or may do so on his application for execu¬ 
tion of the decree. In that case, on the 
17th February 1906, the plaintiff obtained 
a decree, and on the 18th May 1911, he 
applied for execution. At the time of the 
application he notified to the Court that he 
had received' a certain sum on the 19 th 
June 1908 from the judgment-debtor 
towards interest, and alleged that the exe¬ 
cution was not barred by limitation. It was 

(1) 0895) 21 ikmi. 12*. 

(2) (1915) 13 Cal. 207-31 I. C. 606=20 C.W* 

27=23 C. L. 390. 


held that the notification to the Court of 
the receipt of the sum paid by the judg¬ 
ment-debtor was all that the decree-holder 
had to do in order to certify payment, and 
Order 21, Rule 2, of the Code of Civil 
Procedure did not stand in the way. 
Therefore if there is no time required for 
certifying, then the application for exe¬ 
cution in this case certifying the payments 
already made amounted to a certifying 
under Order 21, Rule 2 which the Court 
was bound to lake notice of, and if the 
payments were disputed, as they appear to 
have been done in this case, then the Court} 
should have taken evidence, and come tol 
a conclusion one way or the other whether! 
the payments had actually been made on 
not. Iu my opinion, therefore, the deci¬ 
sion of the lower Appellate Court was 
wrong. The case must go back, and the 
Darkhast must be sent back to the trial 
Court to be disposed of in accordance with 
law. The appellant will have his costs in 
this Court and the Court below. Costs in 
the first Court will be costs in the Darkhast. 

Heaton, J. :—I agree. I only wish to 
add this. Rule T1 of Order 21 provides 
specifically a way in which a payment or 
adjustment can be certified. It provides 
how a Darkhast has to be presented and it 
provides that the Darkhast must state any 
payment or adjustment made subsequently 
to the decree, and the Darkhast has to be 
verified by the applicant. Therefore the 
statements in the Darkhast are certified. 
They include a statement of payments or 
adjustments made. Therefore those pay¬ 
ments or adjustments are certified. More¬ 
over they would be recorded by .the Court 
in the regular course, because they would 
be entered in the register of Darkhasts. 
When we come to the case of the judgment- 
debtor, it is expressly provided that he may 
make an application to issue a notice. So 
we have the two methods provided by the 
Code, the method to be-followed by the judg¬ 
ment-debtor and the method to be followed 
by the judgment-creditor; and in the case of 
the latter there is, as has already been held 
by this Court, no limit of time within which 
the adjustment has to be certified. I, there¬ 
fore, agree that the decision of the lower 
Court was wrong on a preliminary point 
and the Darkhast must be sent back to be 
disposed of in accordance with law. 


Decree reversal. 


1921 SITARAM v. KHAN DC (Maceod, C J., and Heaton, J.) Bombay 413 


* A. I. R. 1921 Bombay 413. 

Macleod, C. J. and Heaton, J. 

Sitaram Ravaji Bhosle and others -— 
Plaintiffs-Appellants 

v. 

Khandu Maircila Shinle and others — 

Defendants-Respondents. 

Second Appeal No. 567 of 1918, decided 
on 10th March, 1920, from the decision of 
the 1st Cl. Sub-J., Satara. 

* Hindu haw — Widow—Alienation — Widow 
transferring equity of redemption -Suit for re¬ 
demption by. donee—Mortgagee cannot resist 
donee's claim—Only reversioner can dispute his 
title. 

Where the donee ot the equity of redemption 
from a Hindu widow sues for the redemption 
of the land, the mortgagee has no locus standi 
to resist his claim. The only person who can 
dispute the validity of such a grant is the rever¬ 
sioner. [P. 413 , Cs. 1 & 2.] 

7i. J. Desai and K. N. Koyaji —for 
Appellants. 

77* A. Tuljapurkar —for Respondents. 

Macleod, C. J.: —The plaintiffs sued 
to redeem the plaint land. They claimed 
as the heirs of the donees of one Gopai. 
She purported to make a deed of gift, 
Exhibit 40, in favour of one Laxman and 
others of the equity of redemption in 1863. 
The defendant claims under a mortgage 
from one Krishnai. The plaintiff’s suit has 
been dismissed on the ground that Gopai 
could not convey to any one more than the 
right to redeem the mortgage during her 
lifetime. But it appears to me that the 
decision of the Privy Council in the case of 
Raja- Modhu Su tan Singh v. Rooke (1) 
concludes the question regarding the nature 
of the widow’s alienation. It is perfectly 
valid until it is set aside. In other words 
it is only voidable, not void. The question 
is who are the persons who are entitled to 
dispute the validity of such a grant. 
Clearly the reversioners. 

In -this case the defendant, mortgagee, re¬ 
sists the attempt of Gopai’s representatives 
to redeem the mortgage, on the ground that 
the gift of the equity of redemption was 
void. In my opinion the mortgagee- in a 
case like this has no locus standi to resist 
the claim of the person who on the face of 
it has a perfectly good title to the equity of 
redempiion-granted by a Hindu widow, 
and the only person who can dispute the 

(1) (1897) 26 Gal. 1 = 24 I,A." 164 = 1 C.W.N. 
433 = 7 Sar. 194 (P.O.)- 


validity of such a grant is the reversioner. 
It does not matter to the mortgagee who 
pays him off. Of course in this case it has 
been found in the trial Court that the mort¬ 
gagee has been paid off' long before the date 
of this suit on taking accounts under the 
Dekkhan Agriculturists’ Relief Act, and 
therefore, naturally the defendants are 
anxious to resist the plaintiff’s claim. In my 
opinion they are not the persons who could 
do so, and therefore the appeal succeeds, 
and the plaintiffs are entitled to the relief 
they sought. As it has been found that 
the. mortgage has long been paid off, the 
plaintiffs would then be entitled to recover 
possession of the plaint land. The appel¬ 
lants to have the costs in this Court and 
the Court below. In the trial Court they 
must pay the mortgagee’s costs. 

Heaton, J. :—I agree. The Subordinate 
Judge who heard the first appeal founded 
his decision on the case of Jagccnnccth 
Vitlial v. Apaji Vishnu (2). I am not quite 
sure what the Subordinate Judge supposed 
was the effect of the decision on which he 
relied. If he supposed the effect of that 
decision to be that a gift by a widow is 
absolutely inoperative, that it is a thing 
forbidden by law, and therefore a thing 
which can have no legal effect, then I 
think either he misunderstood the judg¬ 
ment in Jagunnalh VitluiVs case (2), or 
else that judgment is no longer in accord¬ 
ance with what is well understood to be 
the law in this part of India. The law as 
now understood is that a widow who 
takes a life-interest in her husband’s pro¬ 
perty has an interest which she can dispose 
of. She can bargain with it. She can sell 
it, mortgage it, or give it away. But it is 
only a life-interest, and she cannot do 
more than finally give or sell or convey 
her life-interest except in special circum¬ 
stances. .But a life-interest she can dispose 
of, and it follows from this fact supple¬ 
mented by what was said by the Privy 
Council in the case of Raja Modhu Sudan 
Singh v. Rooke (1), that not only does a 
widow convey her life-interest, but she 
conveys something that may become a 
permanent interest, unless .it is claimed by 
somebody competent to claim it. The 
next reversioner, for example, on the 
widow’s- death can get an alienation de¬ 
clared to be no longer of any validity. But 
any one dealing with a widow, and taking 

(2) (1868) 6 B. H. C 
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her interest in the property, does acquire 

an interest in that property, and acquires 

an interest that does not automatically 

cease to exist merely because the widow 

& 

dies. It may come to an end as the result 
of proceedings taken by the reversioner, or 
possibly in other ways but it does not 
automatically cease. Indeed it continues 
until it is put an end to in some regular 
and legal way. 

In this case the plaintiffs acquired such 
an interest, or rather their predecessors 
acquired such an interest. It was in fact 
a right to redeem a mortgage. Now that 
right did not automatically cease to exist 
on the death of the widow, and it has 
never been put an end to in a legal and 
regular way, and therefore, it still exists, 
and therefore I agree in the order pro¬ 
posed by my Lord the Chief Justice. 

Appeal allowed. 


A. I. R. 1921 Bombay 414. 

Heaton, A. C. J. and Marten, J. 

Jamshedji Naomji Gamid'a and another 
—Appellants 

v. 

Sornbji Naoroji Q a madia and another — 
Respondents. 

Original Civil Jurisdiction Appeal No. 33 
of 1919 and Suic No. 413 of 1918, decided 
on 8th April, 1920. 

(a) Bombay High Court Buies (Original 
Hide) — Originating summons - Same pv^on 
cannot appeal both as applicant mid respondent 
or on one side mi two capacities. 

The same person cannot appear both as an 
applicant and as a respondent, nor can the same 
person appear ns two persons, even on (he 
same side in two different capacities and 
appear by two different sets of Counsel in an 
originating summons. [P. 415, C. 1.] 

(b) Decree—Compromise decree—If once 
passed fresh action to set. it aside is necessary. 

If a compromise decree has once been passed 
and entered, a fresh action is usually neces¬ 
sary to have the compromise sot nsido. 
Although before that is done, there is power 
for the Court to refuse to put its seal on what 
has beon done uudor some misapprehension as 
to the true stale of affairs. [P. 415, C. 2.] 

(c) Compromise—Authority of Counsel to 
comiyromise—Legal Practitioner. 

Wlitre no limitation is imposed on Coun¬ 
sel’s authority, he may bind hia client by 
agreeing to a compromise but, if Counsel is 
only empowered to compromise on certain 
terms,ho is thereby impliedly prohibited from 
testling on other terms, and if notwithstand¬ 
ing that prohibition, ho does effect a settle¬ 


ment on such other terms, then that settlement 
does not bind his elient. (Cast-1 vw dipcussi d). 

[P. 417, C. 2.] 

Strongman and Colton in —for Appel¬ 
lants. 

luverarit y, Desui, Tarap riv ila, 
I'aonpbd\ Kanga , Jinnah , Bahadnrji , 
Mu l /, Setalvad and Weldon —for Res¬ 
pondents. 

Facts. —Three applications-were filed, 
viz., (l) an application by respondent 
No. 1 to approve the draft minutes 
embodying the consent and other terms 
alleged to have been arrived at on 
the hearing of the appeal on 19th 
September, 1919 ; (2) anotice of motion by 
the second respondent dated 7th October, 
1919, asking for a declaration that the 
arrangement, if any, arrived at to take a 
consent decree, is not binding on him, and 
that the hearing of the appeal be proceeded 
with, and that if necessary he, the applicant, 
be made a party appellant; and (3) a notice 
of motion by the appellants dated 9th 
October 1919, asking that their consent 
may be excluded from the proposed decree, 
and that the said decree be not certified to 
be for the benefit of the minor respondent 
No. 10. 

Marten, J.:—(After stating the facts the 
judgment proceeded). It is certainly curious 
to find an appeal presented on the ground 
that the Trial Judge has given the appel¬ 
lants too much, vis., absolute interests, and 
that he ought to have given them less, viz., 
protected and determinable life-interests. 
But it was stated by their Counsel that 
this was due partly to filial piety, and 
partly to family disputes over the rights of 
residence. 

The procedure adopted in the memo¬ 
randum of appeal was also curious ; and 
must be mentioned having regard to what 
subsequently happened. It describes the 
appellants as two of the beneficiaries, so 
presumably the appeal was presented by 
them in their personal capacity and not as 
executors. That being so, respondent No.2 
should have been made a respondent in 
his representative as well as in his personal 
capacity. The course actually taken of 
joining the executors as respondents Nos. 2, 
3 and 4 and of joining respondent No. 2 
over again as respondent No. 5 in his own 
right was in my judgment incorrect pro¬ 
cedure. As was said by Sir Lawrence Jen¬ 
kins in Rnstomji v. Seth Pur shot amdas (1): 

a-— - - - _ 

'1) (1901) 25 Bora,’006 = 8 Bom. L. R. 122?. 
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Thia doctrine is founded on the elementary 
rule of procedure, too often disregarded in this 
country, that the same individual, even in 
different capacities, cannot be both a plaintiff 
and a defendant to one and the same action 
While, however, at Common Law this rule led 
to the result we have indicated, the Court of 
Equity surmounted this difficulty. Though thev 
observed strictly the rule that a man cannot be 
both plaintiff and defendant, they did not allow 

the nnrt? d 1U f the doi ?e justice between 

the parties ; for provided all interested were 

fendnnt th0 +| CoUrt lther ris Plaintiffs or as de- 
S adjusted and determined their 

^ - This is aptly exemplified in L„le v. 
oouth Kensington Hotel Company (2) ” 

So here .the same persons {viz., the appel- 
I ants) could not be both appellants and 

1/ • _ same person 

{viz., respondent No. 2) appear as two per¬ 
sons, viz., respondents Nos. 2 and 5. Nor 
could the same person appear by two 
different sets of Counsel, the one may be to 
argue white and the other to argue black 
It is true that in the Trial Court the Advo¬ 
cate-General, according to the learned 
Judge s notes, appeared for defendants 
iNos. 1, 2 and 3 as executors and Mr. Weldon 

appeared for the same three defendants as 

individuals. This, however, could easily 
have been rectified by letting one of these 
defendants represent the executors, and 
leaving* the other two defendants to argue 
for their individual rights. In that case 
the Advocate-General could have appeared 
for the former, and Mr. Weldon for the 

' * wo ] * tter Pendants. That, I think, would 
have been the correct procedure, and I do 
not think that what actually took place 
can be reconciled with what Sir Lawrence 
Jenkins has said. In ordinary cases, there 
is often one independent executor, and in 
that event it is best to leave him to repre¬ 
sent the executors before the Court, and 
to allow the beneficiary executors to argue 
for their individual rights, unless perhaps 
there are many others in the same interest. 

I he great point is to see that there is some 
one to represent all possible conflicting 
interests. I may refer to Marcy’s Forms of 
Originating Summons as illustrating what 
I mean. In Forms Nos. 9 and 21 some 
trustees will be found as plaintiffs and the 
others as defendants. The judgment then 
dealt with the applications. The main 
application is the notice of motion of 
October 7. It is based on the grounds: 
vl) that respondent No. 2 instructed his.Soli- 
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(2) (1879) 11 Oil. D. 1-21=48 L J. Cb 361 
27 W. R. 614 = 40 L. T. 63S. d61 


citors to fight ihe case out, and that he was 
not present in Court and never consented 
t0 the terms ; (2) that Counsel for resid¬ 
ent No. 2 was not informed of these 
instructions,. and gave his consent under 
the impression that the appellants whom 
he personally consulted had authority to 
act for the second respondent; ( 3 ) that 
respondent No. 8 was not represented by 

C °5i ilwt 1 a ' , and never « ave h er consent 7 
.and (4) that the interests of unborn issue’ 

’* not of ll ’e minor, were not adequatelv 
represented before the Court, and that the 
terms ought not to he sanctioned by the 

Now, in considering this matter, it must 
be borne in mind that no decree has ye 
been passed and entered. We have not 
even jet approved the draft minutes of 
the proposed decree, and, therefore, 'the 
pos. ion is a very different one from what 

would be the case if the decree had been 

passed and entered. If a decree has one* 
been passed and entered, a fresh actionl 
s usually necessary to have the compro-l 
nuse set aside : see Ainsworth v. Wild ! 

ing (3). On the other hand, before that- 
is done, there is, I think, power for the 
Court to refuse to put its seal on what has 
been done under some misapprehension as 
to the true state of affairs. I am notl 
attempting to define the Court’s powers in 
his respect, but I may refer to Bolt v 
(+) as an illustration of what a Court 

Ch Y d n in n,r C i nain Cases ‘ Ther e. Vice- 
Chancellor Malms says (page 184) :_ 

ontKrt ftKuEl b Xer n e " 

complicated or difficult, where either 

h » v ? “°t been sufficiently before hi 

Counsel, or being before him, be does not Imre 

comprehend them, or maybe exceed IS 
having comprehended them, and consent h™ 

Court to bind the Counsel to that milked ^ 

8ay pr ® cistl y the same thing i n precisely 

undeTa 6 mf" 8 ’ ' u if . consent has been S 

under a misapprehension, or from a rni«c»Vf “ 
juenfc, or want of materials, and if all e ” 

formation which Counsel ough? to bavUhenT 
gives a consent is not before him it nc7er b 6 

^^^ej'nle^of^this^Court^and'i’also tru.Ht 

,< 3 ) ( 1896 ) I Ch. 673 = 65 LI Ch~432--.7,4 
193 = 44 W.R. 540. 4d2=74 L.T 

(4) (1876) 3 Ch. D. 177 = 46 T. T nu n* 

24 W R. 879. ^*1* Ch - 264 = 
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never will be tbe rule of thia Court, thnt the F 
unfortunate c ient should be bound by such a 

misapprehension. 1 ’ . . g 

The above passages were cited with b 

approval by the Court of Appeal m fltcfc- 

,Z v . Berens (5) and the P™le 
followed (see pages 646 and 648). bo c 

too, in Harvey V. Gray, Ion Union Rural ^ 
Sanitary Whirl! y (6) Lord Justice t 

c ?T. s, S.SK e “2.U ! 

mtat'ke* there can be no doubt that the Cou t _ 
will allow it to be withdrawn if the order bay ( 

not been drawn up." i 

Then in N*alev. Gordon Lennon W) 

Lindley said at page 473 : 

“Before that order is drawn aponc of the , 
parties interested discovers that it is made 
without her consent at all, and not only without 
her consent, hut in spite of he T express in¬ 
structions. Now, I venture to say that if that 
had happened in /he Chanceiry Divwion. w h 
the practice of which I am familiar, it woul 
have been a matter of course for the learned 
Judge who made that order to stay the drawing 
of if up if he had been informed that the Court 
had inadvertently made the order upon the 
assumption that the parties were consenting 
when in fact they did not consent. I cannot 
imagine that it would cross his mind for a 
moment that anything ought to be done except 
to stay the drawing up of that order. 

Now, here, speaking for myself, I was 
prepared to approve the consent terms on 
the basis that in effect it was a family ar¬ 
rangement agreed to by all tbe adult 
parties, and acquiesced in by Counsel for 
the minor. But it has now turned out that 
respondents Nos. 3 and 8 do not give their 
consent. Further, Mr. Colt man has stated 
in effect that he agreed to these terms under 
a misapprehension of fact, v»z., that the 
appellants had the authority of respondent 
No. 2 to agree to the terms on his behalf. 

He says : , .. .. 

“AH I did was with the express authority 

of the Solicitors and of the two appellants, my 

impression being that the two appellants had 
authority of respondent No. 2 to come to an> 
settlement they thought advisable. I expressly 
consulted appellants Nos. 1 and ‘2 in person. 

I entirely accept that statement of 

Counsel, and I distinctly recollect that 

Mr. Coltman was particularly careful to 

consult his professional and lay clients 

at different stages of the proceedings, 

though of course I did not know whether 

all the lay clients were then in Court. 


(5) (189 =>) 2 Ch. 638 = 4G L.J. Ch. 785 = 12 R. 
002 = 78 L.T. 323. 

(6) (1880) 26 Cb. D. 249-53 Tj.J.Ch. 707 = 
50 L.T. 291 = 32 W R. 389. 

(7) (1902) A.C. 465 = 71 L.J. K.B. 939^ 
87 L.T. 341=51 W.R . 140 = 66 J.P. 767. 


Further, the evidence of respondent No. 2 
and his Solicitor is that the last instructions 
given were to fight the case out. It may 
be that this is somewhat at -variance with 
the fact that no Counsel was originally 
briefed for respondent No. 2 in his personal 
capacity. Counsel was only briefed for 
him in bis representative capacity. But 
that may have something to do with costs, 
for in the latter capacity he would be almost 
sure of his costs whereas if in his private 
capacity he supported the appellants and 
failed, he might be left to bear bis own costs. 

It was further stated or suggested that 
respondent No. 2’s Solicitors (who were 
also the appellants’solicitors) misunderstood 
the effect of the striking out of the names 
of respondents Nos. 3, 4 and 5, and that 
they did not appreciate that respondent 
No. 2 would thenceforth appear in ms re¬ 
presentative capacity, as well as in ms 
personal capacity. It was accordingly 
suggested that there was no one before 
the Court to represent the executors and 
trustees as such, and that accordingly un¬ 
born issue, whose interests under section 43 
of the Specific Relief Act would normally 
be represented by the trustees, were not 
represented before the Court. So, too, 
under the English practice the trustees 
would represent the interest of unborn 
: issue in a case like the present: see In re 
Whiting's Settlement, Whiting v. I)e Hut- 
t sen (8). As to this latter argument, the 

* interests of the unborn issue were the 
1 same as those of the minor respondent 
r No. 10, and one would expect the argument, 

- if any, to come from respondent No. 10. 
t In an ordinary case it would be simple to 

* get over the difficulty by certifying, the 
decree to be for tbe benefit of unborn issue 

y r as well as the minors, provided we were 
j satisfied that the trustees were before the 
y Court and that there were independent 
y Counsel to put forward the rival conten¬ 
tions. Similarly as regards the difficulty 

* that respondent No. 8 was not originally 
Lt represented by Counsel, that of course 
0 could have been got over by producing a 

Cs consent brief on her behalf. 

But as the facts are so very different 
ir from what we imagined them to be at the 
hearing of the appeal, I feel this is a case 
I, where it would not be proper for us to certify 
the terms as being for the benefit of the 
a minors and unborn issue. Further, as all 


(8) (1905) 1 Ch. 96 = 74 L. J. Ch. 207 = 53 W. 
R. 293 = 91 L.T. 821 = 21 T.L.R. 83. 


1921 


ANANTA v- GANU 


the parties are standing on their strict legal 
rights, it seems to me that the fact that 
respondent No. 8 was not represented by 
Counsel is a further objection. Only 
Counsel or the party in person had a right 
of audience before us, and as neither of 
those facts' happened, the consent terms 
would appear to be defective. It is true 
that her Solicitors were the same Solicitors 
as appeared for her husband appellant 
No. 2, but I am not satisfied that they in 
fact gave their consent as such, nor that 
the Court could take cognizance of that 
consent except by the party in person or 
Counsel. I am not prepared to accept the 
position as being that of an agreement 
arrived at out of Court, which is now 
being sought to be enforced by specific 
performance. 

As regards the remaining question, 
which was much argued, ***., as to 
whether Mr. Coltman’s consent given on 
behalf of his client respondent No. 2 is 
binding, I am disposed to think that, 
under all the circumstances, it was not 
binding. If he had realised that the 
appellants had not the authority of their 
brother to come to any arrangement, I 
do not think he would have consented to 
the terms, nor do I' think he would have 
done so if his Solicitor had informed him 
that respondent No. 2’s instructions were 
° fight the case out. In a ca.se of that 
sort, I should he sorry to think that a 
bona fide mistake of Counsel due in 
(noway to any fault of his own, should 

E ot be capable of rectification before the 
ecree is finally passed. If, for instance 
Counsel had come immediately after the 
midday adjournment on September 19 
and had stated that the course he adopted 
as regards stage No. 1 was made under a 
mistake of fact, viz,, as to the consent of 
all his clients, and that he asked leave to 
withdraw his consent and continue the 
appeal, I can hardly believe that anv 
Court would have refused that, I need 
not refer again to what Malins, V. C 
has said in the case above cited. * ’ 

Docs it then really make any material 

difference that stages Nos. 2, 3 and 4 
were subsequently reached ? Even then 
the draft consent terms had to be brought 
in for our approval, and until that was 
done, I doubt whether it could be said 
that we had finally disposed of the appeal 
In arriving at the above opinion, I 
wish to make it quite clear that I do not 
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intend in any way to depart from the well- 
settled principles which governs Counsel’s 
authority to bind his client. Cases such 
as Mathews v. Munster (9) show that 
where no limi ation, is imposed on Coun¬ 
sel’s authority, he may bind his client by 
agreeing to a compromise Neale v. Q< rdon 
Lennox (7), on the other hand, shows that 
if Counsel is only empowered to compro¬ 
mise on certain terras , he is thereby im¬ 
pliedly prohibited from settling on other 
terms, and if notwithstanding that prohi¬ 
bition, he does effect a settlement on such 
other terms, then that settlement does not 
bind his client We have carefully con¬ 
sidered all the authorities which have 
been cited to us, and on the facts of this 
particular case, I think respondent No. 2 
is not bound by what took place on Sep¬ 
tember 19. One further point remains. 

it was strongly contended by Counsel for 
respondent No. 1 that although the con¬ 
sent terms arrived at s ages Nos. 2, 3 and 
4 might be bad, that stage No. 1 was 
merely an abandonment of the appeal 
pro ta?ifo and not any consent terms, and 
that accordingly respondent No. 2 could 
only take up the appeal as from the end 
of stage No. 1 and must accept that pro 
tanto abandonment of the appeal. I am 
however unable to accede to that argu¬ 
ment.. [The judgment dealt with the 

question of costs and the directions as to 
procedure.] 


20 Q B. D. 141 o. 57 L T:”92r- 
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Shah and Hayward, JJ. 

Awinta —Plaintiff-Appellant 

v. 

Ganu and others— Defendants-Respond 
ents. 


on ‘k or iyiy > decided 

of Z ] 9 {°’ fr0m the decision 

of the 1st Cl. Sub-J., Satara. 

(a) Easements Act. S 47~liinht 

nf™ ter ?/ Wel i 071 an °ther’s land is not castmTnt 
of necessity and if not exercised for more than 20 
years it is extinguished. J 1 an 20 

The right to take a half B hare of the water 

from the well oo another’s laud for hviZ t \nl 

one a own land is an ordinary easement "bahl! 
to be extinguished under 8. 47 if not exerci Jd 
for more than 20 years and not an ease a en nf 
necessity. Such right does not of itself 
ownership of half the well. [p 41 Q cT 2 ] 
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(h) Evidence Act , S. 115—Plaintiff causing 
defendant to repair a uell on the understanding 
that defend ant should he entitled to use the water 
of the well as easement--No registered deed execut¬ 
ed granting easement—Plaintiff is estopped from 
questioning defendant's right- -Easements Act, 
S. 51. 

Where defendant had had a right to take 
water from the well on plaintiff’s land for 
irrigating his (defendant's) land but this right 
was extinguished on account of non-user for 
more than 20 years, and plaintiff permitted 
defendant to repair the well which had fallen 
into ruin and defendant did accordingly and 
used the water of the well for the purpose of 
irrigation. 

Field, that the plaintiff must be held to have 
regrnnted the easement to defendant and that 
he was estopped from questioning defendant’s 
right on the ground of want of registered deed 
to support the grant of the easement. 

P. V Kane —for Appellant. 

,7. R. Char pure —for Respondent. 

Hayward, J :—The plaintiff sued to 
obtain a perpetual injunction restraining 
the defendants from using the water of a 
well alleged to have been wrongfully dug 
on his land. He stated that the defend¬ 
ants had wrongfully dug the well upon 
the false plea that they had obtained per¬ 
mission with a view to acquire a half 
share in the well and that they had 
proceeded to take the water from the well 
for the purposes of irrigating their adjoin¬ 
ing land. The defendants pleaded that 
they had an ancient right to take a half 
share of the water from the well, but that 
the well had fallen into disrepair and that 
they had consequently taken permission 
to repair it and had done so at their own 
expense and had thereupon proceeded to 
use the water of the well according to 
their previous rights for the irrigation of 
their adjoining land. 

The Joint Second Class Subordinate 
Judge of Karad found as a fact that the 
defendants had had an ancient right of the 
nature of an easement to take the water 
from the well, but that that easement had 
been extinguished by non-user for a period 
of more than 20 years under section 47 of 
the Indian Easements Act V of 18?.?. He 
found further as a fact that the defendants 
had obtained permission to repair the well 
with a view to the irrigation of their 
adjoining land and ihat thev had at their 
own expense repaired the we'l and pro¬ 
ceeded, though under subsequent protest, 
to use the water for the irrigation of their 
land. He held that the defendants* action 
was not wrongful in repairing the well 


and that it was taken under the bona fide 
belief that they would have the right to 
use the well. But he held, however, that 
owing to the subsequent protest the right 
obtained under permission had been revok¬ 
ed and that therefore, the defendants 
ought to be restrained from further taking 
the water of the well for the irrigation of 
their adjoining land, and that was accord¬ 
ingly his decree. 

The First Class Subordinate Judge of 
Satara, upon first appeal, accepted practi¬ 
cally these facts as found at the trial, but 
he obviously felt the injustice of the 
injunction against the defendants, and he 
held that their easement was really an 
easement of necessity and was therefore 
not extinguished under section 47 of the 
Indian Easements Act V of 1882. He held 
further that the right was in any case not 
extinguished as it was upon a proper 
construction of the defendants’ title-deed 
ready a half share in the well and was an 
interest in immoveable property which 
would only be lost by the proof, of which 
there was none, of adverse possession for 
more than twelve years under Article 144 
of the Indian Limitation Act. He, there¬ 
fore, held that the defendants were not 
liable to the perpetual injunction passed 
against them and that the suit against 
them ought to be dismissed. He accord¬ 
ingly reversed the decree of the trial Court. 

The plaintiff has now come before us 
against this decision on second appeal, 
and it has been urged on his behalf that 
the easement has wrongly been held to 
be an easement of necessity and that the 
right was an ordinary easement liable to 
be extinguished by non-user for more than 
20 years and was not a half share of the 
well or an interest in the immoveable 
property which would only be liable to be 
lost by proof of twelve years* adverse 
possession against the defendants. Itseem c 
to me that both these arguments must pre-| 
vail. No authority has been quoted on thej 
other side for the proposition that the right 
to take the water would be under any circum¬ 
stances an easement of necessity, and it 
would be especially difficult in the present 
case to establish that proposition, because 
no water has been taken for the last 25 
years for the purposes of the cultivation 
of the defendants’ land. Nor was the right 
in my opinion anything more than an 
ordinary casement liable to be extinguished 
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by non-user. The words in the title-deed, 
Exhibit 56, would appear to me to refer 
practically to the use of the water and not 
to the ownership of the well. The verna¬ 
cular words are Vi hi riche nimme hishhi/- 
ache panya Suddha and the introduction 
of the special reference to the water 
would appear to me to show that the use of 
the water was in view rather than the 
actual ownership of the well. It would 
appear to me proper to prefer this inter¬ 
pretation as that was the interpretation 
apparently held by the learned Judge of the 
trial Court whose view of the meaning of 
the vernacular words used differed there¬ 
fore from the view of the learned Eirst 
Class Subordinate Judge of the first appeal 
Court. 

.But it seems to me that the acceptance 
of these two arguments on behalf of the 
appellant by no means necessarily disposes 
of the appeal. It would appear to me 
clear upon the facts found that the injunc¬ 
tion was inequitable as held by the learned 
First Class Subordinate Judge of the first 
appeal Court, and it is a sound rule that 
when the decision is clearly unjust, a close 
and critical re-examination ought to be 
made of the apparent legal position. \V e 
have accordingly made that examination 
with the help of the learned Pleaders who 
have assisted us on behalf of the appellant 
and the respondent. The result has been 
to satisfy me that what we really have to 
decide is the legal effect of the conduct 
of the parties on the side of the appellant 
m permitting the repair of the old well and 
on the side of the defendants in repairing 
it at their own expense with that permis¬ 
sion and .proceeding to make use of the 
water in accordance with their lapsed rights 
for the irrigation of their adjoining land. 
We ought, in my opinion, to infer upon the 
facts found that the appellant granted the 
permission on the understanding that the 
defendants, if they repaired the well 
should be at liberty to take their half share 
in the water as they would previously have 
been entitled to under their extinguished 
rights for the purposes of irrigation of their 
adjoining land, and that that was also the 
understanding of the defendants. If that 
be the correct interpretation of what occur¬ 
red, then the appellant in my opinion 
practically granted a fresh easement to the 
defendants to the extent of the use of half 
the^ water of the well for the irrigation of 
their adjoining land and that grant was 


accepted and actually used by the defend- 
ants. 

It was suggested in argument that it 
would be necessary to enquire whether 
such a grant was legal, and whether it 
would not require a formal deed and 
registration. But fortunately for the 
justice of the case it would in my opinion 
be wholly unnecessary to enter upon any 
such discussion, because the appellant was 
m my opinion upon the facts found clearly 
estopped from denying that the defendants 
had been duly granted the easement to use 
half the water of the well as before for their 
adjoining land. The appellant had by his 
conduct permitted the respondents to 
believe that they would have th.it right 
upon the repair of the well, and the respon¬ 
dents relying upon this permission had acted 
upon the belief that they would be entitled 
to that light. It would no longer, therefore, 
be open to the appellant to deny the truth 
of that belief, the truth of that thing, v iz. % 
the existence of the right to the assess- 
ment in the respondents. The appellant 
was in my opinion clearly estopped 

from denying the right of the respondents 

by the proving of section 115 of the 
Indian Evidence Act. 

This second appeal ought, therefore, in 
my opinion, to be dismissed with costs. 

Shah, J. :—I concur. 

Appeal dismissed . 
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MACLEOD, C. J., AND SHAH, J. 


-Appellants 


Oopa'ji Kalliunji and other, 

V. 

Chhaganlal Vithalji and others—Res. 
pondents. 

of ?g i ? g n M , 1 Ci )’i Juris 1 d i c , tion Appeal No. 39 
oi 19-.0, decided on 14th December 19^0 

(a) CivilP.C., Sch.2, Art. 13—There is~nn 
prescribed form for application under Art , 5 - 
Limitation Act, Art. 158. ' 

To say that no application could ba said fn 
have beeo made within the meaning of Art 158 
unt.l e.tben a notice of motion hod been given 

ttpgszir£z. 

Order must be regarded as of the day when the 

parties consented to extension. * the 

It is sufficient if some notice is eiven in 

oa„r p.rtj * objects to ft'. 
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An extension of time must l>c made bofore tho 
nward h:i« b. on delivered. But where before 
the award had been delivered both parties con¬ 
sented to the order for extension and it was 
taken to the proper officer but because the 
officer on that day had too much work or tho 
vacation hours were too short, aud the order 
was not sigued ou that day. 

Held, that when as a matter of fact he came 
to take up this particular business, he ought to 
have signed the order as of the day oil which it 
was presenttd for signature and it must relate 
back to the date ou which it was presented. 

[P 421,0. 1 ] 

fnverurity and Man ski —for Appellants 

Jintiah and (Joltman —for Respondents. 

Macleud, C. J.: —The plaintiffs filed this 
suit against the defendants to recover 
damages for breach of contract. On the 
29th September 1919, an order of reference 
was made by consent, whereby the 
matters in dispute were referred to the 
arbitration of the arbitrators chosen by the 
parties. The order prescribed a period of 
one month within which the award was to 
be made. This period was extended from 
time to time by a number of orders until 
the 10th of April 1920. The 10th of April 
was a Saturday and the last day of the 
tenn. On that day evidence was taken and 
it was arranged that the arbitrators should 
intimate to the parties the market rate on 
which damages were to be assessed and on 
those rates the parties would submit the 
figures for the award. On the 12th of April 
the arbitrators announced the rates, and 
the final award was in accordance with 
those rates prepared oil the 13th. As the 
period for delivering the award had expired 
on the 10th of April, bo:h parties signed a 
consent order for an extension of the period, 
and that was handed into the Prothono¬ 
tary’s office on the 12th, and in the ordin¬ 
ary course of events the Pro:honotary would 
have signed that order to which both part es 
had consented on the same day. But owing 
to its being the first day of the vacation, 
app irently there was a considerable press 
of work in the Prothonotary’s office and the 
solicitor who brought the order for rign Ture 
did not wait to get it signed. Then owing 
to the vacation and various other reasons 
the order was not eventually signed until 
the 22nd of April. On the 6th of July the 
award was submitted and on‘'the 16th of 
July the defendants filed an affidavit in the 
Prothonotary’s office objecting to the 
award. On the 21st of July the plaintiffs 
issued a notice of motion that they would ask 

for judgment in accordance with the award 


of the Gth of July. On the 22nd of July the 
defendants gave notice that they would 
move the Court on the 29th that the award 
be ?et aside. The plaintiffs’ motion came on 
for hearing on the 26th of July, and under 
High Court Rule No. 348 the plaintiffs 
ought to have obtained a certificate from 
the Prothonotary that no application had 
been made to set aside the award or that 
if made it had been disallowed We are 
told that the Prothonotary declined to give 
such a certificate but left it open to the 
plaintiffs to ask the Court for a decision that 
as a matter of fact no application had been 
made to set as'de the award. An objection 
was then taken before the learned Judge 
that the defendants had made no appli¬ 
cation within the time prescribed by 
Art. 138 of the Indian Limitation Act, and 
that objection found favour with thei 
learned Judge, so he held that no appli-l 
cation could be said to have been madel 
within the meaning of Art. 158 until eitherj 
a notice of motion had been given or a| 
rule nisi had been obtained. We think! 
that is taking too technical a view of wbatl 
is required by Schedule 2, rule 15. The! 
second Schedule nowhere prescribes thel 
form which the application to set aside an 
award should take. Nor do the High 
Court rules or the Indian Limitation Act 
give any indication as to the form in which 
the application should be made. 

We think, therefore, that it is sufficient 
if some notice is given to the proper office 
which in this case would be the Protho¬ 
notary’s office that the party objects to the 
award. If in this case this affidavit had 
been brought to the notice of the Protho¬ 
notary, it would have been open to him to 
issue a notice to the other side that ail 
application to set aside the award had been 
filed. But we are told that the usual 
practice is first to file a petition or affi¬ 
davit in the Prothonotary’s office objecting 
to the award and then to issue a notice of 
motion as was done by the present defend¬ 
ants on the 22nd of July. However that 
may be, it seems clear to us that for the 
purpose of the Indian Limitation Act the 
date on which the application is filed is 
the date on which it can be said that the 
application is made. We think, therefore, 
that the. learned Judge was wrong in 
coming to the conclusion that the appli¬ 
cation to set aside the award was out of 

time. 

/ • * 
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We can, therefore, deal with the defend¬ 
ants’ notice of motion, and if we can 
possibly do that without remanding the 
case, we shall do so. The real gist of the 
defendants’ application to set aside the 
award lies in their contention that at the 
time the award was made the period 
allowed to the arbitrators by the Court for 
making the application had expired and 
that therefore any extension after the 
award had been made would not validate 
the award. Under Schedule 2, para. 8, the 
time for making the award may be 
extended by the Court either before 
or after the expiration of the period 
fixed for the making of the award. But 
it was held in Raja liar Naraui 
Singh v. Ghaudhrain Bhag'oant Kuar (1) 
[that an extension of time must be 
[made before the award has been delivered, 
[and we do not think that the alteration 
which was made in para. 8 of the Second 
Schedule, as compared with the correspond¬ 
ing section 514 of the Code of 1882 makes 
anv difference in that respect. As a matter 
of fact it had been contended that under 
section 514 once the period had expired, it 
could not be extended, but the decisions of 
the Indian Courts were to the effect that in 
spite of the wording of section 5i4, the 
period could be extended before the award 
had been delivered, and those decisions were 
given effect to by the decision I have re¬ 
ferred to of the Privy Council. If, then, the 
time was extended after it had expired on 
the 22nd of April, then it is clear the time 
was extended after the award and the 
award would be invalid. But in this case 
we'do not think that is the proper view to 
take. Both parties consented to the order 
for*extension on the 12th ; it was taken to 
the proper officer and it was merely 
because the proper officer on that day had 
too much work or the vacation hours were 
too short, that this order was not signed 
on that day. We think that when es a 
matter of fact he came to take up this 
particular business, he ought.to have signed 
the order as of the day on which it was 
presented for signature. Otherwise if the 
defendants’ objection to this order, which 
is of an extremely technical nature, were 
allowed it would work very great injustice 
against the pla ntiffs, because on the merits 
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of the case it is perfectly clear that the 
defendants are out of Court. 

I think, therefore, although we do not 
agree with the learned Judge as regards 
his decision on the question of limitation, 
we think that his final order was correct 
and that therefore the appeal must be dis¬ 
missed with costs. 

We are not prepared to say that it was 
merely a question of procuring the signature 
of the Prothonotary on this consent order. 
Rather it is correct to say he could exercise 
an independent judgment in putting his 
signature thereto, because the Prothonotary 
like a Judge is not obliged to put his signa¬ 
ture to an order merely because the parties 
ask him to do so. The point on which we 
decide this appeal is this that although the 
Prothonotary may be said to have actually 
exercised his discretion whether he should 
or should not sign on the 22nd of April, his 
decision owing to the circumstances of the 
case must be thrown back to the 12th, and 
the order ought to have been signed as of 
that day. 

Shah, J. :—I agree. 


Appeal dismissed. 
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Macleod,- C. J. and Shah, J. 
Jernp Teju £ Co.— Plaintiffs-Appellants 

v. 

Peerbh oy Adarnji Peerbhcy and others _ 

Defendants-Respondents 

O. C. J, Appeal No. 62 of 1920, decided 
on 13th December 1920 

Transfer of Property Act , S. 69—Ucopc. 

Default in payment of interest for three 
months dees not amouul to default of payment 
of the mortgage money. [p. 493 , C. 1.] 

Rnnga —for Appellants. 

Desai Inver ar it y and Tdeyarkhan —for 
Respondents. 

Macleod, C J One Peerbhoy Adamji 
Peerbhoy is entitled to a one-sixth share in 
certain property. The plaintiffs in this 
suit are the fourth mortgagees of that 
one sixth share. They filed this suit 
against the mortgagor, and the first, 
second, third and fifth mortgagees pray¬ 
ing (1) that the first defendant might be 

ordered to pay them the mortgage money 
with interest; (2) that it might be declared 
that the third defendant, the second 
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gages, was boimd to accept from the 
plaintiffs the amount of interest in arrears ; 
(3) that the third defendant might be 
restrained from proceeding further with 
the sale of the said share, aod for further 
and other relief. 

The necessity of the suit arose from 
the fact that the third defendant advertis¬ 
ed the mortgaged property for sale subject 
to the interest of the first mortgagee. 
The plaintiffs moved for an interim in¬ 
junction restraining the third defendant 
from proceeding with the sale, but the 
lower Court refused to grant the injunc¬ 
tion, and the plaintiffs have appealed to 
this Court against that order. 

Two questions arise, (1) whether the 
conditions exist which enable toe second 
mortgagee to exercise his power of sale, 
and (2) whether, assuming those condi¬ 
tions do exist, the Court, on the applica¬ 
tion of the fourth mortgagee, would stay 
the sale on the interest due to the second 
mortgagee being paid. The provisions of 
the Transfer of Property Act apply to 
this case, and with regard to the first 
question, the answer depends entirely 
upon what the parties had contracted to 
do subject to the provisions of the Trans¬ 
fer of Property Act. The second mort 
gage was created by the first defendant on 
the 5th of May 1920 and the date of re¬ 
payment of the mortgage money is the 
. 61 h day of May. 1921. Ther$ is a covenant 
to pay interest by equal quarterly pay¬ 
ments by the sixth day of each and every 
quarter, interest remaining unpaid and in 
arrears being added to the principal carry¬ 
ing interest at the same rate. Then there 
is a covenant by the mortgagee to re¬ 
convey on the principal and interest being 
repaid on the due date, but if there was 
default in such repayment, the mortgagee 
was not bound thereafter to accept pay¬ 
ment of the mortgage debt or to reconvey 
the mortgaged premises unless three 
months’ notice had been given, provided 
that if at any time during the continuance 
of the security any damage would happen 
to the mortgaged premises by fire, tempest 
or otherwise to impair the security, or if 
the mortgagor had become or should be 
adjudicated insolvent, then the moneys for 
the time being due and owing on the 
security of the mortgage should at the 
option of the mortgagee become payable 
as if the due date had then elapsed. Then 
jt was further agreed that it should be 


lawful to the mortgagee to sell the mort¬ 
gaged premises under the power of sale 
contained in the mortgage which was 
deemed to be a. power to sell or concur in 
selling the said mortgaged premises in 
default of payment of the mortgage debt 
without the intervention of the Court 
within the meaning of section 69 of ihe 
Transfer of Property Act. Provided that 
the power of sale should not be exercised 
by the mortgagee unless default had been 
made in payment of the principal sum or 
any part thereof on the day appointed for 
the payment thereof and for the space of 
three calander months next after the notice 
in writing required by clause (1) of section 
69 of the Transfer of Property Act or 
unless and until interest amounting at 
least to Rs. 500 should be in arrears and 
remain unpaid for three months after 
becoming due. 

It is admitted that interest amounting 
to Rs. 500 was in arrears for three 
months after becoming due, and the third 
defendant contended that he was entitled 
to sell under his power of sale contained 
in this mortgage. On the other hand the 
appellants have urged that the power of 
sale can only be exercised under the dede 
and under the provisions of the Transfer 
of Property Act, if there has been default 
of payment of the mortgage money, and 
default could only happen if the mortgage 
money had- become payable. It seems to 
have been conceded by both sides that the 
power of sale cannot be exercised unless 
there has been a default of payment of 
the mortgage money which includes not 
only the interest but the principal. But 
it was argued that if there was default 
in payment of interest for three months 
thereupon the principal became payable 
and that therefore the power of* sale 
could be exercised. But there is nothing 
in the mortgage deed, which is the 
contract between the parties, from which 
we can assume that the parties contracted 
that if interest remained unpaid for three 
months the principal also became payable* 
^ We have been referred to a number of 
English cases on the question when the 
right of foreclosure will accrue to a mort¬ 
gagee, but as far as I can see, we are 
bound by the provisions of the Transfer of 
Property Act, and as it has often been 
laid down by the Privy Council, it is of 
little use to refer to English cases on the 
law of mortgage. It bad been open to 
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the parties to contract specifically that if 
interest remained unpaid for three months, 
then the whole of the principal would 
become payable and that therefore the 
mortgagee could exercise his power of 
sale. But the parties have refrained from 
expressly contracting to that effect, and 
there is nothing, as far as I can see, in the 
mortgage deed from which it can be 
presumed, apart from the express contract, 
that the principal became payable as soon 
as interest fell into arrears for three 
months. 

We have also been referred to the 
provisions of the Conveyancing Act of 
1881 with reference to the statutory 
power of sale, and it seems that the 
provisions of sections 18 and 19 of that Act 
were before the Legislature when the 
Transfer of Property Act was drafted. Tt 
has been argued that because the power of 
sale which is referred to in the first part of 
section 69 shall not be exercised 'Inter 
a 7 ia unless interest amounting to at least 
Rs. 500 is in arrears and unpaid for three 
months, and because the first part of sec¬ 
tion 69 refers to a power of sale in default 
of payment of the mortgage money, there¬ 
fore, it must follow that the default in 
payment of interest for three months 
lamounts to default of payment of the mort¬ 
gage money. It appears to me that that 
(argument is unsound, and we have been 
referred to no authority which can support 
it. The passage in Volume VIII of the 
Encyclopaedia of Forms and Precedents, 
p. 471, to which we have been referred, is 
certainly against the argument. At p. 472 
the author says : 

“ If the mortgage iB for a term certain, c. g , 
seven years, an unskilful draftsman might 
inadvertently tie the mortga/ee's hands for 
the whole of the period, even although interest 
were largely iu arrear. The proper way to 
obviate this is to make the principal repayable 
six months after date, and then to provide that 
if interest is punctually paid and the mort¬ 
gagor’s covenants &o. duly observed and per¬ 
formed (other than the covenant for payment 
of the principal debt) the mortgagee will not 
call in the money for the agreed 'period. By 
this devise, if interest is allowed to fall* into 
arrear, the principal becomes immediately due , 
and the statutory power becomes exercisable 
when the iut*-rest is overdue for two mouths.” 

Now in this case the period of the mort¬ 
gage is one year instead of six months and 
there is no provision that the mortgagee 
will not. call in the money for a further 
period of years if the interest is paid 


regularly. But the conditions in the mort¬ 
gage are in the usual form, and we may 
take it that the intention was that the 
money should be advanced for a year 
certain, and that if the mortgagee was 
willing and the mortgagor paid the interest 
regularly under the terms of the mortgage 
deed after the expiration of the year, the 
mortgage would continue. But there is 
nothing in the deed which would lead us to 
suppose that the parties intended that the 
power of sale should be exercised before 
the expiration of that year, unless either 
the premises were damaged by fire or some 
other cause or the mortgagor became or 
was adjudicated insolvent. 

Therefore, in my opinion, the conditions 
do not exist in this case which would entitle 
the third defendant to exercise the power of 
sale in his mortgage, and, therefore, there 
must be an injunction to restrain the third 
defendant from selling pending the hearing 
of the suit. Of course that will not prevent 
the third defendant from exercising any 
powers which he may have under the mort¬ 
gage, apart from the conditions which are 
mentioned in this particular case. 

We may say a few words with regard 
to the contention of the appellants, that 
as puisne incumbrancers they would be 
entitled to prevent the third defendant from 
selling on payment of the interest in 
arrears. If, owing to the interest being 
in arrears and owing to the agreement be¬ 
tween the parties, the whole of the mortgage 
money has become payable, then it seems 
obvious to me that the puisne incumbrancer 
could only stop the sale if he paid the 
money that was due, that is to say, the 
principal and interest. No authority has 
been cited for showing that if a prior mort¬ 
gagee was attempting to sell the mortgage 
premises because owing to interest being in 
arrears the whole of the money had become 
payable, a puisne incumbrancer could stop 
the sale by payment only of the interest 
due, that is to say, by removing the cause 
which gave rise to the power of sale being 
exercised. 

It is true that in Doolcbhdas v. ChhabiU 
das (1) Mr. Justice Starling expressed an 
opinion that where a mortgagee exercises 
a power of sale owing to interest having 
fallen into arrears, the mortgagor, if he 
wished to stay the sale, need pay up only 


(1) (1809) l Bom L.B. ‘273. 



424 Bombay 


essafally v. ABDEALI (Macleod, C. J.) 


1921 


all the interest that was due up to the date 
of payment. But in that case it was 
admitted that the whole of the principal 
had become due and though on strict princi¬ 
ples of equity it might seem reasonable 
that a mortgagor should be entitled to be 
relieved from his property being sold if he 
paid off the interest, still there is no author¬ 
ity on the question either in this country 
or in the English Courts. Therefore, in this 
case, it is unnecessary for us to express 
any opinion upon it. 

The appeal must be allowed and the in¬ 
junction must go. The appellants will get 
their costs of the appeal from the third 
defendant who must pay his own costs 
while the costs of all parties in the Court 
below and the costs of the other parties 
in appeal other than the appellants and the 
third defendant will be costs in the cause. 

Shah, J.—I agree. 

Appeal lowed. 
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Maci.eod, C. J., and Heaton, J. 

Essafally AIM a’ —Plaintiff-Appellant 

v. 

Abd?ali Ou y am Hussain an l others — 
Defendants-Respondents. 

Second Appeal No. 293 of 1919, decided 
on 26th February 1920, from the' decision 
of the Asst. J., Surat. 

Administration—Suit for —Mahomedan dying 
— Heir can sue for administration—Mahomedan 
Law. ‘ 

Whore ft Mahomedan dies, one of the heirs 
i9 entitled to bring a suit for accounts and 
administration and is not bound to sue for 
partition even although he knows exactly what 
the estate consists of. [[*. 434 , C. 2.) 

N. 7i\ Mehta —for Appellant. 

(1. N. T hah or —for Respondents. 

Macleod, C. J. The plaintiff filed 
this suit as the heir of his father Alibhai 
Tyabji and his mother Mariambu, wife of 
Alibhai Tyabji for an account and admini¬ 
stration of the estate of one Gulam Hussein. 
Gulam Hussein died in 1904 leaving as his 
heirs according to Shia Mahomedan Law 
his father and mother, who are each entit¬ 
led to l/6th and also his widow and his son 
and two daughters. The son is defendant 
No. 1 in the suit. The other defendants 
are descendants of the daughters. 


The suit has been dismissed in both 
Courts on the ground that an 
administration suit in reference to 
Gulam Hussein’s estate did not lie; that 
the only suit that could lie was for parti¬ 
tion on payment of proper Court-fees; and 
that the suit was not brought in time. I 
must confess I cannot follow the reasoning 
of the learned Judges in the Courts below 
in support of those findings. I cannot 
myself see why an administration suit in 
this case cannot lie, considering that 
Gulam Hussein died in 1904; that his 
estate has never been distributed; and that 
his estate has never been administered. It 
is impossible for any one who could prove 
he was entitled to an interest in the estate 
to get that interest until the estate has been 
ascertained by proper administration. 

It is perfectly true that under the law 
there is no need on the death of a Maho¬ 
medan for Letters of Administration to be 
taken out to his estate, and the result, as 
I have often pointed out, is that frequently 
the heirs live in harmony after his death 
without distributing the estate. Some of 
them may die leaving their heirs, and it is 
only when disputes arise in the family that 
the trouble begins. The poiot is abund-1 
antly clear that if there-is an estate it can! 
be administered, and if a party who has anl 
interest in that estate has asked the Count 
to administer that estate, even if he knows! 
exactly what it consists of, he is entitled tc| 
come to Court and ask for a preliminary! 
decree for the administration of that! 
estate. He is not bound, even although] 
he knows what the estate consists of, td 
file a suit for partition. He may do so oil 
he may not. That is no reason why if he 
wishes to file an administration suit to get 
the estate administered in the proper way, 
he should not do so. It does not follow 
that because A dies leaving certain definite 
property that that property will be divided 
amongst all the heirs. He may have left 
debts and charges on the estate, and it is 
only when the estate has been adminis¬ 
tered, and the usual administration accounts 
have been taken that the interests of those 
entitled to shares as heirs can be ascer¬ 
tained. 1 he plaintiff in this case stands in 
the shoes of Alibhai and Mariambu, and he 
is entitled to come to Court and ask the 
Court to decide what was the estate of 
Gulam Hussein, and to decide what was 
the interest of Alibhai and Mariambu in 
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the suit is heard on the merits that Alibhai 
and Mariambu have no interest in Gulam 
Hussein’s estate. But that has nothing to 
do with the preliminary point which has 
been decided against the plaintiff. In my 
opinion the decree of the lower Appellate 
Court must be set aside, and I find that 
the suit as framed is perfectly correct, and 
that, therefore, the suit should proceed to 
be tried on the merits on the remaining 
issues which were framed in the trial Court, 
but not decided. The plaintiff will have 
the costs in this Court and in the lower 
Appellate Court. Costs in the trial Court 
to be costs in the cause. Proper Court- 
fees must be paid as on an administration 
suit. I may add that no question of limi¬ 
tation arises. 


seeing that he wants to trace the succes¬ 
sive development of .the estate from Gulam 
Hussein’s death up to the present moment, 
it seems to me quite impossible to say 
that he is not entitled to bring an adminis¬ 
tration suit. Possibly his claim may be 
successfully met in a variety of ways, but 
it cannot be defeated on the bare ground 
that the suit is bad in form. 

I think, therefore, that this suit was 

wrongly dismissed on a preliminary point, 

and that we must set aside the decrees of 

the lower Courts dismissing the suit, 

and remand it to be disposed of on its 

merits. The plaintiff will have the costs 

in this Court and in the .lower Appellate 

Court. Costs in the trial Court to be costs 
in the cause. 


Heaton, J. :—I concur that the suit is 
not bad merely because the plaintiff sues 
for an account and administration of the 
estate of the deceased Gulam Hussein. 
From the circumstances which appear such 
a suit is perfectly proper, and it may turn 
out to be an absolutely necessary thing for 
the plaintiff to sue for. Gulam Hussein 
died in 1904 leaving amongst other heirs 
his father and mother. They have since 
died, and their shares have passed to the 
plaintiff. He claims, therefore, that he is a 
sharer to the extent of 1/3 in the estate of 

^ usse ^ n > an d I understand that 

what he claims is either to get 1/3 of the 
estate of Gulam Hussein as it was when 
he died; or else to get 1/3 of the 
estate as it was when the suit was 
brought. Which of the two he really sues 
for and many other matters can only be 
determined by going into the case on its 
merits. Unfortunately instead of doing 
this,. the lower Courts dealt with the 
matter on a preliminary issue, and I am 
afraid they were somewhat influenced bv 
the fact that an administration suit is a 
very cheap suit to bring. The Court-fees 
on such a suit are small, whereas the 
Court-fees on a partition suit vary with 
^e value of the property to be partitioned. 
But it does not m the least matrer to a 
Judge whether a suit is a cheap suit or a 
dear suit. The plaintiff could bring his 
suit in any form which the law allows. 
Seeing that he wants an inquiry into what 
is the estate of Gulam Hussein, and also 
apparently wants an inquiry into what that 
estate was when Gulam Hussein died, and 
what has become of it since, that is to sav 

1921 “ 


Caste r<'nian lOil. 


A. I. R. 1921 Bombay 425. 

Shah and Hayward, JJ r 

Clii'nKin Pthnntlar J3ha/e -—Accused- 

Applicant 

v. 

E my or o r — O p po si t e Party. 

Criminal Revision No. 372 of 1919 
decided on 2nd March, 1920, from the 
order of Police Patil of Dharangaon. 

Oaths Act (1873), Ss. 9-11-Sections do not 

xfiwTS :* Bombay 7iiiage p ° Hce 

J he o Pr ,°f efed : ngs be£ore Police Patil 

Act (VIII 14 of n iftr7? f Che Borabay . vil,a *« Police 
r,™ i- f 1 ? G7 ) are essentially criminal 
proceedings, and the same rule which applies 
to criminal proceedings ousrht to apply on 

VilWp pS?, llnd 5 lo Pf oc eedings before the 
Village Patil so far as the effect of any special 

oath is concerned. Hence Ss. 9-11 of the Oaths 

Act hive no application to such proceedin»s. 

L p - 42^, C. 1.] 

w - B • Frudhan —for Applicant. 

S. S. Patkar —for the Crown. 

Sbah^ J.-This case has been decided 

fh™ P ° 1Ce Patil ° n the special oat h of 
l™ pa ' naDt ' The special oath was 
°l e Z a the complainant at the instance 

‘‘E"* and the dec,sion is based on 
that oath. It has been held by this Cour 

in Queen-Empress v. Mw arji Golcul.las (1 

that sections 9 to 11 of the Indian Oaths 

Act are not intended to apply to crimina 

proceedings. It is clear that the provisior 

of the Indian Oaths Act relating to th 

ec_ al oaths canno t properly apply , 

(1) (1888) 13 Bom. 889^ ~ 
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criminal proceedings. Section 11 of the 
Act provides that the evidence given on 
special oath as against the person, who 
offered to be bound by it, is conclusive 
proof of the matter stated. It seems to me 
that in criminal matters the truth has to be 
ascertained by the Court; and the matter 
stated on special oath cannot be and ought 
not to be accepted as conclusively proved 
by such an oath in a criminal proceeding. 
The scheme of these sections shows that 
they are not intended to apply to criminal 
proceedings. 

It is urged, however, on behalf of the 
Crown, that though that view may be 
right with reference to the criminal proceed¬ 
ings generally it does not apply to proceed¬ 
ings before the Police Patil under the 
Village Police Act (VIII of 1867). It 
seems to me that the proceedings before 
the Police Patil under sections 14 and 15 
are essentially criminal proceedings, and 
jthe same rule which applies to criminal 
'proceedings ought to apply on general 

I rrounds to proceedings before the Village 
Patil so far as'the effect of any special oath 
is concerned. 

Generally speaking, we are very slow to 
interfere with any decision of a Police Patil. 
But having regard to the nature of the error 
in this case, I am of opinion that it would 
not be right to allow the decision to stand. 

I would therefore make the Rule absolute 
and set aside the conviction and sentence. 

Hayward, J. :—I agree. The case was 
not properly tried. The provisions of sec¬ 
tions 9 to 11 of the Indian Oaths Act, 
1873, have in their nature no application to 
criminal proceedings, as indicated in the 
case of Queen-Empress v. Mur&rji Gokul- 
das (1). 

Rule ma le absolute. 
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Macleod, C. J. and Heaton, J. 

Prd' j vanla* Narsidas and another — 
Defendants 9 and 10—Appellants 

v. 

Mia Chan l Bahalur — Plaintiff-Res¬ 
pondent. 

Second Appeal No. 575 of 1919, decided 
on 1st March, 1920, from the decision of 
the Asst. J., Surat. 

Dekkhan Agriculturists, Belief Act , 5. 70-.4— 
Proviso 2 Botin fido transferee for viluc mthout 
notice holding under registered deei executed less 
l : in 12 years before suit is not protected. 


The second proviso to S. 10-A does not pro¬ 
tect a bona fide transferee for value without 
notice of the real nature of a transaction if he 
holds under a registered deed executed less 
than 1*2 years before the institution of the suit. 

[P. 42C, C. 2.] 

Per Macleod , C. ,7.—The object of the 
Legislature in enacting S. 10-A was to protect 
the mortgagor and not the transferee, if the 
mortgagor was sufficiently diligent in seeking 
to redeem the property. [P- 427, C. 1.] 

Per Heaton , ,7.—Where S. 10-A applies, S. 41 
of the Transfer of Property Act ceases to 
have any application. It is replaced by the 
2nd proviso to S 10 A. If that is not the 
result, it cannot be conceived why S. 10-A was 
ever en\cted. [P* 427, C. 1.] 

Y. V. Bhandarkar —for Aprellants. 

K. N. Koynjec —for Respondent. 

Macleod, C. J.: —The plaintiff sued for 
redemption under the Dekkhan Agri¬ 
culturists’ Relief Act alleging that the 
document, dated 6th March 1911, passed 
by him to the father of defendants Nos. 1 
and 3 to 8 for Rs. 75 though in form a sale 
out and out was really in the nature of a 
mortgage. The defendant No. 9 obtained 
on the 12th May 19 1 5 a sale deed from 
defendants Nos. 1 to 8 for Rs. 525. It has 
been found by both Courts that the sale 
deed in favour of Tyeballi, the father of 
defendants Nos. 1 and 3 to 8, was really a 
mortgage. Accordingly a redemption decree 
was passed in favour of the p’aintiff. The 
defendants Nos. 9 and 10 have ap ealed, 
and con ended that the plaintiff ought not 
to have been allowed to redeem the mort¬ 
gage of 1911 on the ground that the defend¬ 
ants Noo. 9 and 10 were b »«»» fide pur¬ 
chasers for value without notice from the 
heirs of Tyeballi. 

The Appellate Court seemed to be of the 
opinion that defendants Nos. 9 and 10 had 
notice. But except for the fact that Rs. 75 
was mentioned as the consideration for the 
document of 1911, there was nothing that 
was brought to their notice which would put 
them on inquiry to ascertain whether as a| 
matter of fact Tyeballi was a mortgagee or! 
a purchaser. But the second proviso to 
section 10-A of the Dekkhan Act does not 
protect a b>nu fide transferee for value 
without notice of the real nature of a 
transaction if he holds under a registered 
deed executed less than 12 years before the 
institution of the suit. It has been con¬ 
tended that we ought not to read the proviso 
in that way, and that it has not been 
directly enacted that a b mu fide transferee 
shall not be protected until after 12 years 
from the date of his title-deed. It is quite 
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possible from our point of view that the 
intention of the Legislature might have 
been more clearly expressed. But it is 
difficult to see why this proviso was inserted 
unless it meant that a bma fide transferee 
for value without notice would onh be 
protected if 12 years had expired from the 
date of the transfer. If that is not the 
meaning and the effect of the proviso, then 
there was no necessity whatever for its 
insertion. If the ordinary rule under 
section 41 of the Transfer of Property Act 
applies, that a b >na fide transferee for value 
without notice is protected where the owner 
of the property could succeed in proving 
that the document which he executed to the 
transferee’s vendors was a mortgage and 
not a sale-deed, then that rule would apply 
in spite of section 10-A of the Dekkhan 
Agriculturists’ Relief Act, and a bona fide 
transferee would in all cases be protected. 
But apparently the object of the Legis¬ 
lature in enacting section 10-A of the Dek- 
khan Agriculturists’ Relief Act was to 
protect the mortgagor and not the trans- 
feree, if the mortgagor was sufficiently 
Idiligent in seeking to redeem the property. 

In my opinion the appeal should be dis¬ 
missed with costs. 

Heaton, J :—I concur. The judgment 
of the first Appellate Court is not to my 
mind altogether clear. It leaves me in 
doubt as to whether that Court really did 
find that the present appellant was a 
purchaser for value without notice. But I 
will assume for the purpose of this judg¬ 
ment that the appellant was a bona fide 
purchaser for value without notice, and 
that if the ordinary rule applied, i.e., the 
rule contained in section 41 of the Transfer 
of Property Act, the appellant would be 
entitled to succeed. But I think that 
where section 10-A of the Dekkhan 
Agriculturists’ Relief Act applies, section 41 
of the Transfer of Property Act ceases 
to have any application. It is replaced by 
the 2nd proviso to section 10-A. If that is 
not the result, I confess I cannot conceive 
why section 10-A was ever enacted. The 
fact that jt is there, although It is not as 

seems to me to show 
quite clearly that the ordinary rule as to a 
purchaser for value without notice is abro¬ 
gated. I find nothing surprising in this for 
it has to be remembered that the rule in 
favour of a purchaser for value without 

notice an exception to one of tfee funda¬ 


mental rules of property, which is that the 
property belongs to its proper owner and 
cannot ordinarily pass away from its proper 
owner without the consent and active 
participation of that owner. But where 
you have an Act, such as the Dekkhan 
Agriculturists’ Relief Act, which is intended 
to protect agriculturists, not only against 
the. rapacity of money-lenders but also 
against adventitious circumstances which 
are likely to operate to the prejudice of an 
agriculturist on account of his ignorance, it 
is not, to my mind at any rate, in any way 
surprising to find that the rule which is 
legalised by section 41 of the Transfer of 
Property Act is abrogated altogether. I 
agree, therefore, that this appeal must be 
dismissed with costs. 

Decree confirmed. 
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Macleod, C.J. and Heaton, J. 

SJiriniVas Kuppnsuami Mudaliar _ 

Appellant 

v. 

M. C . Waz —Respondent. 

Appeal No. 35 of 1919, decided on 3rd 
March, 1920, from an order of the Addl 
1st Cl Sub-J., Poona. 

(ii) Civil P.C..S. 104—Order giving leave to 
sue- Receiver is not appealable. 

An order giving leave to sue a Receiver for 
damages caused by bis negligence is not np- 
pealabie. [P . * 28 , Q. 2 j 

(b) Civil P.C ., 0. 40. R. 4-Order passing 
Receiver s accouiUs-O. 40. R. 4 , applics- 
Appeai lies-Civil P.C.,0. 43. R. U 

Where a Court passes an order passing the 
accounts submitted by the Receiver the 
order is appealable as such order cornea ’ with 
O. 10, R 4. [L\ 428, C. 2.] 

(c) Receiver-buit against—Rail brought after 
Receiver s accounts are passed generally does not 

When the Receiver applies to pass hi 3 
accounts, ordinarily then is the time for the 
parties to the suit to object to the accounts, 
and to make allegations of misconduct against 
the Receiver, and if the accounts are paseed, 
in spite of those objections, then the matter 
is decisive against those parties as far as the 
allegations which are made against the Receiv- 

CP. 429, C. 1.] 

and S. Y. Abhyctnkar —for 


er at that time. 

B^J. Desai 
Appellant. 
Strang man 

Respondent. 


and J . R. Gharpure _for 


Macleod, C.J.:— The opponent, appel- 
lagt m this case, was appointed Receiver 
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in Suit No. 137 of 1913, which was a 
partnership suit. He applied for leave to 
pass his accounts and receive his remune¬ 
ration. On the 26.h October 1917, the 
plaintiff’s pleader in that suit raised objec¬ 
tions that the Receiver had not done his 
work properly; that owing to the Receiver’s 
conduct the defendant had misappropriated 
the goods to a great extent; that if the 
Receiver had done his duty carefully and 
punctually, and had properly made inven¬ 
tories of the goods, the goods could not 
have been misappropriated; that from 
the beginning the Receiver had been grossly 
negligent, and had also helped the defend¬ 
ant ; and that under the circumstances he 
was not entitled to his fees for his services 
as Receiver, on the contrary, he was liable 
for the plaintiff’s loss. 

The record shows that, on the 22nd 
December 1917, the Subordinate Judge 
passed the following order :—The accounts 
submitted by the Receiver from time to 
time examined. I find everything correct 
and regular. I see no reason whatever to 
doubt the bona fidcs of the same. Hence I 
order that the amount claimed by the 
Receiver for his fees and the expenses 
incurred by him be paid over to him out 
of the balance in the hands of the Nazir. 

I think it must be taken that the learned 
Subordinate Judge considered the objec¬ 
tions raised by the plaintiff to the Receiver 
passing his accounts, and it was open to 
him under Order XL, Rule 4 to find that 
the Receiver had occasioned loss to the 
property by his wilful default or gross 
negligence, and if he had found that the 
Receiver had been guilty, he could have 
directed the Receiver’s property to be 
attached and sold and the proceeds applied 
to make good the loss. 

More than a year after that order was 
made, the applicant, plaintiff in Suit 
No. 137 of 1913, applied to the Subordi¬ 
nate Judge, a different Subordinate Judge, 
[for leave to sue the Receiver for damages 
Icaused to him by the negligence, laches, 
etc., of the Receiver. It is not suggested 
that the negligence, or laches of the 
Receiver was in any way different from 
the negligence and laches alleged when the 
Receiver applied to pass his accounts. The 
Court has granted leave, although I doubt 
whether if the application had been made 
to the same Subordinate Judge who had 
made the order of the 22nd December 1917 


it would have been granted. All that the 
learned Subordinate Judge had before him 
when he passed this order was the alle¬ 
gation made by the applicant. Apparently 
the learned Judge did not consider that 
those allegations had been made on the 
previous occasion, and had been found to 
have no weight whatever by his prede¬ 
cessor. 

The first question is whether an appeal 
from that order giving leave to sue 
the Receiver lies. Admittedly the 
order giving leave is not an order under 
the Code. But it is an order according to 
the practice of the Court. The Receiver 
is an officer of the Court, therefore any 
action taken against a Receiver without 
leave of the Court is contempt. But unfor¬ 
tunately section 104 of the Civil Proce¬ 
dure Code only provides for appeals 
against orders specified in that section. 
Therefore the preliminary’ objection that 
no appeal lies against this order must 
prevail. 

Then it was suggested that we could 
deal with the matter under section 115 of 
the Code. But there also it is difficult to 
find that the learned Judge had exercised a 
jurisdiction not vested in him by law, or 
has failed to exercise a jurisdiction so 
vested, or has acted with material irregu¬ 
larity. He had jurisdiction to entertain 
the application, and it was in his discretion 
whether or not he should grant it. We 
cannot say that he acted with material 
irregularity in the exercise of his discretion. 

But it seems to us that an appeal lay 
against the order of the 22nd December 
1917. Though the order was not against 
the Receiver, it was an order really 
refusing relief against the Receiver; so an 
appeal lay because under Order XL1II,J 
Rule 1 there is an appeal against an orderl 
under Rule 4 of Order XL, and'in Zipru\ 
v. Hart Sujnlushet (1) it was held that an 
order made upon an application under 
Rule 100 of Order XXI of the Civil Proce¬ 
dure Code dismissing the application wasi 
an order made under Rule 10i. So that! 
where a Court is seized with a particular! 
matter under a particular rule, and anl 
order under that rule is appealable, the! 
order made by the Court, whether it is a| 
positive order or a negative order dismiss-! 
ing the application, is still appealable 

(1)71917) 4* Bom. 10=42 I. C. 73-19 Bom. 
L. R. 774. 
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under Order XLIII, Rule 1. Therefore 
this order passing the Receiver’s accounts 
was in fact a final order, and I should 
certainly like to express the opinion that 
the Court ought to protect its officers, and 
to see as far as possible that they are 
not pestered with actions by parties to the 
suit who are not satisfied with their 
conduct, when they had every opportunity 
of making allegations against the Receiver 
at the time his accounts were passed. 

I do not say that all actions against 
persons who act as Receivers are to be 
excluded after their accounts are passed. 
There may be cases where the misconduct 
of a Receiver has been concealed, -and 
could not have been ascertained even with 
lue inquiry before the accounts were 
passed. When the Receiver applies to 
pass his accounts, then is the time for the 
parties to the suit to object to the 
accounts, and to make allegations of mis¬ 
conduct against the Receiver, and if the 
accounts are passed, in spite of those 
objections, then the matter, as far as I 
can see, is decisive against those parties 
as far as the allegations which are made 
against the Receiver at that time. The 
appeal will, therefore, be dismissed, but in 
the circumstances without costs. 

Heaton, J. : — I concur in the order pro¬ 
posed. The matter of real importance and 
interest which has been the subject of argu¬ 
ment before us is whether a suit in the cir¬ 
cumstances of this case will or will not lie 
against a Receiver. In my opinion the suit 
will not lie. A Receiver was appointed, 
and presented his accounts, and with it an 
application asking that his accounts be 
passed and his remuneration awarded to 
him, and in reply the plaintiff-respondent 
objected. His application in objection has 
been read out by my Lord the Chief Justice, 
and I need not repeat it. But it follows 
that there was before the Judge a matter in 
dispute between the Receiver on the one 
hand and the plaintiff in the suit on the 
other, and this dispute concerned the per¬ 
formance of his duties by the Receiver, and 
the plaintiff alleged those very matters 
which the Judge, as is especially provided by 
Rule 4 of Order XL can take into account. 
The Judge of course considered whatever 
was placed before him when the matter 
came to be heard. The objections stated 
by the plaintiff were not made good. The 
accounts were passed, and the Receiver 
was allowed to have his remuneration. 


Now, was the order then made by the 
Judge an order under Rule 4 of Order XL. 
I consider that Order XL is somewhat im¬ 
perfectly framed, but I feel no doubt what¬ 
ever that the order I speak of was an order 
made under Rule 4. If we turn to sec¬ 
tion 94 of the Code, we find it is provided 
that in order to prevent the ends of justice 
from being defeated the Court may, if it is 
so prescribed, appoint a Receiver of any 
property and enforce the performance of 
his duties by attaching and selling his pro¬ 
perty. “So prescribed” means prescribed 
by the rules, and it is prescribed by the 
rules that a Receiver may be appointed, 
and it is further prescribed by the rules that 
the performance of his duties may be 
enforced by attaching and selling his pro¬ 
perty. That appears from Rule 4 of 
Order XL which I have already referred to. 
It is clear also that the order made by the 
Court was an order in a matter in which 
the Court had to determine whether the 
Receiver s duties had been properly per¬ 
formed, and if not, it was a matter in which 
the Court had power to enforce the proper 
performance, or as it may be otherwise 
stated, to punish the non-performance of 
the Receiver’s duties by an order relating 
to his properly. If that was the nature of 
the proceedings, then the order was either 
an order under Rule 4 of Order XL, or an 
order which you cannot possibly account for 
in any part of the Code. It certainly is an 
order which the Court must be empowered 
to make. That is quite plain. If you have 
a Receiver, the appointment of whom is 
provided for by the Code ; and if he has to 
submit his accounts, and that is also pro¬ 
vided for; the Court must necessarily have 
power to say whether those accounts are 
right or wrong, and whether it will accept 
them or not, and it is only to Rule 4 that 
you can ascribe the order which was made 
in this case. Therefore it was an appeal- 
able order. 

Where you have a tribunal especially 
pointed out, as here, which is the Court 
which appointed the Receiver ; where you 
have an inquiry specifically indicated, and 
an inquiry is indicated here; where you 
have the power to make an order, such as 
there is here, and an appeal is provided 
for against that order, and that also is the 
case here; then you have an instance of a 
remedy and a tribunal which exclude what 
otherwise would be the ordinary remedy a 
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suit. But having this special tribunal and 
special method laid down in the Code the 
suit is excluded. It was objected that the 
inquiry under Rule 4 was a summary in¬ 
quiry. Well, if by summary inquiry is 
meant an inquiry which secures the usual 
degree of 'fairness and efficiency, and 
which gets rid of a good deal cf formality 
and delay, I have no objection to this in¬ 
quiry being described as summary. But, 
if it fulfils the conditions l have mentioned, 
instead of being inferior, it would actually 
be superior to the ordinary method of a 
suit. I do not suppose, I do not think 
there is any reason for supposing that an 
inquiry made under Rule 4 of Order XL 
would in any material degree be either 
less fair or less efficient than a trial such 
as takes place in an ordinary suit. Once 
having arrived at the conclusion that a 
suit will not lie, that suffices for the pur¬ 
pose of this case, in which it is unneces¬ 
sary to do more than express an opinion. 
For if a suit is hereafter presented, and I 
doubt whether it will be, it will of course 
be at once either rejected or dismissed by 
the Court to which it is presented. It is, 
therefore, quite superfluous lor us to deal 
with the matter under section 115 of the 
Code of Civil Procedure: even if to do so 
were not op:n to the objection that it 
would be setting at naught the pronounce¬ 
ments which from time to time we have 
ourselves made, as to the scope of sec- 
tion 113. I agree, therefore, to the order 
proposed by my Lord the Chief Justice. 

el l d' sill 
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Shah and Crump, JJ. 

litinibhti DMuit Patel —Plaintiff- 
Appellant 

v. 

VaUabbhai Jhaverbhu! Patel —Defend¬ 
ant-Respondent. 

Letters Patent Appeal No. 77 of 191 j, 
decided on 12th October, 1920, from the 
decree of Macleod, C.J , in Second Appeal 
No. 960 of 1917. 

* Easements Act % S. 15 -Though S. 15 may not 
apply, immemorial user may be proved—Immauo- 
rial user is a question of fact. 

An casement may be enjoy*d as an aucient 
right or by immemorial user apart from S. 16 
or the Easements Act, so that suoh ancient 
right may be proved, although by the right 


having been interrupted more than two years 
before the date of tbe suit, S. 15 of tbe Ease¬ 
ments Act may not apply. [P. 432, C. 1]. 

Per Shah, J. It would appear from the 
observations in the case of Malm rani Bairoop 
Eoer v. Syed Abul Hossein (7 I.A. 24() that 
their Lordships did uot lny any particular 
emphasis upou tbe uutnber of years so long 
as it was in excess of twouiy years. It 
seems that no such limit cau he definitely bid 
down. It must depend upon the circumstances 
of each case. The question whether immemo¬ 
rial user or aucient right i9 established in any 
case must depend upon the evidence aud tbe 
circumstances of that case. [P. 432, C. 2.] 

L N. Mehta and M. K. Thakore —for 
Appellant. 

O. A v . Thakur —for Respondent. 

Shah, J.:— The plaintiff in this case sued 
for an injunction restraining the defendant 
from preventing him from taking water into 
his field, Survey No. 729, by the artificial 
water-course by the eastern boundary of 
the defendant’s land, Survey No. 730, 
marked B in the plan, Exhibit 11. The 
water is carried from the well which is 
shown in the plan in the north of these two 
fields. It is contended that the plaintiff 
has no right to carry the water by that route, 
though he may have the right to carry it by 
the longer route running by the western 
boundary of the Survey No. 730, marked C 
in the plan. The plaintiff based his claim 
upon an ancient right to take water to 
his field by the shorter route as alleged by 
him and also upon the acquisition of such 
right by prescription, <>., by twenty years’ 
user as provided in section 15 of the Indian 
Easements Act. He also referred to an 
agreement which was arrived at between 
his father and one Samal Manor who was 
an agnatic relation of the defendant. The 
trial Court raised a general issue as to 
whether the water-course in question was 
proved and found it in the affirmative The 
trial Court granted the injunction asked for. 

The defendant appealed to the District 
Court which held that the agreement be¬ 
tween the plaintiffs father and Samalbbai 
was not binding upon the defendant. It 
also held that the title by prescription under 
section 15 of the Indian Easements Act 
was barred, as an obstruction to the ease¬ 
ment in question was caused more than two 
years prior to the date of the suit. The 
appellate Court, however, held that the an¬ 
cient way for taking water as alleged by 
the plaintiff was proved by the oral evidence 
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in the case, and further observed as 
follows :— 

“As the water ha9 passed by the way claimed 
from time immemorial, it follows that it was 
agreed between all the then land-holders, in¬ 
cluding the holder of defendant’s land, that the 
plaintiff's water should pass that wav. The 
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plaintiff did not, therefore, acquire this right 
by prescription, but by agreement and grant.” 

Accordingly the appellate Court dismiss¬ 
ed the appeal. The defendant then pre¬ 
ferred a second appeal to this Court. This 
appeal, which was heard by the learned 
Chief Justice, was allowed, and the -plaint¬ 
iff’s suit dismissed with costs throughout. 
This decision, a* I read it, is based mainly 
on.the ground that the only mode of acqui¬ 
sition, pleaded in the case apart from the 
agreement of 1896, was that provided by 
section 15 of the Indian Easements Act and 
that no question was raised that the right 
had been used from time immemorial. It 
is also based upon the ground that there 
was no evidence in the case to prove 
the real agreement which the appellate 
Court purported to find. At the close of 
the judgment, it is observed as follows :_ 

“He gets the water by a slightly longer route, 
but it has not been proved bow the water came 
before the Indian Easements Act or the Indian 
Limitation Act was passed. The water coining 
by the longer route is just as good ns the water 
that comes by the shorter route Therefore it 
cannot be said he has suffered any injury from 
the defendant’s obstruction to the shorter 
water-course. If it had been othei wise, I have 
no doubt I might have endeavoured to find 
some way of remedying the injury to the plaint¬ 
iff which undoubtedly he would be suffering 
under. Hut here there is no injury.” 

From this decision the present appeal is 
preferred under the Letters Patent. It is 
urged in support of the appeal that the 
plaintiff relied not only upon the acquisition 
of the easement under section 15 of the 
Indian Easements Act but also upon his 
ancient right to use the water-course des¬ 
cribed in the plaint. It is urged that the 
plaintiffs case was based upon an ancient 
right, tnat is, in effect, upon immemorial 
user. It is urged that the District Court 
has in fact found in favour of the plaintiff 
as regards the ancient right and the im¬ 
memorial user, and that that finding ought 
to have been accepted in second appeal. 

It is common ground before us that the 
plaintiffs claim, so far as it is based upon 
section 15 of the Indian Easements Act, is 
rightly disallowed. The obstruction to the 
plaintiff’s right admittedly occurred more 
than two years prior to the date of the suit 


and any claim based upon section 15 of the 
Indian Easements Act is barred. The case, 
so far as it is based upon the specific agree¬ 
ment of 1896, has been negatived by the 
District Court. The view taken by that 
Court that the agreement is not binding 

upon the defendant is not challenged 
before us. 

The only question, therefore, in the 
appeal is whether the plaintiff’s claim based 
upon the allegation of ancient right to take 
the well water by the artificial water-course 
along the eastern boundary of the defend¬ 
ant s field can be allowed. On behalf of 
the defendant it is argued that there is 
no specific allegation in the plaint 
as to ^ immemorial user and that the 
allegation as to ancient right cannot he 
read as implying any case of immemorial 
5ff r * Itis^herurged that the issues 
framed in the trial Court and the District 
Court were not specific enough to raise the 
question of immemorial user, and that the 
evidence led to prove the user with refer- 

rtL^ th r° in J arising under action 15 
of the Indian Easements Act cannot pro¬ 
perly be treated as supporting the inference 

f 8 f ?K immem ° r,a USer * It is also urged 

and r that t y h t0 yearS at the 

and that the user for such a limited period 

cannot be treated as a basis for the acqub 

sition of easement in question. It is also 

1896 e ?s not b ha !r th ° Ugh the dement of 

1896 is not binding upon the defendant it 

und'er "*** by the P ,aintiff was 

t™T, the jagreement and not as of right. 

w* L » ^ i • ^ case made 

by the plaintiff with reference to this agree. 

ment is really inconsistent with any 
ancient right. any 

1 have s ° f ar set forth the rival conten- 
tions urged before us on both sides It 

thfs^neT’ TT 6 ’'’ that the decision of 
take of th Ta- deP f nd Up ° n the we 

,h.« •t's 

^ I , t is not disputed that he has 

the right to take the water to his field by 

SfteXn'" Tt Wh ‘ Ch h “ i " di “‘S 

W .\ hus m any event the plaint- 
fff, has the right to carry well water to his 

The question is whether he has the 
to take it to his field by ?the sSorter routl 
along the eastern boundary of the defend- 
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anl’s field. There is no allegation in this 
case and there is no evidence as to when 
this well was built or as to whether any ar¬ 
rangement was arrived at at the time, when 
the well was built, among the owners of the 
adjoining fields as to the passages by which 
the owners of the adjoining fields were to 
take water to their respective fields. The 
District Court has found that the ancient 
way for taking water as alleged by the 
plaintiff is proved by the oral evidence in 
the case. There can be no doubt that 
there is evidence in support of this finding. 
So far it seems to me that it is a question 
of fact based upon the evidence in the case. 
The learned District Judge was also of 
opinion that the water passed by the way 
in question from time immemorial. It is 
quite true that the expression “immemorial 
user ” is not used in the plaint. The plaint 
shows that an allegation as to the ancient 
right to carry water by this way was, as 
distinguished from the right acquired under 
section 15 of the Indian Easements Act, 
made in the plaint. That allegation could 
refer only to the acquisition of the 
easement by ‘ immemorial user ’ as 
distinguished from preseripticn under sec¬ 
tion 15 of the Indian Easements Act. 

I think that though the expression 
“immemorial user” is not used in the 
plaint, that was involved in the plea of 
ancient right, which was distinctly alleged 
in the plaint. Such user is found by the 
District Judge. He has drawn from the 
finding as to immemorial user the inference 
that the p’aintiff acquired this right by 
agreement or grant. He calls it real 
agreement as distinguished from a ficti¬ 
tious or presumptive agreement or grant. 
It seems to me that it makes no difference 
whether the agreement or grant thus 
inferred is called ‘ real,’ ‘ presumptive ’ or 
‘fictitious’. That is a matter of words 
rather than of substance. The question is 
whether there has been user for such length 
of time as would give rise to the inference 
as to immemorial user, from which an agree¬ 
ment or grant can be inferred. If we take 
the finding of the District Court, the case 
seems to come very near the decision in 
Mah'irctni Rajroop Koer v. Syed Ab lul Hoc - 
sein (1). At page 247 their Lordships of 
the Privy Council, after quoting the finding 
from the judgment of the High Court, 
observe as follows : 


“ This being nn artificial pyne, constructed 
on the land of another man at the distant 
period found by the Courts, and enjoyed ever 
since or at least down to the time of the 
obstructions complained of by the plaintiff and 
his ancestors, any Conrt which had to deal with 
the eubject might, and indeed ought, to refer 
such a long enjoyment to a legal origin, and 
under the circumstances which have been 
indicated, to presume a grant or an agreement 
between those who were owners of the plaintiff’s 
rnchal and the defendants' land by which the 
right was created. That being so, the plaintiff 
does not require the aid of the statute.” 

The statute there referred to was sec¬ 
tion 27 of the Indian Limitation Act of 
1871. The statute applicable to this case 
is section 15 of the Indian Easements Act. 

In that case the user found was possibly for 
fifty or sixty years and certainly for more 
than twenty years. In the present case the 
period is about thirty-five years and 
certainly more than twenty years. It 
seems to me that the observations in that 
case apply to the present case. This case 
was relied upon by this Court in Punja 
Kurcirj! v. Bai K«V(i-r (2). The facts there 
found are somewhat similar to the facts of 
the present case with this difference that 
the length of the user is not indicated in 
the report, but it was found generally that 
the right had been enjoyed from time 
immemorial. It has been suggested in the 
course of the argument before us that 
immemorial user or ancient right cannot 
be inferred from user expending over a 
period of thirty-five years, but no case has 
been cited to us in which the minimum 
limit of time, which would justify the 
inference as to immemorial user has been 
laid down. It would appear from thej 
observations in the case of J/«fcaran»1 
Jxajroop Koer v. Si/ed Abdul Ho mein (l)j 
that their Lordships did not lay anyj 
particular* emphasis upon the number ofj 
years so long as it was in excess of twenty! 
yeai$. It seems to me that no such limit! 
can be definitely 'laid down. It must! 
depend upon the circumstances of each caseJ 
The question whether immemorial user on 
ancient right is established in any case must! 
depend upon the evidence and the circum-J 
stances of that case. In the present case! 
the District Judge has been satisfied as tq 
the existence of the ancient right and the 
immemorial user. 

The practical inconvenience to the 
plaintiff, if he is prevented from taking 
water by the shorter route and required tc 


(1) (1880) 7 1,A. 24U«6 Cal. 394=7 C.L.R. 
529 = 4 Sar. 199 (P.C.) 


(2) (1SS1) 6 Bom. 30. 
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take it by the longer route, is a matter 
which cannot affect the point of law, with 
which we are concerned. Bur as that matter 
has been referred to in the argument, it 
seems tome that the practical inconvenience 
to the plaintiff would be appreciable if he 
has to take water from the well by the longer 
route. It would certainly mean greater 
labour and greaterloss of water on the way. 
It is a distinct advantage to him to have 
the water by the shorter route, if he is 
otherwise entitled to it. 

I may briefly notice the other contentions 
which I have already set forth. I do not 
think that the agreement of 1896 is either 
inconsistent with the immemorial user or 
that it shows any interruption in the enjoy¬ 
ment of the easement in 1896. It seems to 
me that the defendant, who is not bound by 
the agreement, cannot rely upon this agree¬ 
ment as showing that the enjoyment of the 
easement was under the agreement. If the 
agreement is not binding upon him, the 
user is as of right as against him and not 
under the agreement. The agreement with a 
third person does not make the user in any 
sense permissive, so far as the defendant is 
concerned. If the agreement had any vali¬ 
dity at all against him it seems to me that 
the defendant would be bound by it and 
he would have no answer to the plaintiff’s 
claim. The mere fact that there is a recital 
as to some dispute between the parties at 
the date of the agreement does nor, in my 
opinion, indicate any interruption in the 
enjoyment of the right. There is nothing in 
the agreement to justify the suggestion 
that the user was interrupted. I do not 
think that the fact that the plaintiff has 
relied upon this agreement of 18v6 is in any 
sense inconsistent with the acquisition of 
his right in any of the two alternative 
modes which are set forth in the first para¬ 
graph of the plaint. 

On the whole it seems to me that out of 
the two modes of acquisition relied upon 
in that paragraph, that referable to sec¬ 
tion 15 of the Indian Easements Act was 
negatived. The other mo !e was open to 
him and he has been able to establish it to 
the satisfaction of the District Courr. 
Having regard to the terms of the plaint, 

I th nk that this mode is not outside the 
pleadings. It seems to me on the judg¬ 
ment of the learned Chief Justice that if he 
was satisfied that the plea of ancient rkht 

or rather immemorial user—was whhin 
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the scope of the plaint he would probably 
have tak n the same view of the case, as 
we do. 

I would rever e the decree appealed 
from, and restore that of the trial Court 
with cos s throughout cn the defendant. 

Crump, J. :— I agree the ca^e made by 
the plaintiff in his p T aint was cle rly in the 
alternative. He sets o..t specifically that 
his right was of a very ancient origin and 
that on that account and also on account 
of twenty years’ user, he v a- entitled to 
take water from the well by the channel in 
suit. That is, in my opinion, a sufficient 

plea of immemorial user. When I con¬ 
sider the manner in which the Courts dealt 
with this plea apparently without object on 
from the defendant I am confirmed in the 

conclusion that the parties so understood 
it. 

The *fir*t Court in reality dealt with 
three point*. It held that the spec fic 
agreement in 1896 on whicli the pla’ntiff 
ako relied was not binding upon the deff nd- 
am. . It also held that the plaintiff had 
acquired an easement in the method per¬ 
mitted by section 15 of the Indian Eac e - 
ments Act, that is to sav, by twenty years’ 
enjoyment. It further held that there 
must have been an arrangement between 
the persons by whom the well was built 
though it remarked that that arrangement 
was not definitely proved. This latter 
finding is in reality only one aspect of the 
plea of immemrrial user or ancient right 
which was *etup in the plaim. The lower 
appellate Court also d°a!t with these three 
po nts but the judgment is nr*t as specific 
as could have been desired. The D strict 
Judge found t* at the r e wa* an ancient 
right to t^ke water by the channel claimed 
by the plain iff and firth^r th t the agree¬ 
ment of 1 8 ( 6 wa* not binding on the defend¬ 
ant, and that the _pla ntiff could not re'y 
upon the acqukit : on of an easenv nt in the 
m nner allowed by section 15 of the 
Ind’an Easements Act becau e two years 
had elapsed since hs enjovment had been 
interrupted. B t with reference to the 
ancient user which the D strict Judge has 
held established he came to the conclusion 
that from the evidence in the case, which 
shows an user of at least thirty-five years 
as a 1 so from *he situation of the property 
considered in the light of the pontiffs 
admitted right to use water from the well 
the inference was that when the well was 
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built, the persons using the well of whom 
the plaintiffs ancestor was admittedly one, 
agreed between themselves that the p’aintiff 
should take the water by the shortest route 
to his land. That appears to me to be a 
finding of fact and 1 do not see that in 
arriving at that finding the learned District 
Judge has fallen in o an error of law. When 
he draws a distinction between a real agree¬ 
ment and a fictitious or presumptive agree¬ 
ment I do not precisely understand what he 
means, but though it is true tha - there is no 
direct evidence of any such grant or agree¬ 
ment as he has found proved, the circumstan¬ 
ces are such as to entitle him to infer an 
agreement such as he has found in this case. 
Ir was no necessary for the purpose of that 
finding that there should be any direct evi¬ 
dence, indeed there could not be, in the 
circumstances of the case. It was open to 
him to find from the oral evidence that the 
user is of ancient origin. It was open to 
him to infer from the plaintiffs right to 
take the water read along with the ancient 
user that there must have been an arrange¬ 
ment such as'is found to exist. It appears to 
me also thar it was open to him to rely upon 
the agreement of 1896 not as binding upon 
defendant bur as evidence to show that ;he 
plain iffs right had been admitted at the 
date of that agreement. Upon all these 
grounds his conclusion was one which he was 
entitled to form and is not, in my opinion, 
one which should be disturbed n second 
appeal. I, therefore, agree with the order 
proposed by my learned brother. 

Decree reversed. 
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judiced by a miaiake made by those represen¬ 
ting him during his minority as his rights to 
sue in his own person, only come into effect 
wheu he attains majority. [P. 434, C. 2.] 

(b). Civil P. (7., S 11—Judge by whom pre¬ 
vious decree was mode must havc jurisdiction to 
try subsequent sttit aho» 

A di crep in a previous suit cannot be pleaded 
as res judicata in a subsequent suit unless the 
Jud^e by whom it was made had jurisdiction to 
try and decide, not only the particular matter 
in issue, but also the subse Client suit in which 
the i*$ue is subsequently raised 29 Cal. 707, 

(P .C.) Foil. [P 435, C. 1.] 

Fattcar.lhaji and Z). G. Dalvi —for Appel¬ 
lants. 

Gokh'iJe and V. D Limaj/e —for Res¬ 
pondents. 

Macleod, C. J: —The p'aintiff sued to 
recover as owner possession of the suir pro¬ 
perty. He claimed as the adopted son of 
one Nathu, who died in 1902 leaving two 
widows, Anandi and Vari. Anandi pur¬ 
ported to adopt the p’aintiff in 1903. At 
that time he was a minor, not cormng of age 
until 1914. In 1910, Anandi as'his guar¬ 
dian filed a suit against the present 2nd 
defendant, the junior widow, and other 
persons in possession of some of Nathu's 
property to recover possession. In that suit 
the p'aintifFs adoption was disputed. But 
it was held by the Second Class Subordin¬ 
ate Judge, in whose Court the suit was 
instituted, that the p’aintiflf was the adopt¬ 
ed son of Nathu and that judgment was 
affirmed on appeal. The suit came up in 
Second Appeal to the High Court and the 
appeal was dismissed. The p’aintiff has 
now filed this suit to recover possession of 
another portion of family property, and in 
the first p’ace it was argued that the 
suit was barred under Order II, rule 2, as 
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Macleod, C.J., and Shah, J. 

Vgankat Awachit Patil and another — 
Defendants-Appellants 

v. 

Onkar N ifhii Chiicdhari and others — 

Plain tiffs- Respondents 

First Appeal No. 88 of 1919, decided 
on 1 th September 1920, from the decision 
of the 1st Cl. Sub-J., Dhulia, in Civil 
Suit No. 62 of 1918. 

; *(a). Civil P. C., O. 2, R. 2—Previous proceed¬ 
ings by plainti ff's next friend during his minority 
—O. 2 , R 2, does not apply—Minor 

Objection under 0.2, R. 2, would not apply 
to »i ouse where the previous proceeding* were 
taken in the name of a minor by his next 
friend, The minor could not possibly be pre. 


the subject-matter of this suit ought to 
have been included in the previous suit.. 
That argument would not apply to a case! 
like this where the previous proceedings! 
were taken in the name of the minor by his! 
next friend. The minor could not possibly! 
be prejudiced by a mistake made by those! 
ve\ resenting him during his minority ad 
his rights to sue in his own person only! 
come into effect when he attains majority.! 
He will, therefore, be entitled to disregard 
any proceedings which had been taken 
during his minority if his in erests had not 
been properly safeguarded. I cannot see 
how he could possibly be injured and 
prevented from now suing for the suit pro¬ 
perty owing to the fact that his adoptive 
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mother did not sue for it in 1910 during his 
minority. 

Then the next question is whether the 
plaintiff is the adopted son of Nathu. That 
was the first issue in the lower Court. It 
was a'so combined with the sixth issue 
whether the defendants were barred by res 
judicata from disputing the plaintiff’s adop¬ 
tion. The fir t was a question of fact and 
the second was a question of law. Evide .ce 
was called for the plaintiff. The first wit¬ 
ness was the genhive father of the plain¬ 
tiff. He said : 

“The piaiutiff waa my son. He is given in 
adoption to my father-in-law Natuu. Nathu 
died in 1902 and plaintiff was adopted in 1903. 

I live at present in Nathn s house. Nathu had 
two wives, the elder was Anandi and the second 
is defendant No. 2. Anandi is alive. Anandi 
adopted the plaintiff. There is an adaption 
deed for that ” 

The witness was cross-examined and 
there is nothing in the cross-examination 
which weakens the evidence he gave in 
examination-in-chief with regard to the 
factum of adoption. In fact hardly any 
attempt was made in cross-examination to 
destroy the effect of the witness’s evidence. 
It was open to the defendants to call 
evidence to show that as a matter of fact 
the plaintiff never had been adopted by 
Anandi. They did not do so. We are now 
told that their witnesses were there, but 
owing to an expression of opinion on x the 
part of the Judge that the matter was r*s - 
judicata they considered that it would be 
useless to call evidence. It is quite possi¬ 
ble that there were other reasons as well 
which decided the defendants' pleader with 
regard to the advisability of calling 
evidence to dispute the plaintiff’s adoption. 

On the question of res judicafa it does 
appear that the learned Judge’s finding was 
wrong, because the previous suit was filed 
in the Second Class Subordinate Judge’s 
Court, and that Court was not competent 
to try the present suit as the value of the 
subject-matter of this suit is over Rs. 5,000, 
and it is now beyond dispute on the 
decided . ca^es, the latest of which is 
Gokul Alandar v. Pudmannnd Singh (1), 
'that a decree in a previous suit cannot 
be pleaded as res judica a in a subsequent 
suit unless the Judge by whom it was 
made had jurisdiction to try and decide, 
not only the particular matter in issue but 
also the subsequent s uit in which the issue 

(1) (1902) 29 Cal. 707 = 29 LA. 196 = 8 SarTsS 
(P.C.) 
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is subsequently raised. It has been very 
strongly urged upon us, therefore, that we 
should remand the case to enable the 
defendants to lead evidence against the 
plaintiff’s adoption. The defendant No. 2 
in her written statement merely says that 
the p’aintiff has no right to bring the suit 
and he is not Nathu’s adopted son. Now 
I think in the first place that the evidence, 
which I ^ have already referred to, of the 
plaintiff’s genitive father is quite sufficient 
to enab’e us to come to the conclusion that 
the plaintiff was the adopted son and I 
should not be inclined to think that there 
was any hardship in the defendant’s case, 
because he had the opportunity of calling 
evidence and he did not do so. But I also 
think that apart from tha. we are entitled to 
consider whether there would be the slightest 
chance of success on the defendants' own 
showing if a remand be granted. The 
judgment in the previous case is on the 
record and is evidence on the question of 
adoption, and it appears from that judg¬ 
ment that the 2nd defendant herself had 
admitted in the plaint filed before the con¬ 
ciliator that the plaintiff had been adopted 
by Anandi. It appears to me the defence 
made in her written statement as to the 
factum of adoption was merely made for 
the purpose of obstruction, and nothing 
else. There is no reason, therefore, I think, 
why we should interfere with the decision 
of the learned Subordinate Judge. 

The appeal must be dismissed with 
costs. 


Shah, J.:—I agree. 


Appeal dismissed . 
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Shah and Hayward, JJ. 

Emperor —Prosecutor 

v. 

Y llappa Boon ingawda and another _ 

Accused. 

Criminal Reference No. 62 of 19’9, 
decided on 16th March 1920, made by the 
S. J., Belgaum. 

Bombay Land Revenue Code. S. 214—Rules 
framed unter R. 93— Government's right is 
confiTied to reserved trees at date of settlement. 

R. 93 framed urder S 214 of the Bombay 
Land Revenue Code ipdigateB that the right of 
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The breach 
Nos. 1 and 2 


and removed the Government will have 
no further claim to trees which may 
otherwise grow in the number or which 
may spring up from the old roots or 
stumps so long as the land continues in 
occupation. This rule makes it clear that 
all the reserved trees may be cut and 
removed, and that after they are cut and 
removed, the Government has no further 
right to such trees growing in the occu¬ 
pancy number so long as the occupancy 


the Government is confined to reserved trees 
existing at. the date of the settlement and that 
all subsequent growths belong to the occupant. 

[P. 436, C. 1 J 

S. S. Patkar —for the Crown. 

Shah, J.:—In this case, the accused 
Nos. 1 and 2 have been convicted of a 
breach of Rule 2 framed by the Local 
Government under section 75, clause to), 
of the Indian Forest Act. 
consisted in the accused 
having cut certain sandalwood trees grown 
on their occupancy number. Both under 
the rule as well as under the clause of the 
section under which the rule is framed it 
is necessary for the prosecution to establish 
that the trees said to have been cut belong¬ 
ed to Government or were the property of 
Government. In the present case the 
occupancy was granted many years ago 
and it is not disputed that the sandalwood 
trees in question came into existence long 
after the first survey settlement. What¬ 
ever the respective ages of these trees 
might be, it is not disputed that in no case 
did the age exceed sixteen years. 

The trial Magistrate decided the case 
on the footing that the sandalwood trees 
were among the reserved trees. -The 
reference to this Court is made on that 
assumption and the case is argued before 
us on that basis. Under section 40 of the 
Bombay Land Revenue Code all the trees 
except those that are reserved would 
belong to the occupant. The learned 
Government Pleader has relied upon the 
second paragraph of the section for the 
purpose of making it clear that in the 
case of settlements prior to the passing of 
Bombay Act I of 1865 the right to teak, 
black wood and sandalwood trees was not 
conceded to the occupants. 

The first survey settlement in this village 
is stated before us to have been made 
prior to the passing of this Act, and the 
revision survey settlement was made after 
the passing of the Land Revenue Code 
It may be taken that the sandalwood trees 
were among the reserved trees. Proceed¬ 
ing on that footing it seems to me that 
the question is whether the reservation 
would apply to the trees existing at the 
date of the first settlement or to all subse¬ 
quent growths. Rule 93, clause (vii) of 
the Rules framed under section 214 pro¬ 
vides that when the right of Government 
to the trees in a survey number has been 
once disposed of to the occupant or when 
all the reserved trees have been once cut 


continues. 

We do not know in this case, for 
instance, whether there were any sandal¬ 
wood trees originally on this survey 
number at the date of the settlement and 
whether they were cut or not. If any such 
trees existed originally, they must have 
been cut and iemoved, as the trees in 
question were comparatively recent 
growths, and as it is not suggested that 
there is any old tree on the number. 

Assuming, however, as suggested by 
the Government Pleader, that there were 
no sucn trees at the date of the grant and 
that there never has been any previous 
cutting of sandalwood trees in this occu¬ 
pancy number by the Government, the 
question is whether the sandalwood trees 
which have admittedly grown on the land 
during the occupation of the land and 
after the date of the settlement belong to 
the occupant or to the Government. It| 
seems to me that Rule 93 iudicates that! 
the right of the Government is confined tol 
reserved trees existiug at the date of the I 
settlement and that all subsequent growths) 
belong to the occupant. This view of 
Rule 93 appears to me to be consistent 
with the terms of section 40 of the Bombay 
Laud Revenue Code and to indicate the 
true meaning of that section. Apart from 
this rule, there is nothing iu the language 
of section 40 of the Code to show that all 
future growths of sandalwood trees or 
rather of reserved trees would belong to 
the Government. 

The language would apply ordinarily 
to existing growths of reserved trees 
at the date of the settlement; and the 
doubt, if any, is removed by the wording 
of Rule 93, which clearly indicates the 
meaning of the section in that sense. 
The plain and natural meaning of the 
rule is that the existing reserved trees 
belong to the Government and that all 
future growths belong to the occupant 
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Thus the trees in question, which are not 
shown to have been in existence at the 
date of the settlement, belong to the occu¬ 
pant. I have referred to the date of the 
settlement as we are concerned with a 
case in which the settlement was com¬ 
pleted prior to the passing of the Land 
Revenue Code. 

This is an important question, and it 
may be that all the material facts are not 
brought out clearly in these proceedings. 
But considering the case on the materials 
available on this record, I do not think 
that these trees, for the cutting whereof 
the accused have been convicted, are 
shown to be the property of the Govern¬ 
ment, Therefore, in my opinion, there 
was no breach of the rule under the 
Indian Forest Act. 

I would, therefore, make the rule abso¬ 
lute, set aside the convictions and sentences 
and direct the fines, if paid, to be refunded. 

Hayward, J. :—I concur. Accused 
Nos. 1 and 2 cut certain sandalwood trees 
on their land. It seems to have been 
assumed that these trees were growths 
subsequent to the occupancy but it has not 
been clearly shown that they were not 
fresh growths from old stumps. The 
accused Nos. 1 and 2 were, however, fined 
for having cut • the trees on the ground 
that they had in any case been reserved as 
the property of Government under Rule 2 
published at page 59 of the First Part of 
the Bombay Government Gazette for 1883 
under section 75 of the Indian Forest Act. 

It has been stated that the original 
settlement was in the year 1855 and the 
revised settlement in 1888-89, and it has 
been urged that as the original settlement 
was before 1865 all sandalwood trees, 
whether grown subsequently or merely 
fresh growth from old stumps, were re¬ 
served by reason of section 40 of the Bom¬ 
bay Land Revenue Code and that even if 
the revision settlement of 1888-89 be 
looked to, still there was a special reser¬ 
vation covering both within the meaning 
of section 40, under Rule 91, clause (ly, 
notwithstanding the provisions of Rule 93, 
clause tvii) of the same Rules under sec¬ 
tion 214 of the Bombay Land Revenue 
Code. 

It has not, however, been shown o my 
satisfaction that the reservations were 
ever intended to cover growths subsequent 
to the survey settlements. It would, in 


my opinion be contrary to the ordinary 
rule of construction to apply the reser¬ 
vations to anything that was not then in 
existence. There would, in my opinion, 
have been a special clause if it had been 
intended by the reservation to include trees 
that might be grown on the land subse¬ 
quent to the survey settlements and there 
would have been explicit reference to such 
growth in Rule 93, clause (vii) under sec¬ 
tion 214 of the Bombay Land Revenue 
Code. It seems to me, therefore, that the 
prosecution has not established the liabi¬ 
lity of the opponents to fine under sec¬ 
tion 75 of the Indian Forest Act. It seems 
to me unfortunate that where there was a 
doubt of this nature as to the intention of 
the rules, the prosecution should have been 
lodged and that a matter of this import¬ 
ance should have been left for determi¬ 
nation upon insufficient materials in an 
unrepresented proceeding in a Criminal 
Court. It would more properly have been 
determined by regular proceedings in the 
Civil Court. 

Rule made absolute . 
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Macleod, C. J. and Shah, J. 

Vithoba M'lhipati Dhubade and others — 
Plaintiffs-Appellants 

v. 

Balkrishna Sakharam Kulkarni —De¬ 
fendant-Respondent. 

Second Appeal No. 578 of 1920, decided 
on 20th January 1921, from the decision 
of the Asst. J., Belgaum, in Appeal No. 
48 of 1919. 

(а) Limitation Act, S. 20 (2)— Mortgage con¬ 
taining personal covenant to repay Mortgagee 
to enjoy produce in lieu of interest— Suit on the 
personal covenan t. 

Time runs from expiry of mortgage term but 
is extended so long as mortgagee enjoys pro¬ 
duce in lieu of interest. fP. 438, C. 1.] 

(б) Limitation Act, Art . 116 --Civil P C. O.. 34, 
R . 6— Transfer of Pro/ erty Act, S 68 • 

Time for suit on a personal cov* mut to repay 
the debt in a mortgage runs from the expiry 
of the term fixed for redemption. But where 
the mortgagee enjoys the usufruct in lieu of 
interest, time runs from the last year when he 
enjoys such usufruct. 

(c) Bombay Vat an Act , (1886) . S■ 5 — Mortgage 
of Kulkarni Vatan—Personal covenant to repay 
in case mortgagee is deprived of possession—Per 


VITHOBA v. BALKRISHNA (Macleod, C J.) 


438 Bombay 


1921 


Macleod, C J.. covenant is not void—(Shah J .,) 
It is doubtful if covenant will apply to disposses¬ 
sion due to mortgage coming to end due to mort¬ 
gagor's death 

A Kulkiirni V«hin was mortgaged with 
possession in lieu of interest. The mortgagor 
covenanted that he would repay the money at 
the stipulated time and further that if before 
the expiry of that period or any time there¬ 
after the land passed out of the mortgagee's 
possession on one cruise or another, the mort¬ 
gagor should be personally liable to pay the 
principal together witb the interest at a certain 
rate from the date the mortgagee was deprived 
of possession. 

Held (Per Macleod , C. J ) that the covenant 
was not void under S. 5 of the Vatau Act. 

[P 438,0.2.] 

(Peri Shah, J ).—The applicability of the 
covenant to dispossession in consequence of 
the mortgage coming to an er.d on the death 
of tlie mortgagor in virtue of the provisions of 
the Bombay Hereditary Offices Act is doubt¬ 
ful. 44 Bom. 500, Ref. [P. 433, C. 1.] 

A. G. Destz —for Appellants 

II. B. Guznaste —for Respondent. 

Macleod, C. J The plaintiffs sued to 
recover Rs. 625-9-0 from the property of 
the deceased father of the defendant, and 
form the defendant personally, alleging 
that the defendant’s father Sakharam 
mortgaged to the plaintiffs* deceased 
father Mahpati Kulkarni Vatan land for 
Rs. 460 on the 21st August 1897 ; and that 
the plaintiffs’ father, and after his death 
the plaintiffs, had been in possession of 
the land until 1914 when the defendant 
dispossessed them through the Revenue 
Authorities under the Vatan Act. 

The suit was dismissed by the trial 
Court on the ground that it was barred 
by limitation. But it is admitted now 
that the trial Judge had not the materials 
before him for ascertaining the real date 
ol the death of the defendant’s father. He 
considered that the defendant’s father 
had died in 1908, and as the suit 
was filed in 1917, it was clearly barred. 
In appeal it was admitted after the 
production of further evidence that the 
defendant’s father died on the 24th Feb¬ 
ruary 1912. The reason, therefore, for the 
judgment of the trial Court failed. But the 
learned Appellate Judge dismissed the 
appeal on another gound, namely, that the 
agreement in the plaint mortgage was void 
under section 5 of the Vatan Act. There, 

I think, with due respect,' the learned 
Judge was wrong. There is nothing to pre¬ 
vent a Vatandar when mortgaging Vatan 
property, although the mortgage admittedly 


would not be effective beyond the life-time 
of the Vatandar-mortgagor in ordinary 
circumstances, from personally covenant¬ 
ing to pay the mortgage amount. In the 
plaint mortgage.which was a mortgage with 
possession in lieu of interest for a period of 
ten years, the mortgagor covenanted to pay 
the principal at the stipulated time and 
get the land released. He further cove¬ 
nanted that if the aforesaid land before the 
expiry of the stipulated period, or any time 
thereafter, passed out of the mortgagee’s 
possession on one cause or another the 
mortgagor should be personally liable to 
pay the principal together with the interest 
at twelve per cent, per annum from the 
date the mortgagee was deprived of the 
possession. 

Really the only question is, from what 
date limitation runs against the mortgagee 
on that covenant. He has been dispos¬ 
sessed because the mortgagor-Vatandar 
died. I think in the first instance limita¬ 
tion would run from the expiry of the 
mortgage period. But for the first time 
the appellants have claimed that the 
period of limitation was extended under 
section 20 of the Indian Limitation Act, 
because, the mortgagee being in posses¬ 
sion of the property, and according to the 
terms of the mortgage, receiving the pro¬ 
duce of the mortgaged land in lieu of 
interest, such receipt of produce in lieu of 
interest must be deemed to be payment for 
the purpose of sub-section (2) of sec¬ 
tion 20 of the Indian Limitation Act, and 
that being the case, there can be no doubt 
limitation would only begin to run from 
the date of the last payment, which cer¬ 
tainly was not earlier than the 24th Feb¬ 
ruary 1912 when the Vatandar-mortgagor 
died, and the contract being registered, un¬ 
der Article 116 the plai tiff would have six 
years within which to sue for the debt from 
that date. In my opinion the suit is notl 
barred by* limitation, and the agreement is] 
not void under section 5 of the Vatan Act] 
Therefore the decree dismissing the suit! 
must be set aside and the case remanded 
to the trial Court to continue the hearing. 
The costs in the trial Court will be costs 
in the cause. Each party will bear his 
own costs in the first appeal Court and in 
this Court. 

Shah,J — It is clear from the arguments 
before us, as also from the memorandum 
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of appeal that the plaintiffs principally 
relied upon a covenant in the mortgage 
bond as to dispossession. I have grave 
doubts»as to the application of this cove¬ 
nant to dispossession in consequence ol the 
mortgage coming to an end on the death 
of the mortgagor in virtue of the provi¬ 
sions of the Bombay Hereditary Offices 
Act. That contention is opposed to the 
decision in Krifhnnjt v. Kashim (1) in 
which there v as a similar covenant to be 
construed ; and if the decision of this case 
depended upon the construction of th : s 
covenant, I should have found it difficult 
to accept the contention. It is clear, how¬ 
ever from the terms of the mortgage-bond 
that the mortgagor covenanted personally 
to repay the amount, and that the amount 
of the mortgage became payable under the 
terms of the mortgage-bond in 1907. Since 
1907, in virtue of the provision of 
section 20, sub-section (2), of the Indian 
Limitation Act, there was a fresh starting 
point for the period of limitation each 
time the mortgagee received the produce of 
the mortgaged land in lieu of interest up 
to February 1912, when the mortgagor 
died. It is clear that up to that t : me the 
mortgage was valid, and that during the 
Continuance of the mortgage the provisions 
of section 20, sub-section (2) would apply. 
That being so, it follows that as regards 
the nersonal liability of the mortgagor to 
repay the debt the period of limitation 
under Article 116, which would apply to 
this cAse, would be six years from the 
date when the mortgagee as such last 
received the profits in lieu of interest 
before his death, that is in this case practi¬ 
cally from the date of his death. The 
plaintiffs* claim to recover the mortgage 
amount from the heir of the mortgagor is 
in time on that basis. I, therefore, concur 
in the order proposed by the Chief Justice. 

Decree set aside : ase remanded . 

(1) (1920) 44 Bom. 500 = 57 10. 76=22 Bom. 
L.R. 385, 
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Shah and Crump, JJ. 

Municipality of Sholapur —Defendant- 
Appellant 

v. 

Abdul Wah >b Shaik Chand— Plaintiff- 
Respondent. 


Second Appeal No. 850 of 1919, decided 
on 7th September 1920, from the decision 
of the Assistant Judge, Sholapur, in 
Appeal No. 120, of 1917. 

Bombay Distri.t Municipalities Act, S . 96 — 
Permission to build once granted cannot be 
revoked, 

A permission to build once grnuted cannot 
be revoked, whatever the Tights of the Munici¬ 
pality against the party concerned, in respect 
of the land may be. [P. 440 , C. 1.] 

Bangnekar and Bf. V- (lokhale —for 

Appellant. 

O. S . Muhjaokar —for Respondent. 

Shab.J : —The question of law that has 
been argued in this appeal is whether the 
defendant, the City Municipality of Shola¬ 
pur, had the right to cancel the permission 
granted to the plaintiff to build on a certain 
plot of open ground near his house. The 
right to cancel the permission is claimed 
on the ground, first, that the sale of the 
plot in question is not evidenced by a 
writing signed and sealed as required by 
section 40, sub sectiou (6), of the Bombay 
District Municipal Act (III of 1901), and, 
secondly, that the plaintiff purchased the 
said plot subject to the condition that it 
was to be used for putting flower pots &c., 

«fcc. 

The facts necessary to appreciate -the 
argument are these : In January 1913 the 
plaintiff applied to the Municipality for 
the purchase of the plot of ground in ques¬ 
tion. In the application he stated as 
follows :—*' The place...may be given to 
me for the purpose of placing flower pots 
&c.” His neighbour Imam Mahomed joined 
in applying for the remaining part of the 
open plot. The Managing Committee of 
the Municipality decided :o sell the land at 
two annas per square foot on ‘usual terms.’ 
This sale was sanctioned at a general meet¬ 
ing of the Municipality as required by sub¬ 
section (3) and by the Commissioner as 
required by sub-section (2) of section 40. 
The Municipality received the price of the 
land (Rs. 49-8-0) in November 1913 and 
it is now found by the lower Appellate 
Court that the possession of the land was 
given to the plaintiff. 

The plaintiff applied to the Municipality 
for permission to build on the plot in 
October 1914. On the 21st October he 
was asked to submit a plan of the proposed 
building: and ultimately on the 29th 
November the permission was granted by 


440 Bombay MUNICIPALITY OF SHOLAFUR V . ABDUL WAHAB (Shah, J.) 1921 


the Chief Officer, who had authority to do 
so, subject to certain directions as to win¬ 
dows and door*. The plaintiff appealed 
to the Managing Committee for a modifi¬ 
cation of the said directions. The modifi¬ 
cation applied for was allowed by the 
Managing Committee on the 20th March 
1915. Apparently when the plaintiff com¬ 
menced to build, hi* neighbour Imam 
Saheb applied to the Municipality, on the 
5th May 1915, complaining of the 
permi c *ion granted to the plaintiff. 
Th* Municipality cancelled the per¬ 
mission granted to the plaintiff on the 
26th May 1915. Both the grounds now 
urged in support of the cancella'ion are 
referred to in the order communicated to 
the p’aintiff. In terms it directed the 
plaintiff not to build until further orders 
which would be issued when the matters 
relating to the sale-deed and the condition 
as to keeping the plot open were settled. 
He was informed that he would be pro¬ 
secuted under section 96 if he disobeyed 
the orders. The plaintiff sued the Munici¬ 
pality for damages and injunction in 
respect of this order cancelling the per¬ 
mission already granted. The trial Court 
dismissed the p’aintiffs suit, and the lower 
Appellate Court allowed his claim for 
injunction and damages to the extent of 
Rs. 18 with proportionate costs. 


where the formality for completing a con¬ 
tract is prescribed by a statute relating to 
public bodies, and that the considerations 
based on executed and executory contracts 
are confined to those case', in which the 
contracts are required to be under s^al by 
the common law. On the other hand on 
behalf of the plaintiff it is urged that the 
transfer of ownership is complete as the 
purchase money is paid to the Munici¬ 
pality, and the possession transferred to 
him, under section 54 of the Transfer of 
Property Act, that the absence of a writing 
as required by section 40, sub-section ( ), is 
due to default on the part of the Munici¬ 
pality, that they cannot be allowed to plead 
their own omission to comply with the 
requirements of law as creating a defect in 
title which is otherwise complete. It is 
also urged that in spite of the statutory 
provisions as to the formalities to be 
observed in such contracts, this Court has 
recognised the justice of not excluding 
considerations based upon the contract 
having been executed or being merely 
executory’ in adjusting the rights of the 
parties and reliance is placed upon the 
observations in Abaji ,Sifaramv. Trimh^k 
Municipality (2). The case of The Ahmeda- 
bad • Municipality v. Rule man j t (3) is 
another instance in which the same learned 
Judges accepted the differentiation between 


In the appeal before us it is conceded 
on behalf of the Municipality, and it is 
char on the decisions of this Court, as also 
on the provisions of section 96 that, apart 
from the special grounds urged on their 
behaff, the permission once granted to 
a person to build cannot be revoked. It 
is urged, however, that on the special 
grounds, which are already stated, the 
Munxipality had the power to revoke it. 

As regards the first ground, it is urged 
that the non-compliance with the provisions 
of section 40, subjection (6), is fatal to the 
p aintiff’s title to the land and to his right 
to build, as under sub-section (7) the 
contract is not binding upon the Munici¬ 
pality* In support of this argument 
Mr. Kangnekar has relied i pon Young .S* Co. 
v.Miy><r S'c. of Jiof/al Learning f on Sp *(1). 
It is pointed out that the equitable consi¬ 
derations on account of the contract being 
executed have no application to cases 


(l) (1883) 8 A. C. 317 = 62 L. J. Q. B, 713 
17 ,T. P. GGO = 49 L.T. 1=81 W.R. 926. 


executed and executory contracts in relation 
to Municipalities, which were then govern¬ 
ed by the corr sponding provisions of sec¬ 
tion 30 of Bombay Act II of 1884. It is 
further urged that the possession of the 
land, which the plaintiff has obtained law¬ 
fully in pursuance to a sale, cannot be 
disturbed by the Municipality according to 
the ra*io dcidendi in Bnpu Ap*ji v. 
Ka*hinafh Saloba (4). These arguments 
require careful consideration, and will have 
to be considered when the question arises 
for decision. I desire to express no opinion 
in this case as to the effect of non-compli¬ 
ance with the provisions of section 40, sub¬ 
section (t) on the plaintiffs title to the 
land or to his right to retain possession 
thereof against the Municipality. It is 
sufficient for the purpose of this appeal to 
hold, and so far 1 feel clear, that non-com¬ 
pliance with the provisions of section 40, 

(2) (190c) 28 Bom~66»®5~Bom. L R. 6S9. 

(3) (1901) 27 Bom. G18 = 5 Bom. L R 592. 

(4) (1916) U Bom. 433-99 I.C. 103-19 Boro. 
LR. 100 
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sub-section (6), affords no justification 
on the facts of this case for cancelling the 
permission granted by the Municipality 
under section 96 of the Bombay District 
Municipal Act. The order issued purports 
to be a sort of provisional order which is 
not contemplated by the section; and the 
purpose and the scheme of section 96 do 
not lend any support to the suggestion that 
the Municipality can cancel the permission 
granted under the section on such grounds. 
I do not see any reason why the •.ratio 
decidendi in Emperor v, Kareem It an j an 
(5) and Vilhal Dhonddev v. The All bag 
Municipality (6) should not be applied to 
the present case. Whatever the rights of 
the Municipality against the plaintiff in 
respect of this land may be, I am clear 
that the permission granted under section 
96 cannot be revoked and that the facts 
stated above do not afford any ground to 
refuse to the plaintiff a relief by way of 
injunction confined to the order in question. 

As regards the second ground that the 
sale is subject to the condition that the 
plaintiff was not to build on the land in 
question, I do not see how it can be 
admitted as a justification for cancelling 
the permission once granted. As the 
relief by way of injunction is discretion¬ 
ary, the circumstance, if established, 
may afford a ground.for not granting it. But 
there is no finding of the lower Appellate 
Court to that effect in favour of the Munici¬ 
pality ; and there is practically no evidence 
that the sale was subject to that condition 
beyond the statement in the plaintiff’s 
application which I have already mention¬ 
ed. Such a statement is vague, and not 
sufficient to make the sale subject to 
such an onerous condition. There is nothing 
in the papers put in from the Municipal 
records to show that the sale was subject 
to this condition. The expression ‘ usual 
terms’ used in the resolution of the Manag¬ 
ing Committee is not shown to indicate 
such a condition. Under the circumstances 
the sale must be taken to be an ordinary 
sale of the open plot for the purpose of 
this appeal. 

I would, therefore, dismiss the appeal 
and confirm the decree of the lower Appel¬ 
late Court with costs without prejudice to 
the right of the Municipality, if any, that 

(5) (1916)19 Bom. L R. 65 = 39 I. C. 298 = 
18 Or. L.J. 468. 

(6) (1918) 42 Bom. 629 = 47 I C. 145 = 20 Bom. 
L. R. 756. 


maybe established hereafter to the owner¬ 
ship or possession of the plot in question. 

Crump, J.: —It is unnecessary for me to 
recapitulate the facts of the case which 
have been already stated in the judgment 
delivered by my learned brother. The gist 
of the defence is contained in para. 7 of 
the written statement and it is two-fold in 
its nature. The defendant Municipality 
alleges, first, that the sale to the plaintiff 
was subject to a certain condition, and, 
secondly, that the sale was not completed 
in the manner required by section 40 of 
the Bombay District Municipal Act (III of 
1901), and therefore conveyed no title to 
the plaintiff. The first of these defences 
clearly fails. For, it was practically con¬ 
ceded in the argument before us that 
beyond the vague statement in the plaintiff’s 
application there was no evidence that any 
condition was attached to the sale. The 
plaintiff’s application merely says that he 
requires the land for the purpose of placing 
flower pots etc., and it would be impossible 
to argue from that alone that the two 
parties to this contract for sale consented 
that no building should be erected on the 
land. The suit was filed on the 26th Novem¬ 
ber 1915 and the position of that date 
was there had been no document executed 
as required by section 40 of the Bombay 
District Municipal Act. The result, to put 
the case of the defendant at its highest, 
was that there was only a contract for 
sale. It has been found that the plaintiff 
was put in possession of the property and 
paid the purchase price, .and as against his 
vendor he could have maintained his posi¬ 
tion by claiming specific performance of 
the contract as also on the ground that he 
had a charge for the purchase money as 
allowed by section 55 (6) (6) of the Trans¬ 
fer of Property Act. A claim to enforce 
specific performance is a good defence to a 
suit for ejectment as has been decided by 
this Court in Bapu v. Kashinath (4). In 
these circumstances, it appears to me that 
the question as to the exact title of the 
plaintiff becomes irrelevant for the purpose 
of this suit. It is enough to say that he had 
a title to possession which was sufficient 
to enable him to apply to the Municipality 
for the purpose of erecting a building. In¬ 
deed for the purpose of section 96 of the 
Bombay District Municipal Act it appears 
to me that the question of title is altogether 
irrelevant. I do not think that it was ever 
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intended that a Municipality should under 
that section make inquiries as to the exact 
title of the applicant or that a flaw in the 
applicant’s title would be a ground for 
refusing permission. However that may 
be, it is admitted here that permission was 
given and that permission having been 
given, T. agree that it could not be cancel¬ 
led by the Municipality as has already 
been decided in I r ilhal v. AHba'J Munici¬ 
pality (6). 

In this view of the case, it is unneces¬ 
sary to consider whether the decision in 
Abtjt v. Tn'mbak Municipality (2) applies 
here or not. But in view of the remarks 
of the lower Couit and in deference to the 
arguments advanced here it is, 1 think, 
desirable to point out that so far as the 
judgment in that case applies the rule of 
common law as to contracts under seal, it 
is to some extent obiter. For the learned 
Chief Justice says that to consider the point 
it is necessary to travel outside the plead¬ 
ings. Further, it must be remembered, that 
it is a decision on a Statute which is no lon¬ 
ger in force. It is difficult to say, even if it 
were applied here, that it fits the facts of 
this case. The facts of that case lay down 
that a Corporation can sue on a contract 
which should have been under seal in spite 
of the omission of that formality where 
there is executed consideration. That is 
not exactly the case before us, and it is, 
therefore, not necessary to consider how 
far that decision can be reconciled with the 
decision of the House of Lords in Young 

Co. v. Mayor $'C. of ’Royal Leam ; ngfon 
8 )>a (1) and how far the rule of English 
common law can prevail either in England 
or in India against Statutes containing 
restrictive provisions as to the form of 
corporate contracts. These are questions 
which will require consideration when a 
proper case arises. 

For these reasons I agree with the order 
proposed. 

Appeal dtsm is<ed. 
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Macleod, C. J. and Shah, j. 

Bala Kha»dapa Vazirde —Plaintiff-Ap¬ 
pellant 

v. 

Sadaahiv Har : t'hiv >te —Defendant- 
Respondent 

Second Appeal No. 109 of 1921, decided 
on 27th July, 1921, from the decision of 
the Assistant J., Poona, in Appeal 
No. 143 of 1920. 

"Registration Act , S. 17 - Sale-deed — Deed 
executed simultaneously or shortly after by 
vcn lee promising to reconvey—Property of value 
more than Bs. 100 —Both documents should be 
registered — Transfer of Troj^erty Act , S. 59. 

If :\ document of sale is executed, and then 
at the same time or almost at the same time 
another document is taken from the purchaser, 
which give* rights to the vendor, contrary to 
the rights parted with in the sale-deed, tbeu 
the seoomlisa document which nquiies re¬ 
gistration, because its effect is really to change 
the sale deed into a mortgage, aud such a 
transaction must be effected in the ea>e of 
property of over Rs. 99 by a registered docu¬ 
ment. [P. 443, 0. 1 ] 

IF. R . Pradhan — for Appellant 

V. R. VieI:a 7 —for Respondent. 

Macleod, C. J.:—The plaintiff sued to 
recover possession of certain property on 
the basis of a sale-deed and a karar , 
namely, an agreement to reconvey, passed 
on one and the same date. The sale deed 
was registered, the karar was not. Both 
Courts have held that want of registration 
is fatal to the plaintiffs case. The two 
documents, Ex. 22 which is the deed of 
sale, and Ex. 23, the karar , must have 
been drafted together and executed at or 
about the same time. It does not make 
much difference whether one was executed 
before the other. But it seems to me 
inevitable that these two documents must 
be considered as the evidence of one trans¬ 
action. Still if the one document is evi¬ 
dence of a transaction complete in itself, 
it may be registered without the other. 
Therefore the first, which made the 
defendant the owner of the property, 
being registered, the defendant’s title as 
owner is good. 

" Then the plaintiff has to prove that he 
is entitled to get a reconveyance from the 
defendant, and he could only prove that 
by evidence, and unless Ex. 23 can be 
exhibited he must fail. He can only 
succeed if he can satisfy the Court th a t 
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Ex. 23 was an entirely separate trans¬ 
action from Ex. 22, since it will be 
conceded that if the defendant as owyier 
of the property had, after the sale had 
been executed, agreed to reconvey the pro¬ 
perty to the plaintiff after a certain date, 
that might be a document which need not 
be registered. That was the view taken 
by this Court in San ad d/Yr Gazi v. Miya 
Alt', (l) though in that case the two docu¬ 
ments'were simultaneously executed, and 
the Court came to the conclusion that the 
two must be treated as separate, so that the 
second document was nothing more than an 
ordinary agreement to sell. I should con¬ 
sider myself that that was a very extreme 
case, and that it should not be the policy 
of the Courts to recognise transactions of 
this kind, which are in effect mortgages, 
unless they are carried into effect by pro¬ 
per documents. If a party wishes to 
mortgage his property then he should do so 
Iby a deed of mortgage. If a document of 
Jsale is executed, and then at the same 
time or almost at the same time another 
document is taken from the purchaser, 
(which gives rights to the vendor, contrary 
|to the rights parted with in the sale-deed, 
then I think the second is a document 
which requires registration, because its 
effect is really to change the sale-deed into 
a mortgage, and such a transaction must 
be effected in the case of property of 
over Rs. 99 by a registered document. 
The difficulty is obvious when a party, 
many years after the sale-deed has 
been executed, seeks to enforce a docu¬ 
ment similar to the one in this case. In 
my opinion the decision of the lower Courts 
that this document Ex. 23 cannot be 
treated as a separate document entirely 
apart from the sale-deed, and, therefore, 
required registration was right. The appeal, 
therefore, will be dismissed with costs. 


Shah, J.—I agree.' 

Appeal dismissed* 

(1) (1914) 3S Bom. 703=28 I. C. 132 = 16 
Bom. L. R. 582. 
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Macleod, C. J., and Shah, J. 

Ghelabha> Puns/ —Plaintiff-Applicant. 

v. 

East Indian Hail a” ay Coin pony- —Defen¬ 
dants-Opposite-Party 

Civil Extraordinary Application No. 192 
of 1920, decided on 19th January, 1921. 

Bail ways Act, S. 7 J—Risk 2sote B—Short 
delivery—Suit—Railway cannot escape merely 
by admitting loss without proving it. 

In a suit for short delivery of goods con¬ 
signed under Risk Note form B, it is not suffi¬ 
cient for the Railway merely to admit that the 
goods were lost without leading evidence to 
show that'they were lost. [P. 444, C. 1 & 2.] 

J/unah and Indr mar ay an Brijiuoh tidal 
— for Applicant 

CtUman and Little A Co .— for Opposite 
Party. 

Macleod, C. J. —The plaintiff in this 
case consigned 250 bags of rice to Bombay 
from Dubrajpore, which were delivered to 
the first defendant railway company at 
Dubrajpore to be delivered by the second 
defendant railway company at Wadi Bun¬ 
der, Bombay. The plaintiff only received 
delivery in Bombay of 248 bags, and in 
consequence demanded from the railway 
company either the two bags of rice or 
their value. 

The case came on for hearing before the 
learned Third Judge of the Small Causes 
Court, when it was stated by the second 
defendant that the goods were lost on the 
railway line, that the defendants had taken 
the proper amount of care imposed by law 
on them, and that the loss was due to 
causes beyond their control. A commission 
was directed to issue to the District Court 
at Birbhum to examine evidence, but that 
evidence was confined to the issue whether 
the Risk Note was signed by the plaintiff 
consignor. The learned Judge held 
that as the plaintiff' had signed the 
Risk Note in Form ‘ B ’ there was a 
complete indemnity in all other cases 
except the case of loss of a complete 
package due to wilful neglect of the railway 
servants. In consequence the suit was 
dismissed. The plaintiff took the case to 
the Full Court where the question was 
argued whether it was sufficient for the 
defendants merely to admit that the goods 
were lost without leading evidence to show 
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that they were lost. None of the Indian 
Cases cited really deal with this particular 
question, which certainly did arise in the 
Irish Case of Curran v. Mid- and Great 
Western t.'ompany of Ireland (1). In that 
case two pigs consigned by the plaintiff 
were sh~rt delivered and the railway com¬ 
pany sought to escape liability under the 
Kisk Note drawn up in very similar form 
to the present Kisk Note ‘ 13.’ The suit 
was decreed clearly on the ground that 
although the Company admitted the loss, 
they did not lead any evidence as to how 
the pigs came to be lost. I cannot agree 
with the reasoning of the learned Judges of 
the Full Court of the Small Causes Court 
differentiating the present case from that 
case. If the present contention of the 
defendants were right, the consignor whose 
goods were short delivered, would have no 
remedy even although, as a matter of fact, 
if evidence were taken, he might show that 
his case came within one of the exceptions 
in the Kisk Note. If the plea of the Com¬ 
pany that the goods are lost were sufficient, 
then all that evidence is excluded. 

In 11 chanting Chateau v. Hendry Con • 
der y (2) a claim was made for the price of 
certain bags not delivered. The suit was 
decided in the lower Court in favour of the 
plaintiff, but in first appeal this decree was 
reversed on the ground that the claim was 
barred under Article 30 of Schedule II 
of Act XV of 1877. In second appeal this 
decree was reversed, and although the issue 
in the suit was mainly one of limitation, 
there is a dictum of Mr. Justice West 
which is directly pertinent to the question 
before us: 

“The railway company in this case were 
bound to deliver the particular bags: which they 

received from the plaintiff's firm for carriage. 

They did not deliver them, nor did they, so far 
as the evidence goes, announce their inability 
to deliver them on account of having lost them 
cither in transit or by misdelivery to some one 
not eutitled....The natural presumption under 
such eircumslauces is that all the goods an ived, 
nud that the railway company was in a position 
m deliver them. We arc asked to infer from 
the* mere non-deliveiy that they could not bo 
delivered, because they were lost ; but that is 
an affirmative fact of which life company, 
ought to have given evidence Prima facie , thc 
responsibility rested on the company, and the 
non delivery of the goods might arise from 
other causes than loss. Had the company an* 
nounccd to the pldiutiff that his goods'were 

(K (1«90) 9 Ir, R. 183." 

(3) (1883) 7 Bom. 478. 


lost,that might have helped the defendants' 
case ; but no such announcement was made, and 
the plaintiff could only tell that goods received 
and carried for him were not delivered.” 

A point seems to have been made before 
the Full Court that the plaintiff sued on 
the basis of conversion of his goods by the 
defendants, in which case undoubtedly the 
onus would lie on the plaintiff to prove that 
the goods had been converted. But that 
was clearly an error on the part of the 
plaintiff’s pleader in drawing up the state¬ 
ment of the claim, and there is no reason 
why the plaintiff should be prevented from 
having the case tried, as it ought to be 
tried, namely as a ^uit for compensation 
for non-delivery of goods entrusted to the 
railway company for carriage. 

We must, therefore, make the rule 
absolute, set aside the decree of the Full 
Court of the Small Causes Court, and 
remand the case for a retrial, when the 
defendant company will have to prove 
that the goods were lost, as a mere admis¬ 
sion in their favour that the goods were 
lost is not sufficient. Tt may very well be 
that the defendants can prove very easily 
that the goods were lost, but still although 
it may be only a formal matter, it is a 
matter of principle, and the plaintiff would 
be entitled to cross-examine the defend¬ 
ants’ witnesses in order to show that they 
were not protected by the Risk Note. 

The petitioners will have costs in this 
Court. The costs of the Small Causes 
Court will abide the result of the case at 
the retrial. 

Shah, J.-I agree. 

liufe m ale ab*olu*c. 
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Shah and Crump, JJ. 

Na ra n ■ 1 a>* Kcirscindcis —A ecu * ed - Pe t i - 

tioner. 

v. 

Emper >v —Opposite Party. 

Criminal Application for Revision 
No. 222 of 1920, decided on 22nd Septem¬ 
ber 1920, from the order of the Ac:g. Ch. 
Presy. Mag., Bombay. 

(a) Bombay City Municipal Act , Sch M. Part 
[I—"Oil [other sorts) includes sweet and cocoanut 
oil. 

Sweet and cocoanut oil is " oil ’’ within the 
meaning of the expression “oil (other sorts)'* 
used in Scb. M. Part II, of the City of Bombay 
Municipal Act. [P. 445, C. 1 & 2.J 

# - 

(b) Bombay City Municipal Act, Ss. 47 7 and 
394—Storing oil without license—License having 
been wrongfully refused is no defence to charge. 

The fact that license was wrongfully refused 
is no answer to a charge of storing oil without 
license contrary to S. 394. [P. 446, C, 1.] 

B apt i it a Kang a and Sagani —for Peti¬ 
tioner. 

Shah, J.:—T wo points have been 
aTgued in support of this application. The 
first is that ‘ sweet and cocoanut oil* is not 
‘oil’ within the meaning of the expression 
“ oil (other sorts)” used in Schedule M, 
Part II, of the Ci.y of Bombay Municipal 
Act, as now amended. Secondly, it is 
urged that the storing of the oil in ques¬ 
tion without a license cannot be said to be 
contrary to the provision of the Act, as the 
license was wrongly refused by the 
Commissioner. 

As regards the first point it may be 
mentioned that the oils stored in this case 
are vegetable oils : and it may be assumed 
that the ‘flashing point’ of these oils is 
much higher than that mentioned in the 
definition of ‘ petroleum ’ in the Indian 
Petroleum Act. The argument is that the 
expression “oil (other sorts)” means only 
those oils which are not less dangerous 
than ‘ dangerous petroleum ’ as defined in 
the Indian Petroleum Act. The argument 
is based upon the fact that the expression 
is used after ‘ petroleum ’ and ' dangerous 
pen oleum,’ and that the quantity allowed 
to be kept without a license is less than 
the quantity of dangerous petroleum. I 
do not think that the argument is support¬ 
ed either by the words used or by the 
Scheme of the Schedule as indicated by 


the various Articles mentioned in Part II. 
VVe must take the words “cil (other sorts)” 
to mean oils other than petroleum as 
defined in the Indian Petroleum Act and 
‘dangerous petroleum ’ as defined in the 
same Act. Without "reading words of 
limitation, which are not .there, it would 
not be possible to exclude sweet and vege¬ 
table oils from the scope of the expression 
‘oil (other sorts)’. 

Neither the relative position of the ex¬ 
pression in the schedule nor the lower 
limit of the quantity allowed to be kept 
would be a sufficient ground for import¬ 
ing such a limitation as is suggested on 
behalf of the applicant, viz., that the ex¬ 
pression must mean only those oils whose 
‘flashing point’ is not higher than the 
flashing point; ‘of ‘dangerous petroleum’ as 
defined in the Indian Petroleum Act. It 
seems to me that the learned Magistrate 
is right in his view that the expression “oil 
(other sorts)” would include sweet oil, 
which was stored in this particular case. 

As regards the second point, S. 394 
provides that except under and in conform¬ 
ity with the terms and conditions of the 
license granted by the Commissioner, 
no person shall keep in or upon any premi¬ 
ses for any purpose whatever any Articles 
specified in Part II, Schedule M, in excess 
of the quantity ihereiti prescribed. In the 
present case it is an admitted fact that at 
the time, when the oil in excess of the 
quantity allowed by law was kept, the 
petitioner had no license. It is urged, 
however, that the discretion, which $Jie 
Commissioner has under sub-section (3) of 
S. 394 for granting a license, must be exer¬ 
cised reasonably and that as it has not 
been exercised reasonably in this case no 
offeree is committed. Assuming, without 
deciding, that the Commissioner did not 
exercise his discretion reasonably in refus¬ 
ing to grant the license applied for, 

I do not see how it could afford any 
answer to the present charge which is 
ba-ted upon the terms of section 394 
under which the petitioner is prohibited 
from keeping any articles mentioned in 
Part If, Schedule M in excess of the 
quantity allowed, except under and in con¬ 
formity with the terms and conditions of 
the license. The argument urged on behalf 
of the appl-.cant really amounts to th : s that 
if a license has been improperly refused it 
is tantamount to the gram of a license for' 
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the purpose of S. 394, anu that the oil 
must be treated as having been kept under 
the terms of this supposed license to be 
inferred from the wrongful refusal to 
grant the license. It maybe that the peti¬ 
tioner has a remedy against the Com¬ 
missioner if he is in a posit on to esta¬ 
blish that the refusal to grant th license is 
wrongful. We are not concerned with that 
question in these proceedings. \\ ^ cannot 
consider in this ca e whether the Com¬ 
missioner ought to grant a license to the 
petitioner for keeping oil on his premises. 

I am quite clear that even if the refi sal on 
the part of the Commis* inner to grant the 
license be wrongful, it affords no answer 
to the present charge which is based ipon 
the simple fact that the petitioner has kept 
certain oils on his premi c es withoir a 
licence contrary to the provisions of S. 394 
which is an act punishable under S. * 71 
of the City of Bombay Municipal Act. 

I would discharge the rule. 

Crump, J.:—I agree. In ruy opinion the 
words “ Oil (other sorts)” used by tl e 
Legislature in Part II, Schedu’e M, of the 
City of Bombay Municipal Act indicat; 
oil of a description different from tba 1 . 
defined by the two preceding entries 
Excepting so far as the word ' oil ’ is limit 
ed by these two preceding entries, it is per 
fectly general in its scope and must neces¬ 
sarily include oil of any other kind*. A< 
it is conceded here that the applicant ha* 
stored oil in excess of the quantity of 15 
gallons permitted by S. 394 read with 
Schedule M, he has, in my opinion, beer 
rightly convicted of an offence under tha 
section. 

As regards the second argument advam • 
od by Mr. Baptista on behalf of the appl * 
cant 1 have only to say this much th t 
though I might be perfectly willing, if t’ e 
matter were properly before me, to acce le 
to the general principle for which he ct n- 
tends, that is to say, that every public offn er 
on whom the Legislature has imposed the 
duty of granting a license must exercue 
the discretion given to him in a reasonable 
manner, still I entirely fail to see how t lat 
question arise- for our decision here. \Ve 
are sitting here as a Criminal Co^rt a id I 
am entirely at one with my learned brc.her 
in holding that a wrongful refu-al of a 
license cannot be pleaded as a defenc ^ for 
doing an act for the doing of which ^uch 
license is necessary. In oihei won s it 


cannot be said that a license which is 
wrongfully refused is tantamount to the 
license which ought to have been given but 
for such wrongful refusal- I agree, there¬ 
fore, in discharging the rule. 

Rule discharged t 
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Macleod, C. J. and Shah, J. 

Gangaba! Josh 1 ' —P1 aintitl-Appel 1 ant. 

v. 

Hari GtineJi Jo*h> — Defendant-Res¬ 
pondent. 

First Appeal No. 131 of 1920, decided 
on 13th January, 1921, -from the decision 
of the 1st Cl. Sub.-J., Poona, in Suit No. 
302 of 1918. 

Hindu Law—Widow—Reversioner cannot re - 
lease his rights in widow's favour—Transfer of 
Property .4c f, S. 6 , 

Where a widow succeeding as heii to her son 
adopts a sou and there is an adoption agree¬ 
ment which is ratified by the adopted son after 
adoptiou, by which he binds himself not to 
claim any right to the property, she is uot en¬ 
titled to a declaration that she is the absolute 
owner of the property. 

During the life of a Hindu widow the rever¬ 
sion remaius contingent, and there is no one 
who possesses a vested iutercst in the remainder 
wh ch can be disposed of bv any means known 
to law. ‘ fP. 447,0.1.) 

Jai/akar and IP. B. Pradh n —for Ap¬ 
pellant. 

<r. «S’. Rao and K. S. Paru 1 clear —for 
Respondent. 

Macleod, C.J: —The plaintiff sued fora 
declaration that the p’aint property was of 
her full and absolute ownership, and that 
the defendant had no sort of interest in 
it, and for an injunction restraining him 
from interfering with her possession or 
entering upon the property. The facts are 
not in dispute The suit property original¬ 
ly belonged to the plaintiff’s father who 
devised it by will, dated the 5th of Decem¬ 
ber 1892 to the plaintiff for life, find after 
her death to her son Trimbak Ganesh, and 
any other sons that might be subsequently 
born to her. The testator died twenty- 
six or twenty-seven years ago, and Trimbak 
who was then alive took a vested remain¬ 
der in the suit property. When he died 
his mother, the plaintiff, became his heiress. 
Then the plaintiff determined to adopt 
the defendant who was a major. Before 
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the adoption the defendant executed an 
agreement in favour of the plaintiff to the 
effect that in the event of his being adopt¬ 
ed he would not claim any right to the suit 
property. After the adoption a further 
agreement was entered into ratifying the 
previous agreement. It is quite clear that 
as soon as the defendant was adopted he 
would be the nearest reversioner on the 
death of the plaintiff, but he would have 
no light to surrender the reversion in 
favour of the life tenant, and so block out 
the interests of any one who might at the 
date of the widow’s death be the nearest 
reversioner. The case does not seem to 
have been viewed from this aspect by the 
learned Judge in the Court below, who con¬ 
sidered that although a conditional adop¬ 
tion was allowed by law and the rights of 
the adopted son could be curtailed by an 
agreement, it could not in any way enlarge 
the estate of the adoptive mother. Defend¬ 
ant’s admission could not give the plaint¬ 
iff an estate which she did not possess. 
Undoubtedly, if the adopted son had taken 
a vested remainder in this property, he 
could have conveyed that remainder to his 
adoptive mother so as to enlarge her life 
estate into an absolute estate. But it 
makes all the difference if the defendant 
took only a contingent interest in the 
property after his adoption. 

The Court was right in refusing the 
declarationasked forby the plaintiff that she 
wasthe absolute owner of the suit property, 
because undoubtedly she was only a life- 
tenant, and there was no one in position to 
make her an absolute owner. During the 
life of a Hindu widow the reversion re-- 
mains contingent and there is no one who 
possesses a vested interest in the remainder 
which can be disposed of by any means 
known to law. It will be sufficient for 
the purposes of this case if we amend the 
decree of the lower Court by giving the 
plaintiff an injunction restraining the de¬ 
fendant from taking possession of the pro¬ 
perty or interfering with the plaintiff’s 
possession or enjoyment thereof during her 
life-time. 

Each party to bear her and his own 
costs. 

Decree amended. 
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Macleod, C.J and Shah, J. 

Secretary of State— -Plaintiff-Appellant 

v. 

Dilsizian Freres and others —Defend¬ 
ants-Respondents 

Civil Reference No. 6 of 1921, decided 
on 12th January, 1921, made by the Poli¬ 
tical Resident, Aden. 

* Contract Act , S. 7 4 — Exception-Court c<m 
reduce amount of penalty according to circum¬ 
stances of case. 

Although the Exception says that the person 
entering into the bond shall be liable upon 
breach of the bond to pay the whole sum men¬ 
tioned therein, that does not mean that the 
Court is bound to exact the while of the lia¬ 
bility to th) extent oi the amou it mentioned 
in the bond and to pass a decree for the whole 
amount. The Court’s discretion is not entire¬ 
ly taken away, and the Court can reduce the 
amount of the penalty according t. the circum¬ 
stances of the c ise. 11\ 448, C. 2. j 

Thomas StranCfniau and S. S. Patkar — 
for Appellant. 

Colt man and Crawford , Eagle /§' Co .— 
for Respondents. 

Macleod, C. J.: — The plaintiff, the 
Secretary of State for India in Council, 
filed this suit in the Resident’s Court at 
Aden against the three defendants t:> reco¬ 
ver Rs. 45,600 alleged to be due on a bond 
signed by the defendants, Exhibit P 1, on 
the 15th of March, 1918. The defendants 
were anxious to export from Aden fifty 
bales of piece-goods to Djibouti on the 
African Coast. The Government 'ere 
anxious that goods exported from Aden 
should not be diverted from the poit of 
destination and smuggled into enemies’ 
territory. Therefore they exacted bonds 
from exporters, the condition of the bond 
being that if the exporter should produce 
a certificate from a proper and responsible 
officer at the port of destination as to the 
arrival at such port of the vessel and as to 
the due landing of the goods in question 
and as to such goods not having been 
there re-shipped or transhipped to some 
other port, or should give, in default of such 
certificate, good and sufficient reason to 
the satisfaction of the Port Trust in whose 
name the bond was taken for the non-pro¬ 
duction of such certificate, then the bond 
should be void. It was claimed that the 
defendants became liable on their bond to 
the extent of Rs. 45,600,' because they 
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were unable to produce a certificate 
that the fifty cases were landed at 
Djibouti. They produced a certificate for 
forty cases only. Therefore they became 
liable on their bond unless they could give 
a good and sufficient reason for the non- 
production of the certific ite for the remain¬ 
ing ten cases. 

In the first Court the suit was dismissed, 
but on appeal to the Court of the Political 
Resident it was held that the onus of pro¬ 
ving satisfactory reasons for the non-pro¬ 
duction of the certificate lay on the defen¬ 
dants, and the defendants had not dischar¬ 
ged the burden of proof. The case was 
then referred to this Court under section 8 
of the Aden Courts’ Act. 

The plaintiff in the plaint claimed that 
he was entitled to succeed, because no cer¬ 
tificate had been produced with regard to 
the ten cases, and clearly the Political Resi¬ 
dent was right in saying that the onus lay 
on the defendants to give good and suffi¬ 
cient reasons why the certificate was not 
produced. They might have shown that 
the goods were actually shipped on board 
complete as to their number and that it 
was absolutely inexplicable why they were 
not landed out of the ship at Djibouti, 
and it may very well have been if they had 
proved to the satisfaction of the 
Court th it all die fifty cases had 
been shipped, the Co..rt would have taken 
a different view. The trial Court as a mat¬ 
ter of fact thought that the evidence of the 
shipment of fifty cases was sufficient 
to prove what the defendants were 
required to prove. But 1 think that the 
Political Resident was perfectly cor¬ 
rect in holding that there was no evid' 
ence at all that these ten cases actually 
arrived on board the SS. Cetriana. 
There was no direct evidence, such as the 
evidence of the wharfinger or the lighter¬ 
man who actually put the goods on board, 
or the Ship’s Officer who received the goods 
on board. There was only the presump¬ 
tion arising from the fact that the bill of 
lading produced was for fifty bales, but it 
must be noted that the bill of hiding was 
made out without the mate’s receipt. The 
defendants’ evidence does not exclude by 
any means the possibility that these ten 
cases had not been diverted to some other 
destination. I think, therefore, that the 
defendant have become li able on their 
bond. But the defendants’ counsel argued 
that although under the Exception to S. 74 


of the Indian Contract Act they are liable 
to pay the whole amount mentioned in the 
bonJ, it is clearly open to the Court to 
pass a decree for a lesser amount. I think 
it is clear that this bond comes under the 
Exception to S. 74 as the bond was given 
under the orders of the Government of 
India for the performance of an act in 
which the public were interested. It is not 
likely that when the Indian Contract Act 
was passed, the Legislature contemplated 
circumstances arising such as those in which 
this bond was exacted in this form from 
exporters. But clearly the defendants 
gave the bond for their producing a certifi¬ 
cate that these goods had arrived at their 
proper destination, and that certainly was 
an act in which the public were interested, 
considering the state of War which existed 
when the bond was passed. But although 
the Exception says that t he person entering 
into the bond shall be liable upon breach 
of the bond to pay the whole sum mention¬ 
ed therein, that in ordinary legal language 
does not mean that the Court is bound to 
exact the whole of the liability to the ex¬ 
tent of the amount mentioned in the bond 
and to pass a decree for the whole amount. 
Considering the nature of this bond it 
certainly would be most inequitable for 
the Court to pass a decree for the whole 
amount whatever the circumstances might 
be, leaving the defendant to the mercy of 
the plaintiff to relax what he was entitled 
to under the decree. Here in this case the 
whole of the terms of the bond have not 
been broken, but from the Advocate Gene¬ 
ral’s argument it would fellow that even 
if one bale had been missing and a certifi¬ 
cate had been issued for forty-nine bales, 
still the Court would have been bound to 
pass a decree for the plaintiff for the 
whole amount of the bond. There is no 
direct authority on the construction of the 
Exception But generally when it is said 
that a person renders himself liable to a 
particular penalty in the case of his having 
broken any condition or committed any 
breach of what he was obliged to do, then 
the meaning is that the sum of the penalty 
is the total of the amount of his liability 
beyond which his liability cannot be 
stretched. It does not mean generally tha t 
all discretion is taken out of the hands ol 
the Court so that it cannot reduce the 
amount of the penalty according t) the 
circumstances of the case. 
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We think, therefore, that in*this case as 
the plaintiff has shown that the certificate 
for ten cases was not produced, and the 
defendants have not shown why it was not 
produced, they are certainly liable on their 
bond to the extent to which they failed to 
perform its condition, *and therefore it 
would be reasonable to exact one*fifth of 
the penalty. 

The papers, therefore, will be returned 
to the Political Resident with this expres¬ 
sion of our opinion. 

Costs will be costs in the appeal. 

Shah, J.: —I agree. 

A »fw«re<l ticrordtngbf. 
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Macleod, C. J. and Shah, J. 

Vishnu Ramohandra Joshi— Defendant- 
Appellant 

v. 

Gane*h Krishna Sdhe —Plaintiff-Res¬ 
pondent. 

Second Appeal No. 483 of 1920, decided 
on /tli January, 1921, from the decision of 
the Dist, J , Thana, in Appeal No, 137 of 

Ay t y • 

* Evidsn :e Act , S. 92 -Proviso 3 —Promissory 
In a suit on a promissory note payable on 

demand, it is not open to the defendant to 

whieh 3 1 C . OI Jt ~ IT ? p0Ianeous oral agree-nunt- 1 by 
which plain tiff is not to present the promis¬ 
sory note for payment, although payable on 

demand, until he has discharged certain en¬ 
cumbrances on the property he has sold to a 
stranger, 25 Cal. 401, Foil. 

fP. 449, C. 1; P. 450, C. 1.) 


Pen *iseand C. H. Patwardhan for P. V 
Kane —for Appellant. 

A. G . Sathaje —for Respondent. 

Macleod, C. J.: —The plaintiff sued on a 
promissory-note dated the 21st Mav 
1919 for Rs. 600, and for Rs. 3 as interest 
and for co-ts and further interest. The 
defendant admitted having passed the 
promissory-note, but contended that it was 
passed in consideration of a part of the 
price of certain lands sold by the plaintiff 
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to one Narayan Vithal on whose behalf the 
defendant had taken a hacala for Rc. 600, 
and that the defendant was ready to pay 
the same if the plaintiff discharged the 
burden resting on the property sold. An 
issue was raised whether the defendant 
was entitled to insist that before the 
amount of the promissory-note could be 
recovered the plaintiff should discharge 
the incumbrance on the property cold by 
him to a third parly. 

The trial Judge held that the defend¬ 
ant s contention was ’obviously unsustain¬ 
able, and passed a decree for the amount- 
claimed. 

[n first appeal this decision was con¬ 
firmed, and the question before us is whe¬ 
ther the defendant having passed a pro¬ 
missory note on demand in favour of the 
plaintiff, can be allo.ved to lead evidence 
to prove a contemporaneous oral agreement 
whereby the plaintiff is said to have agre¬ 
ed that he would not present the note 
although it. was payable on demand, until 
he had discharged certain incumbrances on 
the property he had sold to the defendant’s 
brother-in-law. Unless such an agreement 
can be brought within the terms of proviso 
3 to section 92 of the Indian Evidence Act, 
it is quite clear that no evidence can be 
led to prove it. At first sight it would seem 
be} ond dispute that any oral agreement that 
a promissory-note payable on demand 
should only be payable at a future date, or 
on the happening of a future event, would 
be inconsistent with the terms of the written 

contract and, therefore, inadmissible under 
section 92. 

But the appellant contends that under 

nrov° r ^ agreement -' whic >’ he seeks to 
prove, there was no contract at all between 

the parties until the plaimiff had paid off 

the incumbrance referred to. But that is 

not a correct interpretation of what is said 
to have passed between the plaintiff and 

htiin"Ifi” f Clearly tbe defendant made 
himself liable for a portion of tbe purchase 

price of the property sold by the plaintiff 

?o y r p Rs sin 6 g oS he p T r is f soiy r te in 

I.® 1 , .{V Therefore he admitted his 

now to prove is that his liability was .* be 
postponed until the plaintiff discharoed the 

had to be discharged by the purchaser in 

question. Therefore the defendant Is not 

seeking to prove an agreement wh ich 
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provides that there would he no contractual 
relations at all between the contracting 
parties until a certain event bad happened. 
This question came before the High Court 
of Calcutta in ttamjibun Sermrgn v. Oghor 
Hath ChatUrjee (1). There the defendant 
gave the plaintiff a promissory-note for 
Rs. 7,000 in full discharge of his debts and 
all other claims of the plaintiff against 
him up to that time. It was further agreed, 
according to the defendants case, that the 
plaintiff should not bring any suit on the 
promissory-note until the defendant s share 
in certain co npens.\tion money had been 
received by him. Mr. Justice Sale in 
giving judgment said : 

“Under the promissory-note the engagement 
is an absolute «n<;:»Q'onit , nt t"> pny on demand. 
The defendant seeks to set up a contemporane¬ 
ous oral agreement, the effect of which is to 
qualify or restrict, that engagement. The case 
of Mosely v. Hanford (2) is clear authority to 
the effect that in England the evidence of such 
an oral agreement would be inadmissible.... 
There are numerous other English authorities 
to the same effect to which I need not refer, 
inasmuch ns the argun ent for the defendant 
is not so much that under tiie English law the 
evidence is admissible, but that provisos to 3.92 
of the (Indian) Evidence Act has the effect of 
altering the English law....Now, in the present 
instance, the oral agreem nt sought to lie 
proved does not provide that the promissory- 
note was to have no force or effect until the 
happening of the particular event mentioned, 
but it purports to provide that the promise to 
pay on demand, though absolute in its terms, 
was not to be enforceable by suit until the 
happening of that event or, in other words, 
that the legal obligation to perform the promise 
was to be postponed.” 

Those remarks apply equally well to the 
case before us. It is not suggested that this 
promissory-note was to have no force or 
effect at all until the plaintiff paid off the 
incumbrance. It merely provided that the 
promise to pay on demand was not to be 
enforced by suit until those incumbrances 
were paid off. Illustration (j) shows very 
clearly what sort of an agreement can be 
proved under proviso 3. A and B make a 
contract in writing to take effect upon the 
happening of a certain contingency. The 
writing is left with B, who sues A upon it. 
A may show the circumstances under which 
it was delivered. In such a case, therefore, 
there would he no contract at all until the 
happening of the contingency mentioned in 
the oral agreement. 


There is another reason in my opinion 
which would prevent such an agreement 
as the defendant relies upon being proved. 
Speaking for myself, such an agreement 
postponing the right of a holder of a 
promissory-note payable on demand to sue 
for the amount would be void as against 
public policy, since the written document 
and the contemporaneous oral agreement 
would amount together to an agreement 
which would require a higher stamp than 
the stamp payable on a promissory-note on 
demand. If such an oral agreement could 
be proved, then there could be nothing to 
prevent parties to a contract of this des* 
cription entering into their contract by 
means of a document hearing a one-anna 
stamp, when as a matter of fact the 
contract ought to he stamped as a hill of 
exchange. So whichever point of view 
you look at the question, it seems perfectly 
clear that such an oral agreement as this 
cannot be allowed to be proved against a 
written document. It is certainly, in my 
opinion, absolutely inconsistent with the 
terms of the document. It does not purport 
to prevent the obligation under the written 
contract arising, it merely postpones the 
enforcement of the obligation. And,.thirdly, 
it obviously a contract which would have 
the effect of defeating the Stamp Law. 
In my opinion the appeal should he dis¬ 
missed with costs. 

Shah, J.:— 1 agree that the oral agreement 
sought to he set up by the defendant is not 
covered by proviso 3 to section 92 of the 
Indian Evidence Act, for the reasons stated 
by the Chief Justice in the judgment just 
delivered. 

It is not necessary for the purpose of 
this case to express, and I do not express 
any opinion, as to whether such an agree¬ 
ment, if otherwise provable, is opposed to 
public policy. The evidence of the oral 
agreement sought to he set up by the 
defendant is not admissible; and on that 
ground I concur in the order proposed. 



(1) (1898) 25 Cal. 401 =2 C.W.N. 18R. 

(2) (1830) 10 B.& C. 729 = 8 L.J. (O.S.) K R. 
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MACLEOD, C J. AND SHAH, J. 

Madhav Motiram —Defendant 2*Appel¬ 
lant 

v. 

Jairam Sakha rum and others —Plaintiffs- 
Kespondents. 

Second Appeal No. 415 of 1920, decid¬ 
ed on 26th January, 1921, from the deci¬ 
sion of the Asst. J., Khandesh, in Appeal 
No. 319 of 1918. 

Limitation .lc/, Art. 83—Test is whether there 
are mutual dealings and not whether they might 
give rise to independent obligations or reciprocal 

demands or whether balance might shift from one 
side to other. 

The Ust for the application of Art. 85 appe¬ 
ars to be whether the-dealing;) ar* mutual, that 
is to say, entered in an account consisting of 
mutual items of debit and credit and not whe¬ 
ther they might give rise to iud< pendent obli¬ 
gations or reciprocal demands, or whether the 
balance might shift from one side to the other. 
Art. 85 contemplates mutual dealings, and it 
was intended that if tl ere was a continuous 
account of mutual dealing-., then for the purpo¬ 
ses of a suit that period of limitation should be 
computed from the close of the year iu which 
the last Hem admitted or proved was entered 
m the account. 1 t A 346 (P.C ), Ref. 

IP."452, C. 1.] 

i'.B. Shinyne —for Appellant. 

G. S. Rao and M.V. Bhat —lor Respond¬ 
ents 1-6 and 8. 

Macleod, C.J. :—The plaintiff sued to 
recover on a Kha^a or account of dealings 
which had continued between the parties 
from the 1st March, 1913. The business 
between the parties was that the plaintiff 
advanced money to the defendant to buy 
cotton which was ginned and pressed by 
the plaintiff, the charges being debited to 
the defendant, and after that the cotton 
was sent to Bombay through the plaintiff 

and sold, the plaintiff being credited with 

the sale proceeds as against the advances 
made by him to the defendant. 

The only question in this appeal is whe¬ 
ther, such being the fact?, the account be¬ 
tween the parties was mutual, open and 
current, so that the period of limitation 
would be fixed by Article 85 of the first 
Schedule to the Indian Limitation Act 
instead of by Article 62 or 57, in which 
case only the items in the account within 
the last three years before suit could be 
considered. The question whether a par¬ 
ticular account between two parties can be 
# 


called a mutual, open and current account, 
has given rise to a considerable amount of 
comroversy. The difficulty of coming to 
a decision is intensified by the words which 
have been added to Article 85 “ where 
there have been reciprocal demands be¬ 
tween the parties.” These words which 
were intended to define what is meant by 
a mutual, open and current account singul¬ 
arly fail to do so, moreover they might 
also be interpreted as limiting cases of 
mutual, open and current accounts comiDg 
within the Article to those cases only in 
which reciprocal demands have been 
made 

In ( iaueJiwGyanu (1\ the learned Judges 
said : “The dealings to be ‘mutual’ must 
be transactions on each side creating inde¬ 
pendent obligations on the other, and not 
merely creating obligations on one side, and 
the other side being merely discharges of 
these obligations.” Following that definition 
strictly it must be that where A advances, 
say Rs.l ,000, to B and B works off that debit 
by sending cotton to A to be sold, the sale 
proceeds to be credited to B, that could 
never be a mutual, open and current 
account; and that was the view taken in 
Shivi Gowda v. Fernandes (2). 

The decision in Gauesli v. Gayanu (1) 
was considered by Mr Justice Batchelor in 
BhavduVeduw. Govinlji Viramji( 3). The 
learned Judge said the test* was not whether 
the balance as a matter of fact occasional¬ 
ly shifted from one side to the other, but 
whether the nature of the dealings was 
such that the balance might so shift, and, 
therefore, held, in the case before him, 
that there *was a mutual, open and 
current account. 


I doubt whether that is a sufficiently 
satisfactory definition, because it might be 
said that in every account between two 
parties it might happen that the balance 
may shift. It cannot be that parties will 
agree that the balance should always be in 
favour of one of them, and un ! ess they do 
so agree, the possibility of the balance shift¬ 
ing to the other side cannot be excluded. 
But I think the decision of the Privy Coun¬ 
cil in Watson v. Aga Mehedee Sherazee (4) 
may throw some light on the matter for the 
purposes of this case. There was an 


(1) (1898) 22 Bom. 6)6 

(2) (1911) 34 Mad. 513-21 M L J 391-8 I C 
141 = (1911) 1 M.W.N 1. 

(3) S. A. Nob 734, S05 of 1913. 

(4) (1874) 1 I.A. 346 = 3 Sar, 384 (P.C.), 
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agreement between a principal and his agent 
commencing with an admitted balance, 
which contemplated the existence of an ac¬ 
count current consisting of mutual items of 
debit and credit. The agreement contained 
a stipulation that on the adjustment of the 
accounts the principal should be bound to 

pay such balance as might be found due 
from him. The account was kept accord¬ 
ingly as a continuous accoun\ which con¬ 
tained several items which brought down 
the mutual dealings to March 1868. It 
was held that the case fell within section 8 
of Act XIV of 1859, and was not barred by 
limitation, even as to the items which were 
dated more than three years before the insti¬ 
tution of the suit. 


Section 8 of Act XIV of 1859 said : 


“ in suits for balances of accounts current 
between merchant? and traders who have had 
mutual dealings, the cause of action shall be 
deemed to lmve arisen at, and the p 'nod ot 
limitation shill he computed from,the close ot 
the year in the accounts of which there is th > last 
item admitted or proved iudicatingthe continu¬ 
ance of mutual dealings,such year to be reckon¬ 
ed n* tbc same is reckoned in the accounts. 
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Macleod, C. J. and Fawcett, J. 

In the Hitter of the Specific Relief Act, 

1877. 

In the Matter of the Excess Profits Duty 
Act , 1919. 

In the Matter of Doraisiccimi Iyer Co. 

Civil Rule by Setalvad, J., decided on 
12th October, 1920. 

(a). Income Tax Act (/9/S), $. 51—Chief 
Revenue- Authority is entitled, in the exercise of 
its discretion, to refuse to make a reference to 
the High Court. 

Under S. 61 the Chief Revenue Authority is 
authorized t> conn.- to the decision that refer¬ 
ence to High Court ir unnecessary. It is not 
incumbent on the Chief Revenue Authority to 
make a reference wherever an application for 
a reference is made. But S. 51 is rather too 
wide in its terms. There certainly might be 
cases iu which, if the application fora refer¬ 
ence wtre refused, the Court might consider 
that it was a case iu which it was incumbeut 
for the Chief Revenue Authority to make the 
reference. IP. 453, Cs., 1&2.] 

(b). Excess Profits Duty Act, Sch. /, Proviso 
—Finn carrying business as managing agents on 
another Company for commission varying on the 
profits—Exception dues not apply. 


That section differs very slightly from 
Article 85 of the present Limita ion Act, 
and the test appears to me to be whether 
ihe dealings a<e mutual, that is to say, 
entered in an account consisting of mutual 
items of debit and credit, and not whether 
they might give rise to independent obliga¬ 
tions or reciprocal demands, or whether the 
balance might shift from one side to the 
other. Evidently Article 85 contemplates 
mutual dealings, and it was intended that 
if there was a continuous account of mutual 
dealings, then for the purposes of a suit the 
period of limitation should be computed 
from the close of the year in which the last 
item admitted or proved was entered in the 
account. No doubt the decision of the 
Court below was correct and the appeal 
must be dismissed with costs in favour of 
respondents Nos. 1 to 6 only. 


The proviso in Sch. I Should be rend as 
governing generally tlu three kinds of business¬ 
es which tire enumerated under headings 1, 2 
and 3 or, put in another way, as including the 
businesses uunlionedtherein aswithin the terms 
of {$. 3 of the Act. Agents, secretaries and 
treasurers, or agents of a mill company under 
the usual form of agreement aud remunerated 
by a commission which would depend either 
on the out-turn or on the amount of profits are 
not to be considered as ennyiug on a business 
excepted under Seh. I. 11'. *153, C.2;&P. 454,C.l) 

Where all that the agruemeut provides for 
is, that subject to the control of the Directors 
of a certain Company a Certaiu firm shall have 
the general conduct and management of the 
business and affairs of the company the firm 
are not officers of the company, iu the 
strict sense of the word, nor are they servants. 
They arc a firm which for a certain agreed re¬ 
muneration has consented to dotbe work which 
is detailed in the agreement. There is nothing 
whatever in the agreement which would prevent 
the fii m in carrying on any other business so 
long as they carried on the work under the 
agreement in the proper m:\uner. (P. 454, C.l.j 


Appeal di uiis ej. Colivmn and B. J . Desai —lor Petitioner. 

Thomas Sir .ngman — tor Chief Revenue 
Authority, 


Macleod, CJ.: —This is a rule granted 
to the petitioners whereby it was ordered 
that the Chief Revenue Authority of Bony 
should show cause, if any, why it 
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should not, under section 45 of the Specific 
Relief Act, draw up a statement of the 
case showing why the petitioners have not 
been exempt from payment of excess profit 
under clau-e 2 of Schedule I of the Excess 
Profits Duty Act X of 1919 and refer it 
with its own opinion to the High Court, 
or, in the alternative, why the Chief 
Revenue Authority under the said section 
of the said Specific Relief Act should not 
hear and determine according to the law 
the petitioner’ application to refer the 
said question to this Honourable Court. 

Under section 15 of the Excess Profits 

Duty Act, sections 49-52 of the Indian 

Income Tax Act of 1918 are applicable. 

Section 51 of the Income Tax Act 
says:— 

iu th e course of any assessment under 
tins Act or any proceeding in connection there- 
with other than a proceeding under Chapter 
VII, a question has arisen with reference to 
the interpretation of any of the provisions of 
this Act or of any rule thereunder, the Chief 
Kevenue Authority may either on its own 
motmn or on reference from auy Revenue 
officer subordinate to it, draw up a statemeut 

ot (be case, and refer it with its own opinion 

theieou, to the High Court and shall so refer 
any such question on the application of the 
assessee unless it is satisfied that the applica¬ 
tion is frivolous or that a reference is uuuece*- 
sar y. 

The Collector and the Chief Revenue 
Authority decided that the petitioners 
were liable to be assessed under the Excess 
Profits Duty Act, as under section 3, the 
Act was applied to every business other 
than the business specified in Schedule I. 
1 lie petitioners contend that they come 
within one of the .exceptions in Schedule 

I. The Chief Revenue Authority in its 
decision states :— 

“ The appellants are really a separate firm 
carrying on under a contract a eommiesion 
busmens for the Mills Firm. This docs not 
Heem to me to be at all an ‘ Office or employ¬ 
ment ’ which under Schedule I would be 
exempted. The appellants really constitute a 
k usiuess technically from that of the 
Mills Co., of which they act as ageuts. The 
point is, I think, clear and it seems to me not 

necessary to refer it to the High Court as asked 
by appellants.'’ 

• 

Iherefore the Chief Revenue Authority 
was satisfied that a reference was unneces¬ 
sary, an J under section 51 of the Indian 
Income Tax Act, the Chief Revenue Autho¬ 
rity was authorized to come to that deci* 
s J° n * ^Y e are asked under section 45 of 
fbe Specific Relief Act to hold that the 


making of the reference was clearly incum¬ 
bent on the Chief Revenue Authority in 
its public character; but it is clearly not 
incumbent to make a reference whenever 
an application for a reference is made 
although it may be stated that section 51 
is rather too wide in its terms. There 
certainly might be cases in which, if the 
application for a reference were refused, 
the Court might consider that it was a case 
in which it was incumbent for the Chief 
Revenue Authority to make the reference. 
However it may be as well to consider the 
petition on'its merits and to see whether 
the Chief Revenue Authority exercised a 
wise discretion in coming to the conclusion 
that a reference was unnecessary. 

The petitioners contend that all offices 
or employments without any exception 
come within the term “ excepted business” 
in Schedule I Now the proviso which 
comes after No 3 in Schedule I is obviously 
taken from S. 39, Chap. 89, of the Eng¬ 
lish Finance Act (No. 2) of 1915. That 
section provided that the trades and busi¬ 
nesses to which that part of the Act applied 
were all trades or businesses (whether 
continuously carried on or not) of any 
description carried on in the United King¬ 
dom or owned or carried on in any other 
place by persons ordinarily resident in the 
United Kingdom excepting those described 
in (a), (6) and (e). but included ihe business 
of any person taking commissions in respect 
of any transactions or services rendered, 
or any agent of any description not being 
a whole-time officer or servant of the 
business or a commercial traveller or an 
agent whose remuneration consists wholly 
of a fixed and definite sum not depending 
on the amount of business done or any 
other contingency. 

The draftsman of Schedule I evidently 
took that section for his model, but did not 
exercise sufficient care in the transposition 
^® rn } s which became necessary owing 
to the businesses which were excepted being 
entered in a Schedule instead of in the body 
of the Act. The last paragraph of section 
39 of the English Finance Act made it 
clear that certain businesses were included 
in the term all trades and businesses'” and 
did not come within any of the exceptions. 
The proviso in Schedule I can, strictly 
speaking, . only be appropriately attached! 

2 and possibly to Exception! 

I. but I think the only way in which the 
proviso can be given any meaning j s to! 
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read it as governing generally the three 
,<inds of businesses which were enumerated 
under headings 1,2 and .3 or put in another 
way as including the businesses mentioned 
therein as within the terms of section 3 of 
the Act. Any other construction given to 
the proviso would result in absurdity. If 
lat.ached to heading No. 3 only it becomes 
meaningless. Obviously it was never in¬ 
tended that persons in the position 
of the petitioners acting as agents, secre¬ 
taries and treasurers, or agents of a mill 
company under the usual form of agree¬ 
ment and remunera ed by a commission 
which would depend either on the out-turn 
or on the amount of profits, were to be 
considered as carrying on a bu-iness except¬ 
ed under Schedule I. Nor can it be said 
that the petitioners are wholetime officers 
or servants of the business, because all 
that the agreement provides for is, that 
jsubject to the control of the Directors the 
said firm shall have the general conduct 
and management of the business and affairs 
of the company. They are not officers 
jof the company in the strict sense of the 
word, nor are they servant*. They arc a 
firm which for a certain agreed remunera¬ 
tion has consented to do the work which is 
detailed under the clause III of the agree¬ 
ment. There is nothing whatever in the 
•agreement which would prevent the peti¬ 
tioners in carrying on any other business 
so long as they carried on the work under 
the agreement in the proper manner. 

I think, therefore, on every ground the 
rule must be discharged with costs. 


lxulc diSi harjel. 


Bombay Land Revenue Code, b, 82 (~) Com¬ 
mencement of tenancy proved but not terms—Pre¬ 
sumption Under -S'. 82 (2) does not arise. 

Where it is proved that the tenancy com- 
men cud in n particular year although the actual 
terms of the tenancy are uot proved, the pre¬ 
sumption under S. 83 (2) does not arise. 

[ V. 454, C. a. I 

Paragraph 2 of S. 83 says nothing what¬ 
ever abjut the terms of the tenancy. It is the 
tenant, who alleges that he is a permanent 
tenant, who in the first instance has to prove 
that, and if ibe has got uo document which 
gives him a right on the land as a permanent 
tenant, the presumption is that he is an annual 
tenant. I>ut if ho can show that he has been 
on the laud so long that the commencement 
of his teuaucy cannot be ascertained, then the 
presumption under para. 2 of S. 83 arises. 

[P. 454, C. 3,1 

Paragraph ‘2 of S. 83 has only to do with the 
point of time at which the tenancy commences. 
There is not a word iu that section with 
regard to the actual terms of the tenancy. The 
paragraph has only to do with duration. When 
the presumption arises, then the Court must 
hold that the teuaucy is co-extensive with the 
duration of the lessor’s tenure. That means 
that the tenant cannot be turned out as long as 
the landlord’s teuure continues. But there is 
no presumption as to what the terms of the 
tenancy are, that is to say, with regard to rent 
and other matters, 18 Bom. 433, Ref. 

[P. 455, C. 11 

Nilkan* At mu am —for Appellant. 

K. H. Kelhtir —for Respondents 2 and 4. 

Macleod, C. J.: —On the issue re¬ 
manded both the lower Courts have held 
that the defendants are permanent tenants. 
Both the Courts have found as a fact that 
the tenancy commenced in 1805 That 
cannot be disputed on the defendants’ own 
admissions. Both Courts seem to have 
thought that that was not enough for the! 
plaintiff to prove in order to prevent a pre-l 

* m •<« A * A • » % % V tl 


sumption under S. 83 of the Bombay Land! 
Revenue Code arising. They seem to have! 
thought that although the plaintiff proved] 

th a nrtii'.sl rrtnimAnrA.mATIt of tliA tenar.CV* 
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Macleod, C.J. 

Si dhili tilth Mart and Nad/ if —Plaintiff- 
Appellant’ 

v. 

(Jh'iko BliWjU’iiiPra') Nadg>r and others — 
Defendant ‘.-Respondents. 

Second Appeal No. 340 of 1917, decided 
on 21st January. 1921, from the decision 
of the Dist J., Pharwar, in Appeal No. 219 
of 1915. 


he must also prove what the terms cf the 
tenancy were. Paragraph 2 of S. 83 says 
nothing whatever about the terms cf the 
tenancy. As I have pointed out in previous 
cases, it is the tenant, who alleges that he 
is a permanent tenant, who in the first 
instance has to prove tliah and if he has 
got no document which gives him a right 
on the land as a permanent tenant, the! 
presumption is that he is an annual tenant! 
But if he can show that he has been on thel 
land so long that the commencement of his 
tenancy cannot be ascertained, then the 
presumption under para. 2 of S. 83 arises, 
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and it was held in Ramach'indrav.Anan f (l) 
that evan although it was proved that 
the origin of the tenancy was of a later 
date than the lessor’s tenure, still the pre¬ 
sumption would arise, provided, as I take 
it, that the actual date of the origin was 
not known. It seems that the learned 
appellate Judge has relied upon what 
appears to be said by Mr. Justice Candy 
at page 437 of the report : 

‘'The question is, when we are satisfied that 
the tenancy commenced subsequently to the 
tenure of the landlord, can it be.said that there 
is no satisfactory evidence of the commencement 
of the tenancy? In my opinion it can. If the 
Legislature had intended to say, 'where by rea¬ 
son of the antiquity of a tenancy there is no 
satisfactory evidence that it commenced sub¬ 
sequent to the landlord’s tenure,’ it would have 
used plain words to that effect. The words 
simply mean, there is nothing to show satis¬ 
factorily the origin of the tenmey, i. c., the 

terms under which the tenant commenced to 
hold " 

With all due respect I cannot read into 
the words origin of the tenancy,’ or substi¬ 
tute for those words, the words ‘the terms 
under which the tenant commenced to 
lold.’ I do not think it was necessary to 
do that for the purposes of that judgment. 
Paragraph 2 of S. 83 has only to do with 
the point of time at which the tenancy 
commences. There is not a word in th it 
section with regard to the actual terms of 
the tenancy. The paragraph has only to 
do with duration. When the presumption 
arises, then the Court must hold that the 
tenancy is co-extensive with the duration 
of the lessor’s tenure. That means that 
the tenant cannot be turned out as long 
as the landlord’s tenure continues. But 
there is no presumption as to what the 
terms of the tenancy are, that is to say, 
with regard to rent and other matters. 
It is very unfortunate that this question 
should have arisen again. The seciion 
appears to me perfectly plain. In my opi¬ 
nion once it is proved in a case that the 
tenancy has commenced in a particular 
year, than the tenant cannut take advantage 
of the presumption under S. 83. 

The appeal, therefore, must succeed and 
the plaintiff appellant will be entitled to 
the declaration he has asked for that the 
defendants are annual tenants. 

Costs in proportion throughout. 

_ Appeal allowed. 

(l7 (1895) 18 Bom. 433. 
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Macleod, C.J. and Fawcett, J. 

Vishnu Narhar Sap-re —Plaintiff-Appel¬ 
lant 


v. 

“ 8 hriram Raghunaih Karkare a >id other* 

- Defendams-Respondents. 

Second Appeal No 633 of 1919, decid¬ 
ed-on 1st October,1920, from the decision of 
the Dist. J., Ritnagiri, in Appeal No. 25*1 
of 1917. 

Practice—Subsequent events—Partition suit— 
Plaintiff's title Originally defective , perfected 
pending suit—Suit may be decreed . 

Iii a partition suit, the plaintiff derived his 
title from a minor co-parcener. Subsequent to 
the institution of the suit the minor co-parcener 
executed a fresh sale deed to the plaintiff after 
no (the minor co-parconer) attained majority. 

IP. 455, C. 2. | 

/**/ that the suit being a partition suit, it 
might be decreed in spite of the original de- 

cmred 1 ^ s which was subsequently 
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matter and it could b 3 cured equally well by 
making the transferor co-parcener party plaint¬ 
iff instead of continuing him as defendant. 

A.G. Desai —for Appellants. 

(7.2V. Thalc >r and S. G. Jo*h >'—for Res¬ 
pondents. 


Macleod, C.J. :—The plaintiff sued to 

get a half share of the plaint property by 
a fair and equitable partition. A decree 
was passed in his favour by the trial Court, 
although before judgment was delivered it 
had been discovered that the plaintiff who 
derived title from Vaman, the 5th defen¬ 
dant, grandson of Gopal in the pedigree at 
page 11, was a minor at the time he-pur¬ 
ported to transfer his share to the plaintiff 
The first defendant, the main contesting 
party, derived title from Visaji, the brother 
of Gopal. It was the plaintiff’s contention 
that Visaji and Gopal were brothers. The 
5th defendant in his written statement said 
that he had no objection to the plaintiff’s 
suit, and also consented to his being made 
^ P®-plaintiff with him if it was necessary. 
When it was discovered that the plaintiff 
owing to Vaman’s minority when he pas¬ 
sed the sale-deed, had no title, Vaman 
having attained majority executed another 
sale-dee! in favour of the plaintiff. The 
learned Judge considered that it cured the 
original defect in the title and passed a 
decree for partition. 

In first appeal all the issues on the 
Victoria was on the wrong side of the road 
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but the learned Judge was of opinion that 
the defect in the plaintiff's title could not 
be cured by the sale-deed effected during 
the suit. It seems to me that the learned 
Judge has not .placed sufficient importance 
upon the particular nature of this suit 
which is one for partition. It is quite true 
that if a plaintiffs title is discovered to be 
defective, in many casep that defect cannot 
be cured. But in a partition suit all parties 
are in the same position, and the obvious 
course for the trial Judge to pursue on dis¬ 
covering that Vaman was a minor at the 
time he passed a sale-deed to the plaintiff, 
was to make Vamm a plaintiff. \ aman 
and plaintiff were acting in concert. 1 hat 
is shown by Exhibit 188, and even if the 
plaintiff had disappeared entirely from the 
ca^e, a decree for partition could have been 
made between the co-defenJants provided 
that all the persons entitled to the property 
were before the Court. , It seems to me, 
therefore, this is purely a matter of form, 
which could have b;en cured equally well 
by the trial Judge by making Vaman a 
party plaintiff instead of continuing him as 
a defendant, and by then directing partition 
of the property. If this course could not 
be pursued, it could only mean that the 
plaintiff would have to fi’e another suit on 
ihe basis of the second sale-deed. As a 
matter of fact :he important issues in the 
case are quite distinct from the issue 
whether Vaman as a matter of fact trans¬ 
ferred his share to the plaintiff. Those 
issues all went to the root of the dispute 
between Gopaks branch and Visajis and 
had b^e.n decided in favour of the plaintiff. 

It was sugge-ted that both Courts were 
wrong in finding that Gopaks branch had 
not been excluded from the family property 
within twelve years of suit. But the evi¬ 
dence on that issue has been very carefully 
considered by the Judges in both the Courts, 
and I see no reason to think that they were 
wrong in com ng’to the conclusion from the 
evidence that Vaman had not been excluded. 
The result must be that this appeal is 
allowed and the decree of the trial Court 
restored. The plaintiff will be entitled to 
his costs of this appeal an 1 in the appellate 
Court. 

Appeal all we h 


A.l.R. 1921 Bombay 456. 

Macleod, C.J. and Shah, J. 

Babu Santa Jadhav —Accused-Applicant 

v. 

Emperor —Opposite Party. 

Criminal Revision Application No. 378 
of 1920, decided on 2nd December, 1920 
from the judgment of the 3rd Presy. Mag., 
Bombay. 

Criminal P . C.,S. 439— Sentence should not be 
interfered with unless proper discretion is not 
exercised. 

The sentence*' to be passed after conviction 
must be left to the Jud*e or Magistrate who 
tries the case and the High Court ought not to 
in lei fere in revision unless the sentence is so 

severe or so lenient that it can be said that a 

proper discretion has not been exercised. 

IP. 456, C. 3.J 

(7.N*. Thakor —for Applicant. 

Macleod, C J: —The accused was 
charged under section 279, Indian Penal 
Code, with having driven a Motor Car No. 
7559 in such a rash and negligent manner 
as to endanger human life, having collided 
with Victoria No 1 and damaged it. The 
Magistrate found the accused guilty and 
sentenced him to two months’ rigorous 
imprisonment and also directed his license 
to be suspended for twelve months. We 
are asked to interfere in revision. It is impos¬ 
sible to say that the conviction was wrong. 
The only way in which we could possibly 
interfere would be as regards the sentence. 
Speaking for myself, I am very anxious to 
avoid interfering with the sentences of 
Subordinate Couris unless there are 
sufficient reasons for such interference. 
The fact that if I had tried the offence 
myself I might have inflicted a lesser 
sentence is not a sufficient reason, for if 
that .were so we should be asked to 
interfere with every sentence which ;is 
passed. The sentence to be pased after! 
conviction must be left to the Judge on 
Magistrate who tries the case, and I dol 
not think we ought to interfere in revision! 
unless the sentence is so severe or sol 
lenient that it can be said that a proper) . 
discretion has not been exercised. 

In this case the evidence lias sati>fied 
the Magistrate that the accused while 
driving his master’s car over the Wode- . 
house Bridge going towards Colaba. collided 
with a Victoria coming from the opposite 
direction, as a result of his rash and negli¬ 
gent driving As it is not proved that the 
Victoria was on the wrong side of the road, 
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and as a matter of facta Victoria would be 
keeping close to the foot-path, it is obvious 
that the accused, whenthe collision occurred, 
was on the wrong side of the road. Therefore 
he had to satisfy the Court that he had not 
been rash or negligent in driving the car 
on to the wrong side of the road. The 
accused’s explanation, however, was that 
a car which was in front of him stopped so 
suddenly that he got on the wrong side in 
order to save his own life Now if the 
accused was driving his car so very clo^e 
to the car in front of h ; m that he could not 
pull up to avoid a collision then he coaid 
not have turned his car out to the wrong 
side of the road. So there must have been 
some distance between his car and the car 
in front. It is obviously the duty of a 
driver to see he does not approach so neir 
to the car in front of him that he cannot 
avoid a collision if that car slackens speed 
or stops. The accident took place in the 
evening before the lamps were lighted. At 
that time there would be a great deal 
of traffic on the Wod^house Bridge 
and .consequently drivers going up the 
Bridge could not or cer ainly ought not to 
be going very fast. Admit'edly as the 
accused was able to pull out his car on to 
the wrong side of the road without touching 
the car in front of him there must have 
been ample distance between his car and 
the car in front to enable him to pull up to 
avoid a collision if he was going at a pro¬ 
per speed considering the state of the 
traffic. 'There is only one alternative 
theory left and th it is that the accused 
was attempting to pass the car in front 
of him when there was a considerable 
amount of traffic and when he could not 
possibly pass the car without going on to 
the wrong side of the road. In any event, 
therefore, the accused was rightly convict¬ 
ed of rash and negligent driving. It was 
only his good fortune that no further 
damage was done than actually resulted 
from the accident. 

It was contended that the occupants of 
the car should have been called as witnesses 
for the prosecution. That was not neces¬ 
sary. If they were as anxious then as 
they appear to be now to exculpate the 
accused, they ought to have offered them¬ 
selves as witnesses for the defence. It is 
quite irregular for such a person to make 

an affidavit in support of an application 
for revision. 
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The next question is whether the sen¬ 
tence of two months’ rigorous imprison¬ 
ment and the suspension of the accused’s 
license is too severe. Drivers have no 
business to attempt to pass a car in front 
of them by going on to the wrong side of 
the road unless they can see the road in 
front is so absolutely clear of traffic coming 
from the opposite direction that they can 
get back again on to the right side ofthe road 
without any risk of accident. It is only 
when the road is so clear that there can be 
no possible chance cf an accident that any 
attempt should be made to pass the car in 
front of the diiver. It is in consequence 
of the neglect to observe this rule that so 
many accidents occur in Bombay, and so 
much risk is incurred by the cars with 
their passengers which keep to the right 
side of the road at a proper speed. No 
doubt theie are many cases in which 
drivers though guilty of ra^h and negligent 
driving escape prosecution because they 
have been lucky enough to avoid an acci- 
deut. But it does not follow that because 
no accident has occurred the driver has not 
been guilty of rash and negligent driving 
so as to endanger life. I think the Magis¬ 
trate was right in imposing a severe sen¬ 
tence in this case and I cannot say that 
he exercised his discretion so improperly 
that this Court ought to interfere in revi¬ 
sion. It may very well be that another 
Magistrate or the Judges who have heard 
this application, if they had tried the case, 
might have imposed a less severe sentence, 
but that, as I have point d out, is not the 
question we have to consider. 

Shah, J. :—I agree entirely with the 
reasons given by my Lord the Chief 
Justice for nor interfering with the convic¬ 
tion. As regards the sentence, though it 
appears to me to be severe, it is not so 
unduly severe as to demand our interference 
in revision. 

Application rejected . 
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Macleod, C. J. and Shah, J. 

Laxman Upendra Shdnblio'/ —Plaintiff- 
Appellant 

v. 

Manj inath Damndar Prabh’t and others 
—Defendants-Kespondent-. 

First Appeal No. 231 of 1920, decided 
on 17th January, 1921, from the decision 
of the Dist. J, Kanara, in Suit No. 2 of 
1919. 

Civil P. C. t O* 77, R'3 — Applicability. 

Rule 3 applies to cases where a party to 
whom time has been granted fails to produce 
his evidenoe, or to cause th; attendance of his 
witnesses, or to perform any other act neces¬ 
sary to the further progress of the suit, for 
which time has been allowed In such cases 
the Court may, notwithstanding such default, 
proceed to decide the suit forthwith. 

[P. 458, C. 2.] 

G. P. Murdeswar —for Appellant. 

Nilkant Atmaram and G. S. MulgaoJcar 
—for Respondents. 

Macleod, C. J.: —The plaintiff and 
defendant were partners. The partnership 
was dissolved by agreement, and it was 
arranged that the defendant should hand 
over to the plaintiff all the account books 
and papers in connection with the partner¬ 
ship. The plaintiff was to examine the 
said accounts and papers, and if he found 
that any balance was outstanding against 
the defendant, and if two persons Murad 
Govind and Padmanabh Govind decided as 
Paochas that that balance should bo paid 
by the defendant, the plaintiff should 
recover the said amount. In spite of this 
agreement the plaintiff filed a suit, and 
threafter the parties informed the Court 
that they intended to carry out their agree¬ 
ment and to abide by the decision of 
Murari and Padmanabh. The suit was, 
therefore, stayed under para 18 of the 
Second Schedule of the Code of Civil 
Procedure. 

Then it appears that difficulties arose. 
One arbitrator Padmanabh sent a letter 
saying that if four months’ time was allowed 
he would dispose ot the matter. Then the 
other arbitrator, the plaintiff’s nominee, 
stated that he refused to act as an arbi¬ 
trator. A case, therefore had, arisen for an 
application to the Court to remove the 
stay of the suit if the parties did not come 
to an arrangement to remove the difficulties 


which had arisen, so as to enable the 
arbitration to proceed. The plaintiff’s 
application that the suit might be proceeded 
with was rejected, for what reason it does 
nob appear. Although the learned Judge 
said that the plaintiff could not refer to 
any decided case in which the course 
which he proposed had been taken, it is 
always open to the Court to remove 
the stay of a suit if in the opinion 
of the Court the stay ought to be remov¬ 
ed. Mere rhe suit was stayed to enable 
the arbitration to proceed. Facts were 
proved to show that there were difficulties 
in the way of the arbitration proceedings. 
Therefore it was open to the Court to re¬ 
move the stay. However, although the 
stay was not removed, the Court proceeded 
to decide in what manner the suit should 
be disposed of, and under Order XVIT, rule 
3, the learned Judge thought that the Court 
might order the suit to proceed and be 
decided upon the materials already be¬ 
fore it. 

As far as 1 can see, Order XVII does not 
apply to the case at all. If the Court dec¬ 
lined to temove the stay, then obviously 
the Si.it could not proceed. Rule 3, of Order 
XVII applies to cases where a party to 
whom time has been granted fails to*pro- 
duce his evidence, or to cause the attend¬ 
ance of his witnesses, or to perform any 
other act necessary to the further progress 
of the suit, for which time has been allow¬ 
ed. In such cases the Court may, not¬ 
withstanding such default, proceed to decide 
the suit forthwith. However it is obvious 
that the Court ouctht to have proceeded 
to deal with the suit and decide it on its 
merits as the arbitration had become im¬ 
possible owing to the parties failing to 
agree to any particular course being follow¬ 
ed after one arbitrator refused to act. The 
learned Judge, having determined to decide 
the suit, then held that the suit was barred 
by the agreement. That, with all due res¬ 
pect, could not be a right finding, because 
the suit itself was not barred by the agree¬ 
ment, since under paragraph 22 of Schedule 
II of the Code the last 37 words of section 
21 of the Specific Relief Act, 1877, shall 
not apply to any agreement to refer to 
arbitration, or to any award, to which the 
provisions of that Schedule apply. As 
soon a^ the stav was removed the Court 
should have proceeded to decide the suit ’ 
on its merits. The appeal, therefore, must 
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be allowed. The suit must be restored to 
the Board and be heard according to law. 
The appellant to have his costs of the 
appeal. 

Appeal allowed. 


A. I. R. 1921 Bombay 459. 

Macleod, C.J. and Fawcett, J. 

Faki Ibrahim —Plaintiff-Appellant 

v. 

Faki Gulam Mohidin —Defendant-Res¬ 
pondent. 

Second Appeal No. 926 of 1919, decided 
on 30th September, 1920, against the deci¬ 
sion of the Dist. J., Ratnagiri, in Appeal 
No. 52 of 1919. 

Specific Relief Act, S. 27—Agreement by D to 
sell Land to P with possessin transferred —Sub¬ 
sequent sale by registered deed by D to A who 
knew about possession but who did not make in¬ 
quiry as to P's title-A must be taken to have 
notice. - - 

• . va •' 1 . .• J . . V . - —- . 

Where D mortgaged his property with pos- 
session to P and agreed to sell the property to 
him. Subsequently D "executtd a registered 
sale-deed of the property to A who though he 
new that P. was in. possession, made no in¬ 
quiry as to the circumstances under which P 
was in possession. 

Held that A having .knowledge of P’6 being 
m possession, and having made no inquiry 

why he was in possession, must be taken to 

have constructive notice of all the equities in 
favour of P. [P. 460| C . 1 .] 

Faiz Tyabji and D. S* Warde — for Ap¬ 
pellant. 


The trial Judge dismissed the suit on the 
ground that the 2nd defendant had no 
notice, actual or constructive, of the con¬ 
tact between the 1st defendant and the 
plaintiff. The plaintiff had been in posses¬ 
sion since 1914, and admittedly was a 
mortgagee. The learned trial Judge seem¬ 
ed to think that although defendant No. 
2 might be fixed with notice of the plaintiffs 
possession as mortgagee, he could not be 
fixed with the notice of the agreement to 
sell. In appeal, this decision was confirmed. 
The same distinction was made by the 
learned appellate Judge, namely, that the 
constructive notice would only be of the 
plaintiff’s holding as mortgagee and not 
as a person having an agreement to sell 
from the 1st defendant. 

Now in Mancharji Sorabji Ohulla v. 
Kongseuo (l) it was held by Chief Justice 
Couch that the English authorities, on the 
question were applicable where a person 
bought an estate of which some one, not 
the vendor, had possession. The leading 
case cited was Daniels v. Davison (2), in 
which the Lord Chancellor held that— 

" Where there was a tenant iu possession 
under a lease, or an agreement, a person, pur¬ 
chasing part of the estate, must be bouud to 
inquire, on what terms that person was in 
possession... that this tenant being in posses¬ 
sion under a ltase, with an agreement in his 
pocket to become the purchaser, those circum¬ 
stances altogether gave him an equity repelling 
the claim of a-subsequent purchaser, who made 
no inquiry as to the nature of his possession.” 

That principle has been followed by a 
Bench of this Court in Sharfndin v. 
Govind (3). ‘*Mr. Batty, J. said at p. 473 : 


R- II. Kelkar—iox Respondent No. 2. 

Macleod, C. J.: —The plaintiff sued to 
get a sale-deed of the plaint property exe¬ 
cuted, alleging that the defendant No. 1 
had agreed to pass a sale-deed in his name 
on the 4th March, 1917 but afterwards re- 
fused to convey the plaint property to the 
plaintiff. The 2nd defendant relied upon 
a sale-deed executed by the 1st defendant 
in his favour on the 19th January, 1918. 
It is admitted that the plaintiff 
was in possession, and that the 2nd 
defendant knew that the plaintiff was 
in possession, and made no inquiry as to 
the circamstances in which the plaintiff 
was in possession. ' 


i “ It appears to be the result of the Bombay 
decisioDs that no purchaser can protect himself 
merely by registering his document of title, 
against the title of a person in possession of 
the subject-matter, and if he ignores that 
possession and fails to make' inquiry into its 
nature and origin, he will be affected by all the 
equities which the person in possession is pro¬ 
ved to have. This being the case, I.think that 
when the plaintiff found that the property of 
which he bought the equity (of redemption) 
was in the possession of the defendants, it was 
for him to inquire into the nature of his ven¬ 
dor’s title and the extent of the liabilities to 
which he was subject.” 


(1) (1869) 6 B.H.C. O.C. 59. 

L (2) (1809) 16 Ves. 249 = 10 R. R. 171 . 

-(3) (1903) 27 Bom. 452 = 5 Bom. &.R. I 44 , 
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The result, therefore, must be that the 
2nd defendant having knowledge of the 
plaintiff being in possession, and having 
made no inquiry why the plaintiff was in 
possession, must be taken to have had 
constructive notice of all the equities in 
favour of the plaintiff. It would have been 
a different matter if he had made inquiries 
and had been told that the plaintiff was 
only in possession as mortgagee, but if he 
chooses to make no inquiries at all, then 
he is liable to all the risks that might 
result from the discovery that the person 
in possession was entitled to equities 
against the vendor. The result, there!oie, 
must be that the appeal must be allowed. 
The plaintiff will be entitled to a convey¬ 
ance of the suit property from the 2nd 
defendant who has a registered sale-deed 
from tne 1st defendant. The plaintiff will 
be entitled to his costs throughout* 

Fawcett, J.: —I concur. 1 would also 
refer to the 3rd illustration to clause {b) of 
section 27 of the Specific Relief Act which 
authoritatively declares the law in accord¬ 
ance with the case of Daniels v. Davison 
( 2 ). 

“A contracts to soli laud to B for Rs. 6,000. 
B takes possession of the land. Afterwards A 
soils it to C for Rs. 6,000. C makes no enquiry 
of B relating to his iDtoTest in the land. B’s 
possession is sufficient to atfect C with notioo 
of his interest, nud he may euforee specific 
perfoTmanco of the contract against C." 

Therefore the lower Courts were not justi¬ 
fied in making the distinc'ion upon which 
they dismissed the plaintiff’s suit. 


Order accordingly . 
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Macleod, C. J. and Siiah, J. 


Ismailji Haji Halimbhai —Plaintiff-Ap 
pellant 



Ismail Abdul Radar —Defendant-Res* 
pondent 1. 

First Appeal No. 118 of 1919, decided 
on 31st January, 1^21, from the decision of 
the ist Cl. Subordinate J., Surat, in Civil 
Suit No. 124 of 1916. 

(a) Civil P.C., S. 20- Partnership commenced 
and carried on in foreign territory-Defendant 


resident within jurisdiction—Suit for dissolu¬ 
tion of partnership can be brought. 

If the plaintiff and the defendant are within 
the jurisdiction of the Court, the plaintiff can 
file a suit against the defendant for dissolution 
of partnership, even though that partnership 
commenced and was carried on in foreign 
territory. (P. 450, C. 2 & P.461, C. l.J 

•(b) Limitation Act , *5. 13— Period of defend¬ 
ant's absence from British India should be ex* 
eluded. 

A suit would be in time provided that the 
defendant has not b**en withm British India 
beyond the time allowed by the Indian Law of 
limitation, to bring the actiou, wherever the 
cause of action mav have risen. 14 Cal 467 
and 5 M. I. A. 234 (P. C.), Ref. [P. 461, C. 2.) 

Cr. N. Thakor — for Appellant. 

N. K. Itiy ijee —for Respondent 1. 

Macleod, C. J.:—The plaintiff sued for 
dissolution of partnership and accounts. 
Admittedly the plaintiff and the first 
defendant were partners. It is difficult to 
see how the second and third defendants 
are proper parties to the suit as they had 
never been members of the partnership. 

The plaintiff and Sulemanji Halimbhai 
were partners in a business at Delagoa in 
South Africa. With the first defendant 
they opened a retail .business at Chancbai. 
Sulemanji died in 1902. His death would 
constitute the date of the dissolution of 
both the ' partnerships. It appears that 

after his death the second defendant as his 

% • 

creditor attached his interest in the Dela¬ 
goa shop in which the first defendant had 
no interest, and on the sale of Sulemanji’s 
interest in the Delagoa shop, it was pur¬ 
chased by defendant No. 3. Therefore 
defendants Nos. 2 and 3 ought to have 
been struck out of the suit as being un¬ 
necessary parties* ; 

The suit has been dismissed by the trial 
Court on the ground that the Court has no 
jurisdiction, and if it had, the claim was 
time-barred. We cannot agree with the 
reasons which the lower Court has given 
for holding that the Court has no jurisdic¬ 
tion. Section 20 of the Civil Procedure 
Code clearly gives the Courts jurisdiction 
to decide any suit within the local limits 
of whose jurisdiction the defendant resides, 
subject to limitations prescribed in sections 
16 to 19. But it must be admitted that none 
of those limitations applies to this suit. If J 
therefore, the plaintiff and the defendant! 
were within the jurisdiction of the Bulsaq 
Court, the plaintiff coultj file a suit agains^ 
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the defendant for dissolution of partner¬ 
ship, even although that partnership com¬ 
menced and was carried on in foreign 
territory. It might be difficult to take the 
accounts of the partnership. That .is 
purely a matter for the plaintiff’s consider¬ 
ation, while there can be no doubt that a 
Court can appoint a receiver of property 
outside its jurisdiction and even in foreign 
territory, although the receiver tin endea¬ 
vouring to take pO'Session of the suit pro¬ 
perty will have to apply and will be subject 
to the law of the territory in which the 
property U situated. But all those ques¬ 
tions have nothing to do with the question 
of jurisdiction of the Bulsar Court, which 
is prima facie entitled to pass a decree in 

favour of the plaintiff against the defendant 
for dissolution of partnership and for 
accounts unless the Indian Law of limita¬ 
tion bars the plaintiff’s remedv in the 
Indian Courts. 

The case is no doubt a peculiar one 
because according to the statements in the 
plaint with regard to the defendant’s 
absences from British India, which are not 
disputed in the written statement, and 
must therefore be taken as correct, 
the defendant did not come to Bri¬ 
tish .India until July J.908 .when he 
stayed until November 1910, and he did 
not return thereafter until October 1915, 
so that as. the suit was filed on the 19th 
April, 1916, the defendant at the most 
could not have been in British India for 
as long as thirty-six months after the date 
of the .dissolution. But although the cause 
of action may have arisen in 1902, or at 
the latest in 1903, the plaintiff could not 
have filed his suit in British India on that 
cause of action unless the defendant came 
into British India, and then he could file 
his suit wherever the defendant might be 
found, provided that the law of limitation 
did not barjiis remedy; and-in this case the 
plaintiff is entitled to have recourse to sec- 
; ion 13 of the Indian Limitation Act. The 
plaintiff sues for dissolution and accounts; 
the defendant says the suit is barred by 
limitation ; the plaintiff says that from 
the date of the cause of action until the 
date of suit the defendant has not been 
within British India for thirty-six months. 
There might have been some difficulty in 
deciding the point but for the decision in 
Atul Kristo Bose v. Lyon 8f Go. (1). The 
Court there held that according to the con- 

Tl) (1887) U Cal. 467.^--•---— 
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struction to be placed upon the Act, a man 
who was in England when a cause of 
action agaiast him accrued, and had re¬ 
mained there ever si ce, may be hable 
after an indefinite time to be sued in a 
Calcutta Court. It was contended that 
that was something ab urd, something 
which the Legislature could not have in¬ 
tended, and that the Court ought to adopt 

some construction w'hich would avoid it. 

Reference was made to the decision of the 
Privy Council in Her Highness Buck - 
maboye v. Lullooboy M ■ttichunl (2) 
which was a ca<e under the Statute of 

J u meS u 2 f Jac * L c * l6 ’ s - 7 ‘ Their Lord- 
ships held that where a person is resident 

in a foreign state, and was in a foreignter- 

ritory when and for years after the cause 

of action accrued, the saving clause in the 
Statute which would prevent time running 
in favour of the plaintiff as she was 

beyond the seas,” would apply to such a 
case. Returning to the judgment in A'u/ 
Kristo Bose v. Lyon Jp Co. (l) their Lord- 
ships conclude : “ Moreover there is no 

more hardship than in the converse case 
of a man resident in Calcutta, who there 
incurs a liability to another person resi¬ 
dent in Calcutta, who remains in Calcutta 
long enough for any suit against him to be 
barred by the Jaw prevailing in Calcutta 
as well as ordinarily in England, who 
.goes to , England and finds him¬ 
self liable to be sued there any time within’ 
six years. And this is exactly what hap- 
pened under theStatute of Anne in WiUioms] 
v. .Jones (3) . Itapprars, therefore, that 
provided the Court has juiisdiction, a suit 
would be in time provided that the defend¬ 
ant has not been within British India be¬ 
yond the time allowed by the Indian Law 
of limitation to bring the action. The 
appeal, therefore, must be allowed anc 
the suit returned to the lower Court to be 
decided on its merits. We express no opi¬ 
nion whatever with regard to the merits 
oi the case.. Clearly the contract having 
been made in a foreign territory, the rights 
Of the parties with regard to that contract 
would have to be determined according to 
the law of the country in which the contract 
was made The appellant is entitled to 
the costs of the appeal. The costs in the 
Court below will be costs in the cause. 

__ Appeal allowed. ■ 

(2) (1852) 5 M.I.A 231 = 8 Moor '4 — 

428 (P.C.). 001 Sar 

(3) (1811) 13 g»'( 439*12 R.R, 401 , 
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MACLEOD, C. J. AND FAWCETT, J. 


Ichalal Jag moh and as —Plaintiffs-Appel- 
lants 



tdago Sina Patim —Defendant-Respond¬ 
ents 


Second Appeal No. 369 of 1919, deci¬ 
ded on 5th August, 1920, from the decision 
of the Joint Judge, Thana, in Appeal 
No. 29 of 1918. 

Limitation Act, Arts. 139 and 144 -Plaintiff 
purchasing half field—Vendor remaining in pos¬ 
session under rent-note — Venior holding over and 
selling entire field - Plaintiff's suit for joint pos¬ 
session is governed by Art . 144. 

Where the plaintiff purchased half of a field 
but the vendor remained in possession under 
a reut-noto for one year executed on the same 
drvy, the vendor held over and afterwards sold 
the entire field to defendant and gave up 
possession in his favour, in a suit by plaintiff 
for possession of the moiety sold to him. 

Held , that the suit was governed by Art. 144 
and not by Art. 139. 

B. 8. Navalkar —for Appellants. 

A . G. Vesai and P . B. Shingne —for 
Respondent. 


Macleod, C. J.: —The p’aintiff ’sued to 
recover joint possession of the plaint 
land. Plaintiffs father purchased a joint 
half share in Survey No. 165, Plot No. 1, 
with other property from Bhiku Dharma 
and Anu Bhiku on the 22nd of August 

1903. On the same day Bniku and Anu 
passed a lea-e in favour of Jagmobandas 
in respect of the property mentioned in 
Exhibit 19 for a term of one year and 
agreed to pay the rent of Rs. 42. The 
term of the rent-note expired on the 22nd 
of August, 1904. On the 5th of March, 
1913, Bhiku Dharma, Hari Dnarma, Anu 
Bhiku and Sakharam Hari, sold the entire 
land, Survey No. 165, P.ot No. 1, to the 
defendant. This suit was filed on the 
28th of August, 1917. It has been dis¬ 
missed in both Courts on the ground that 
article 139 of the Indian Limitation Act 
applies and that when the term of the 
rent-note expired on the 22nd of August, 

1904, Bhiku and Anu held adversely to 
the landlord, and there was no evidence 
in the case from which a fresh tenancy 
could be inferred. 


The facts of this case are entirely 
different from the* facts in Ghaniri v. 
Daji Bhau (1). It must be remembered 
that in this case the tenants were the 
vendors who were tenants-in-common 
with two other persons of the plaint 
land and the fact that they held over 
would not in any way affect the plaintiffs 
right as purchaser under the sale-deed to 
sue for partition against his co-tenants-in- 
common. What might have happened if 
he had let a portion of the land which 
belonged to the tenancy-iu-common to an 
outsider who held over is a question 
which does not arise. In this case the 
plaintiff stood in the shoes of Bhiku and 
Anu who had a right of partition against 
the other members Hari and Sakharam, 
and it would depend upon the terms of the 
partition what portion of the tenancy-in¬ 
common would go to him on division. 
We think the case clearly comes under 
article 144 and not under article 139. 
The appeal must be allowed and the 
plaintiff’s suit decreed with costs. 

. Fawcett, J.: —I agree. In this suit the 
plaintiff stated his claim to recover joint 
possession of the plaint property not as a 
landlord, but as an owner, and although 
he does mention that the land was leased 
to the defendant’s predecessor-in-title, yet 
his claim was cleariy brought on the basis 
of his title as owner. Accordingly, although 
the tenancy may have determined, I do not 
think that the case can-properly be held to 
fall under article 139 ; and there being no 
other article applicable, it falls under the 
general article 144. That being so, the 
grounds on which the lower Courts have 
held the suit time-barred are, in my 
opinion, wrong. 

Appeal allowed . 

(1) (1900) 24 Bom. 504 = 2 Bom. L. R. 491. 
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Macleod, C. j. Pratt and 
Fawcett, JJ. 

Shvi Jagannath Vasudev Pundit Maha- 
raj —Applicant 

v. 

II. B. the Maharaja af Kolhapur and 
others —Opponents. 

Civil Application No. 388 of 1920, deci¬ 
ded on 14th July, 1920. 

(a) Civil P. C*, O, 25, R. 1 — R. 1 does not ap. 
ply to reference under Revenue Jurisdiction Act, 
S. 12. 


think that Order 25, rule 1 of the Civili 
Procedure Code applies as there is no suit! 
before the Court and the applicant can-J 
not derive any benefit from section] 
141 of the Code as these are not pro¬ 
ceedings within the meaning of the 
word in that section. The word 'proceed¬ 
ings’ in that section include only 
original matters in the nature of suits such 
as proceedings in probate, guar iianship and 
so forth, and it was held in Thakur Pershad 
v Sheikh Fakirullah (1) that that section 
did not apply to proceedings in execution. 
The rule, therefore, v. ill be discharged 
with costs. 


Order 26, R. 1 of the Civil P. C. does not 
apply to a reference under S. 12 of the Reve¬ 
nue Jurisdiction Act as there is no suit beforo 
the Court. [P. 463, C. 2.] 

(b) Civil P . <7., S. 741 —“ Proceeding ” 
means original matter in the nature of suits. 

The word “ proceedings “ in S. 141 includes 
only original matters in the nature of suits 
such as proceedings in probate, guardianship 
and so forth and that section does not apply 
to proceedings in execution. [17 All. 106 
(P. C), Foil.] [P, 463,0. 2.] 

• 9 

Bahadur ;7and S. R. BuJchle —for Appli¬ 
cant. 

Alvocate General —for Opponents. 

Judgment.:—This is a reference under 
section 12 of the Revenue Jurisdiction 
Act, the question having been referred by 
the Government of India through the 
Government of Bombay for the decision 
of the High Court. The last paragraph in 
section 12 says ** the costs (if any) conse- 
quent on any such reference shall be dealt 

withasthe High Court ineach case directs.” 

There are 3 parties to the Reference, 
and the third party has made an applica: 
tion to this Court that an order should be 
made that the 1st and 2nd parties should 
deposit in Court a sufficient* amount of 
money to cover the costs of the applicant 
consequent on the hearing of the reference. 
The ground for the application is that the 
1st and 2nd parties are residing outside 
British India ; that the 1st party is a Rul¬ 
ing Chief, and not amanable to the Juris¬ 
diction of the Municipal Courts in British 
India, and the 2nd party does not hold any 
property in British India-. The application 
is made under Order 25, rule 1 of the 
Civil Procedure Code ; and it is contended 
for the applicant that these proceedings 
are in the nature of a suit. We do not 


Rule discharged . 


0) (1«9S) 17 All. 106=22 I. A. 44 = 6 Sar. 626. 
( 1 \ 0 .) 
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Macleod, C. j. and Shah, J. 

K. 8f J. Cooper —Defendants-Appellants 

v. 

Macmillan and Co. —Plaintiffs-Respon¬ 
dents. 


O. C. J. Appeal No. 59 of 1921, decided 
on 13th October, 1921, from the decision 
of Fawcett, J. 

* Copyright—Selection from non-copyright 
hook is not entitled to protection—Use of Notes 
of other people in preparing one's own notes on a 
text is not illegal unless such use is unfair — 
To copy certain passages and omit others to 
reduce size is not abridgment. 

Per Macleod t C. J.— Skill and labour by them¬ 
selves will not make up for the want of origin¬ 
ality, while there is nothing original in picking 
out for publication portions'of a work which is 
not copyright. A few instances of similarity 
in the explanation of classical names does not 
necessarily constitute an infringement of copy 
right. In law a selection of passages from a 
non-copyright work is not entitled to protec¬ 
tion. 

Per Shah, J .—Any person writing notes onany 
text may fairly look at all the existing notes 
and so long as he does not make any use 
which may be called unfair be can use them in 
preparing his own independent notes. It is 
difficult to lay down any general rule on this 
poiDt. It must be decided as a question of 
fact in each case. The notes as a whole mast 
be considered. The word 'original* should be 
so construed as to giue to the person who has 
used his brain the benefit of that use as far as 
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possible. Independent labour mustbe apparent, 
and the reduction of the size of a work by 
copying some of its parts and omitting others, 
confers uo title to authorship ; and the 
result will not be an abridgment entitled to 
protection. To shorten a work by leaving 
out the unimportant parts is not to abridge 
it in a It-pal 6< nsc. To abridge in the legal 
sense of the word is to preserve tho substance, 
the essence of the work, in language suited to 
such a purpose ; language substantially 
different from that of the original. To make 
such an abridgment requires the exercise of 
the mind ; labour, skill and judgment are 
brought iuto play aud the result is not merely 

copying. 

To constitute a proper abridgment, the ar¬ 
rangement of the book abridged must be pre¬ 
served, the ideas must also be taken, and ex¬ 
pressed in language not copied, but condensed. 
To copy certain passages and omit others, so 
as to reduce the volume in bulk, is not such 
an abridgment as the Court would recognise 
as sufficiently original to protect the author. 

Setahad and B. J. Besai —for Appel¬ 
lants 

Colt man and M. V. Be<ai .—for Respond¬ 
ents. 

Macleod, C. J.:—This is an appeal 
from the decision of Fawcett, J., decreeing 
the plaintiffs’ cairn. 

The plaintiffs, a linn of publishers, had, 
in 1911, brou. lit out in England an 
abridged edition of North’s Translation of 
Plutarch’s Life of Alexander edited by a 
Mr. Parr, for the me of Secondary Schools. 

The abridgment wa< not effected by 
giving the substance of the original work 
in the language of the editor, hut by ex¬ 
cising various portions of the original work 
which were not considered suitable for the 
purpose for which the book was published. 
The portions which were retained were 
divided into an introduction and various 
Chapters, marginal notes were added and 
at places where original matter had been 
left out, transitional notes were inserted so 
as to link up the thread of the narrative. 
At the end there were a few pages of 
notes. 

On the 4th October, 1917 the Univer¬ 
sity of Bombay published a list of the Text 
Books in English prescribed for the Matri¬ 
culation Examination of 1919. Amongst 
them was ‘‘Plutarch’s Life of Alexander” 
translated by North (Macmillan a* Co.) 
The educational year would commence 
in March 1918 and any student who wish¬ 
ed to enter for the examination would 
ordinarily seek to buy the plaintiffs’ book. 
Sometime in November the defendants, 


who are also educational publishers, issued 
hand bills containing a list of the books 
published or about to be published by 
them for the Bombay Matriculation 1919. 
Amongst them was the following : “Plu¬ 
tarch’s Life.of Alexander (North’s Trans¬ 
lation abridged) edited with introduction, 
full notes, etc., by the Rev. A. Darby.” 
Beneath the list of books was this advert¬ 
isement :— 

“In response to (illegible) should bring out 
reliable annotated edition of English texts 
prescribed for the Bombay Matriculation 
examination, we have this time published 
such editions in the confident hope that they 
will prove equally useful to teachers and 
pupils. 

“These editions will be found more 
useful than any published in England asl 
having been specially prepared for Indian] 
pupils by those competent to understand] 
their needs; and in every respect morel 
reliable than similar editions brought out] 
in this country by editors more or less in I 
competent for the tasks they undertake ” 

This was clearly an invitation to pupils 
and teachers to purchase the defendants 
work instead of the plaintiffs,'. Mr. K.M. 
Cooper, a partner in the defendants’ firm, 
described how he came to publish the de¬ 
fendants’ book. He said that he came to 
know in October 1917 that the University 
had prescribed North’s Translation of Plu¬ 
tarch’s Life of Alexander as published by 
Macmillan & Co. He had a copy of plaint¬ 
iffs’ book and a copy of Rouse’s edition. 
He thought plaintiffs’ book had cut down 
the original too much, thus omitting many 
interesting episodes and passages which 
had particular reference to India. He asked 
Mr. Darby to help him by writing the 
notes. It is admitted that copy of plaintiffs 
book was sent to Mr. Darby and the first 
notes which Mr. Darby sent to the defen¬ 
dants referred to the pages in plaintiffs’ 
book. Afterwards Mr. Darby sent addi¬ 
tional notes on defendants’ book, but the 
defendants, apparently being in a hurry to 
publish their book, printed Mr. Darby’s 
notes in two parts Just as they received 
them. Owing to various circumstances be- 
yond their control, the plaintiffs were 
unable to get a sufficient number of copies 
of their book out to India in time for the 
commencement of the educational year, 
with the result that the defendants* book 
being then the only one available, the first 
edition was sold out. 




1921 


COOPER v. MACMILLAN & CO. (Mac)eod, C. J.) 


Bombay 465 


On the 20th June 1918, the plaintiffs 

wrote to the defendants complaining that 
the defendants had infringed the plaintiffs’ 
copyright in the plaintiffs’ book by publi¬ 
shing their book and asked defendants to 
furn-,sh them with certain particulars re¬ 
garding defendants’ bork, to deliver to the 
plaintiffs all copies remaining unsold, to 
pay to the plaintiffs the profits made by 

the sale of defendants’ book, to apologise 
for the infringement, and to undertake not 
to infringe thereafter the plaint ffV rights. 

The defendants replied that their abridg¬ 
ment was independent, and was the result 
of skill and labour of the editor who made 
if. There were material differences between 

the two abridgments. 

The plaint ; ffs filed this suit on the 30th 
October 1918 claiming an injunction, an 
account of the copies sold of defendants 
book, delivery of copies unsold, and the 
profit made by the defendants by way of 
damages. 

In their written statement the defendants 
denied that they had copied the text of the 
plaintiffs* work. They denied that there 
had been anyth ng original or peculiar in 
the method followed by the plaintiffs in 
abridging the various portions of the text. 
There was no other alternative left to any 
body abridging the text and deleting un¬ 
suitable portions but to adopt the method 
followed in the two abridgments. They 
denied that the additional matter was in¬ 
cluded by the defendants to avoid, if pos¬ 
sible, too close and direct an imitation of 
the plaintiffs’ work as alleged in the 
plaint. The defendants’ book was an 
independent abridgment and was the result 
of great skill and labour on their part and 
had the special features as detailed in 
paragraph II. 

The following issues were raised at the 
trial:— 

(1) Whether the plaintiffs as publishers 
of an abridged edition of Plutarch’s Life 
of Alexander were entitled to a copyright 
therein ? 

(2) Whether the publication of the 
plaintiffs was such original literaty work 
as was entitled to copyright? 

(3) Whether the defendants by their 
publication had infringed the copyright, if 
any, of the plaintiffs* publication ? 

The first issue was not pressed. 

The second and third issues were found 
in the affirmative. 

1921—B—59 


Evidence was taken at great length and 
in the most minute detail, much of which 
would have been found unnecessary if the 
question had first been considered how 
much of the plaintiffs’ b^ok was copy¬ 
right I think there can be no doubr that 
the defendants intended to publish a book 
which students should be encouraged to 
buy instead of the plaintiffs* book, and 
Mr Cooper’s denial of such an intention 
was obviously false. Put the impor'adt 
point to notice was that North’s Trans¬ 
lation of Plutarch’s Life of Alexander 
was available to anv one who wished to 
reprint it. When the p!aint : ffs 'cho^e for 
their book about half of the original 
translation, they were not abridging it in 
the legal sen<=e of the word, and 
looking at their text by itself, it could not, 
if published, have been considered an 
original literary work so as to be entitled 
to copyright. 

Skill and labour by themselves will not 
make up for the want of originality, while 
there is nothing original in picking out for 
publication portions of a work which is 
not copyright. 

Once this is recognised: the case is 
very much simplified. The original por¬ 
tions of the plaintiffs’ book are the mar¬ 
ginal and tran itional notes, and the notes 
at the enJ, while it may be ^aid that the 
division of the text into an introduction 
and various Chapters posse c ses some ele¬ 
ment of originality. There are also 
amongst the contents a map, an introduc¬ 
tion, an analysis of con ems chronologi¬ 
cal table, glossary and some test questions. 
Before us it was not contended that too 
defendants had been guilty of piracy with 
regard to the^-e. Admitting thit the 
plaintiffs were entitled to protection to 
this extent in what respect can it be sa d 
that the defendants* book infringes to 
plaintiffs’ rights ? The defendants have 
not divided their text their marginal notes 
are not the same as the plaint ffs*, and 
they have omitted the tran itional notes 
entirely. The annotations to the text at 
the end of the book remain. The defend¬ 
ants sent the plaintiffs’book with B’ackies* 
bonk and their own, with no name on it, 
to Mr. Darby, so that he might write notes, 
but they did not tell him which book was 
to be annotated. So Mr. Darby at first 
annotated the plaintiffs’ book as he knew 
that had been prescribed by the University, 
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and his notes necessarily referred to the 
pages in the plaintiffs’ book. 

When Mr. Darby was informed that the 
defend ints’ book was to be annotated, he 
wrot3 oat additional not^s for the addi¬ 
tional passages wh ; ch appeared in the 
defend m s’ text, but the defendants were 
so anxiaus to get th°ir book published that 
they prin ed Mr. D irby’s notes in two 
par's just as they were received. Now 
North’s Translation uses m°d seval English 
so that there are many expressions which 
would not be easily understood by Indian 
students and Mr. Darby’s main object in 
writing his notes w is to render these ex¬ 
press ons into modern English, while the 
usual information regnrdmg p’aces, per¬ 
sons and oeop'es and technical terms men- 
tiored in the text would necessarily have 
to be given. A minute comp irison be¬ 
tween Mr. Darby’s notes and those in the 
p aimiffV book resulted in the discovery 
that some of Mr. Darby’s notes of the 
latter class coincided with the plaintiffs* 
notes. Undoubtedly Mr. Darby had the 
plant ffs’ no es before him. In some cases 
ins ea 1 of going to a dictionary or other 
book of reference he may have saved him¬ 
self the trouble by.nccep ing the information 
given by the pla miffs’ notes, in other cases 
there might be a difficulty in using differ¬ 
ent languige to explain the same term. 
B it all the instances which co.ild be col¬ 
lected appe ir in an appen lix to the judg¬ 
ment and cons dering all the circumstances, 
it would be difficult to say that a few 
intince-of similarity in the explana¬ 
tion of classical names nece-s irdv cons¬ 
tituted an in ringement of plaintiffs* copy¬ 
right. Ano h>r of plaintiffs* complaints was 
that the d fendants, where it was neces¬ 
sity owing to the excision of a p is^ace in 
the origin il text to tran pose a word or 
two so thit their text should run smoothly, 

have adopted the *-ame method of trans¬ 
position as the p'aintiffs, but even if this 
were a legitimate cause of complaint it 
seems too triv al to be noticed. Admitting 
that the defeadan s were at liberty to ex¬ 
cise a particular passage which the p aint- 
iffs had excised, the alteration of a word 
or t voi i the passage imra»di itely follow¬ 
ing the excise 1 pas a^e would often follow 
as a matter of course. 

It seems to me that the plaintiffs \\ue 
exceedingly ill-advised in bringing this 
action unless they could satisfy the Court 


that in law a- selection of passages from 
a non copyright work was entitled to pro¬ 
tection, since the mainsiay of the r case 
was the fact that the defendants included 
in their text the whole of the passages 
selected by the plaintiffs for their text. 
Publications of selections from the clas¬ 
sical authrrs for the use of schools must 
be exceedingly numerous and if selection 
connoted originality, the ques ion would 
cer ainly be covered by authority. But it 
can easily be reduced to an absurdity, 
since »f B is entitled to reprint the whole 
of a non-copvright work, it would be very 
strange if A , because he has printed one- 
half, could restrain B from printing three- 
quarters. 

In my opinion the appeal should be 
allowed and the p'aintiffs* suit dismissed 
with costs in both Courts. 

Shah, J.: —The principal question in 
this appeal is whether the cop\right of 
the p’aintiffs in their publication, Exhi¬ 
bit B, is infringed by the defendants by 
their having published Exhibit E. 

Exhibit B is published by Macmillan & 
Co., Ltd., and edited by Mr Parr. In the 
main it is an abridgment of North’s Trans¬ 
lation of Plutarch’s Life of Alexander and 
is one of a series of books entitled " Eng¬ 
lish Literature for Secondary Schools.” 
The book contains (a) a map, (6) an intro¬ 
duction as to the book and its tran lators 
and as to Alexander’s place in hbtory, 
(c) an analysis of the contexts, (d) a 
chronological table giving the principal 
dates in Alexander’s life, (e) the 
text consisting of selected passages from 
North’s Translation, with marginal notes 
and a few short transitional notes, divided 
into a preface and six Chapters, (/) notes 
on the text, (rj) glossarv, and (M a few 
test questions on each Chapter. This book 
was originally published in England in 
1911, and it was presciibed by the Uni¬ 
versity of Bombiy in October 1917 as a 
text-book for the Matriculation Examina¬ 
tion of 1919. 

The de'endants published Exhibit E in 
Janu <ry 1918, which is another abridgment 
of the same original work. The book is 
styl-d Plutarch*< Life of Alexander, North's 
Transition, with notes prepared by Mr. 
Darby. The book contains (a) a state¬ 
ment of the contents, ( b) an introduction 
divided inco sections as to the author, the 


1921 


COOPER V. MACMILLAS & CO. (Shah, ].) 


Bombay 467 


translator, Phillip of Ma c edon, a sketch of 
Alexander’s career, the character of Alex¬ 
ander, (c) the text consisting of selected 
passages, which in faccincluie all the pas¬ 
sages selected by Mr. Parr for the plaint¬ 
iffs' publication and certain other passages 
from North’s Translation, with marginal 
notes, W) notes and additional notes, (e) a 
summary, and if) a map. The defendants 
thought of having another abridgment like 
the plaintiffs’ book of the same work in 
November 1917 after the University notifi¬ 
cation was out, and they published Exhi¬ 
bit E with the notes by Mr. Darby. 

1 have given a brief description cf the two 
books above, but in order to have a clear 
idea thereof it is necessary to have the 
books before oneself. In spite of the argu¬ 
ment of the appellants to the contrary, I 
do not feel any doubt as to the fact that 
the de f endants had used the plaint ffs’ bock 
along with the original book (North's 
Translation) in selecting the passages for 
their publication and it was a part of their 
idea, it seems to me, to have another 
abridgment which would include the whole 
of the text in Exhibit B. The notes were 
undoubtedly prepared originally on the 
text as appearing in Exhibit B and sup¬ 
plemented with additional notes on the 
passages appearing in Exhibit E but not 
in Exhibit B. 

The object of the defendants in pre¬ 
paring and publishing this book is not very 
material ; but 1 agree with the conclusion 
of the Trial Court on this point that it was 
inten led to serve as a substitute for the 
publication Exhibit B. Whether it could 
have served as a substitute to the students 
is another ma ter; and, had it not been for 
the accident that the copies of the plaint¬ 
iffs’ publication were not available to the 
students at ;the commencement of the 
school year in or about March 1918 in the 
Indian market, it is very doubtful whether 
the work could have been so easily sold as 
a substitute. In any case the notes and 
the text published by the defendants 
would undoubtedly enter into competiiipn 
with the plaintiffs* publication so far as 
the sale among the students reading for 
the University Examination is concerned. 
These are questions which ready do not 
affect the decision on the principal point 
that arises for consideration in this appeal. 

The question is whether the copyright 
of the plaintiffs is infringed by the defend- 


dants. It may be stated at once that so 
far as the parts of the two publications 
other than the texts and the notes are 
concerned, it is not suggested that there 
has been any infringement of the copyright. 
The map, which has been referred to in 
the judgment of the Trial Court, was not 
relied upon before us on this point, and 
as I read the judgment of the Trial Court, 
the map forms no part of the subject- 
matter of the plaintiffs’ copyright. The 
introductions are d fferent in the two books. 
The marginal notes are different. The 
transitional notes in the plaintiffs’ book 
are not reproduced in the defendants’ 
book ; nor is the division cf the text into 
Chapters in the plaintiffs’ book followed 
in the defendants’ book. The p’aintiffs’ 
case rests on the use 5-aid to have been 
made of the text and the notes in 
Exhibit B by the defendants in pieparing 
Exhibit E. 

I shall first deal with the notes. It is 
not disputed and cannot be disputed that 
it was open to the defendants to publish 
notes suited to the requirements of the 
Indian students on the text of Exhibit B 
so long as no unfair use of the notes ap¬ 
pearing in Exhibit B was made. The 
notes were undoubtedly prepared by Mr. 
Darby and I do not feel any doubt that 
he had the plaintiffs’ publication before 
him, which would necessarily include the 
notes prepared by Mr. Parr/ The notes 
prepared by Mr. Darby are very copious 
and full and extend over more than sixty 
printed pages The additional notes run 
over about eight pages. There is no com¬ 
plaint about the additional notes, as they 
relates to matter not included in the text 

published by the plaintiffs. 

The other notes include the points 
touched in the notes prepared by Mr. P a rr. 
It must be remembered, however, that the 
notes by Mr. Parr are largely confined to 
proper names; and any person writing fresh 
notes would necessarily have to include the 
best part of the points touched by Mr. 
Parr. Without having any means of know¬ 
ing the personal equipment of the annota¬ 
tor and his aptitude for the task, it is not 
easy to say how far Mr. Darby made an 
unfair or improper use of Mr. Parr’s notes. 
Any annotator having sufficient familiarity 
with the ancient history and mythology 0 f 
Greece would be able to reproduce the 
substance of the notes by Mr. Parr. The 
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notes are very elementary and without 
attributing undue ignorance of his subject 
to Mr. Darby, it is not reasonably possible 
to hold that he made what may be justh 
described as an unfair use of the notes by 
Mr. Parr. I do not see any good reason 
to doubt that Mr. Darby’s notes were in 
the main prepared by means of his own 
knowledge and judgment, of course 
referring to such materials as are open to 
all readers and writers. I do not doubt 
that he referred to Mr. Parr’s notes. 
But any per-on writing notes on any text 
may fairly look at all the existing notes 
and so long as he does not make any use 
which may be called unfair, he can use 
them in preparing his own independent 
notes. It is difficult and not desirable to 
lay down any general rule on this point. 
It must be decided as a question of fact in 
each case. It seems to me that the learned 
Trial Judge has gone too far in holding 
that the fact that Mr. Darby has added a 
lot of notes and certainly improved the 
annotations for the purpose of the use of 
the text by an Indian school boy is 
irrelevant. I think that we ought to con¬ 
sider the notes as a whole, and taking 
into consideration the nature and the 
extent of the use of the one in preparing 
the other as indicated by the materials on 
the record, we have to see wheiher the use 
is unfair or not. In point of bulk and the 
nature of the notes, Mr. Darby notes form 
an independent work, and simply because 
they include the best part of Mr. Parr’s 
notes which are very short and elementary, 
I do not think that any unfair use of Mr. 
Parr’s notes can be said to have been 
made by Mr. Darby. It is not without 
significance that the notes as such were 
not relied upon in the plaint as constitu¬ 
ting an infringement ; and though they 
were relied upon in the argument before 
us as in the Trial Court, the learned Counsel 
for the pla ; ntiffs-respondents principally 
relied upon the publication of the text as 
constiiut.ng the infringement of the copy¬ 
right After a careful consideration of the 
judgment of the Trial Court as also of the 
arguments and the notes in question, I take 
the fame view of the inclusion of Mr. 
Parr’s notes in the defendants’ publication 
as Wilson, J., took in Macmillan v. Suresh 
Chunder Deb (l) of Mr. Palgrave’s notes 


(1) (1890) 17 Cal. 961. 
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in relation to the publication by the de¬ 
fendant in that case. 

This brings me to the question whether 
there has been any infringement of the 
right in respect of the text. The few facts 
about the tex f are that both purport to be 
abridgments of North’s Translation of Plut¬ 
arch’s Life of Alexander the Great. It 
has been stated by the Counsel for the 
parties before us that roughly the plaintiffs* 
text contains about twenty thousand words, 
that the defendants* text contains about 
twenty seven thousand words and that the 
original translation by North (Exhibit F) 
contains about forty thousand words. The 
learned Trial Judge makes the following 
observations as regards the additional pas¬ 
sages in the defendants’ book :— 

“Then no doubt it is the fact that in Exhibit 
E there are some additional passages. These 
are mostly short passages, for out of twenty 
seven in all, fifteen are under ten lines ; seven 
are between eleven and twenty lines ; four 
between twenty-one and forty lines, while one 
is of sixty-five lines*. 

Thus the defendants' publication con¬ 
tains all the passages in the plaintiffs* text 
and some more. They are taken word for 
word from the original translation by North 
of Plutarch’s Life of Alexander the Great. 
In neither case is there any attempt at real 
abridgment in the language of the abridger, 
but the texts are practically quotations from 
the original work. As tegards the text 
published by the plaintiffs there can be no 
doubt that there has been an infringement 
of the copyright, if there could be any copy 
right in respect of the text. I am, however, 
not satisfied that there could be any copy¬ 
right in respect of thete-.t published by the 
plaintiffs, which contains selected passages 
word for word from North's Translation. I 
need not refer to the very few expressions 
used by way of introducing some passages 
in the text (Exhibit B) as they form no Ma¬ 
terial part of the text, which consists of 
certain passage copied from North's Trans¬ 
lation. It is common ground that there is 
no copyright in North's Translation of 
Plutarch’s Life of Alexander and that it is 
open to any one to reproduce the whole of 
the translation. The question then is whe¬ 
ther there can be any copyright in respect 
of matter which is word for word part of a 
non-copyright work. North's Translation 
in question is open to anybody to copy in 
patt or in whole as he pleases. The plain¬ 
tiffs have copied it in part and the defend- 
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ants have copied it in part which includes 
the part copied by the plaintiffs. 

The section defining “copyright” requires, 
so far as the point under consideration is 
concerned, that it must be ‘original literary 
work’. It is not a matter of any moment 
in this case whether the use of the word 
‘original* in the Statute of 1911 has made 
any alteration in the law as it existed be¬ 
fore. But it has to be determined whether 
the passages selected from one book, like 
North*s Translation of Plutarch’s Life of 

Alexander,can be treated as original literary 
work. I do not deny that some mental 
labour, skill, and judgment are needed to 
select passages for the use of schoolboys. 
But at the same time it must be remem¬ 
bered that that by itself i^ not necessarily 
sufficient to constitute what one may call 
original work. The matter for all practical 
purposes remains the matter contained in 
North s Translation, There is no decided 
case which can be said to cover a case 
like the one before us. The cases which 
Mr. Coltman has referred to and relied 
upon do not help us in deciding the present 
case., I fully recognise that the word ‘ori¬ 
ginal should be so construed as to give to 
the person who has used his brain the 
benefit of that use as far as possible ; but 
unless the word is to be completely divested 
of its plain and natural meaning, I find it 
difficult to hold that the matter, which is 
word for word taken from North’s Trans¬ 
lation, though only partially, consti¬ 
tutes an original work. 

There have been decisions to the effect 
that selections made by an author from 
different authors may well form the sub¬ 
ject-matter of copyright. Palgrave’s 
Golden Treasury affords an instance in 
point. But such works stand on a diffe¬ 
rent footing. In the case of an abridgment 
it seems to me that the following observa¬ 
tions at pages 64 and 158 of Coppinger’s 

Law of Copyright (5th edition) are in 
point.— 

‘ Independent labour must be apparent, and 
the reduction of the size of a work by copying 
some of its parts and omitting others, con¬ 
fers no like to authorship ; and the result will 
not be an abridgment entitled to protection. 

To shorten a work by leaving out the unim¬ 
portant parts is not to abridge it in a legal 
sense. To abridge in the legal sense of the 
word is to preserve the substance, the essence 
of the work, in language suited to such 
a purpose ; language substantially differ- 
ont from tbftt of the original. To make such 
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an abridgment requires the exercise of the 
mind ; labour, skill and judgment are brought 

ing° ^ anC ^ re8U ^ i* not merely copy 

To constitute a proper abridgment, the 
arrangement of the book abridged must be pre¬ 
served, the ideas must also be tak< n, and ex¬ 
pressed in language not copied, but condensed. 
io C0 Py certain passages and omit others, so 
as to reduce the volume in bulk, is not such an 

abridgment as the Court would recognise as 

sumciently original to protect the author.” 

Applying this test, and I think that is 
the text which ought to be applied, to the 
text in question, it is clear that the text in 

Exhibit B cannot be treated as being en¬ 
titled to any protection. 

It is true that the defendants have not ac¬ 
cepted this position with reference to their 
own abridgment. But that can make no 
difference in the case. It may be that their 
own abridgment, such as it is, is notan 
original literary work’ within the meaning 
of the Copyright Act. That, however, does 
not prevent them from showing that they 
have not infringed any copyright by copying 
either from North’s Translation or from the 
text of the plaintiffs’ publication. I do not 
say that the plaintiffs’ book as a whole is 
not entitled to protection against any in¬ 
fringement of the copyright. But in the 
present case as the infringement complain¬ 
ed of, apart from the notes with which I 
have already dealt, is the unfair use made 
of the text of Exhibit B and as that text 

is not protected under the Statute, there 
is no infringement of the copyright- I, 
therefore, concur in the order proposed bv 
my Lord the Chief Justice. 

A/jpeal allowed. 
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MACLEOD, C.J. AND FAWCETT, J. 

Rukhmabai —Plain tiff-Appellant 

v. 

Ramchandra Vasudev Rotithor and 
others —Defendants-Respondents. 

Second Appeal No. 211 of 1919, decid¬ 
ed on 23rd September, 1920, from the 
decision of the Dist. J. f Satara, in Appeal 
No. 558 of 1917. 

•(a) Adverse possession—“Decree-holder getting 
into possession without execution—Possession 
must be aseribed to the decree. 

If a decree-holder obtains possession of pro¬ 
perty about which a decree has been passed in 
his favour, his possession would be ascribed 
to the decree and the other party can turn 
him out if he can show that he has acquired a 
good title thereto against the world before 
the decree-holder enters into possession. 

IP. 470, C. 2] 

*(b) Adverse possession—Judgment-debtor re¬ 
maining in possession awaiting execution—He 
cannot claim to hold adversely to the world . 

When a decree has been passed against a 
person in possession directing him to give up 
possession to the successful party, and the 
former remains in possession waiting for exe¬ 
cution, then it cannot bo said that that party 
is holding adversely to the world, although all 
the time the period of limitation is running 
oat against the successful decree-holder. Oue 
must assume that the person against whom 
decree for possession has been passed recog¬ 
nises the decree, and is not prepared to take 
up the position that the decree is not binding 
against him and though such a person remains- 
in possession until execution proceedings are 
taken, he cannot thereby assert that he has a 
title against the decree. |P. 470, C. 2] 

P.B. Shinr/tie —for Appellant. 

V. D. Limaye —for Respondents. 

Judgment.— We think the decree of 
the lower Appellate Court was correct. 
With regard to the suit property a decree 
was passed on the 29th of May 1896 
which directed that Yeshwant, a nephew 
of Atmaram, the husband of plaintiff No. 1 
should take one-third portion by partition. 
Execution proceedings were taken, but for 
some reason or other were not prosecuted, 
wit £> at Sur¬ 


vey Number remained in the possession of 
Atmaram’s widow till October 1911, when 
the defendants who were the heirs of 
Yeshwant got into possession. Now, it 
may be that at that time execution of the 
decree was barred. But if without exe¬ 
cution the successors of Yeshwant got into 
possession, then their possession would be 
ascribed to the decree, and the present 
plaintiff could only turn them-.out if she 
could show that she had acquired a goodl 
title against the world before they got into] 
possession. She might show that she had] 
acquired a title by adverse possession* 
But she could only do so by asserting that 
time began to run against Yeshwant the 
moment the decree was passed. Such a 
contention shows a confusion in the mind 
of the appellant between time running 
against the execution of a decree, and time 
running in favour of a person in possession 
of property. When a decree has been 
passed against a person in possession direc¬ 
ting him to give up possession to the 
successful party, and the former remains 
in possession waiting for execution, then it 
cannot be said that that party is holding] 
adversely to the world, although all the| 
time the period of limitation was runningj 
out against the successful decree-holder.I 
As we stated in a recent decision, we mustj 
assume that the person against whom the! 
decree for possession has been passed! 
recognises the decree, and is not prepared] 
to take up the position that the decree is) 
not binding against him. It can safely be] 
presumed that such a person remains ini 
possession until execution proceedings are 
taken, but does not thereby assert that he 
has a title against the decree. Therefore, 
as in this case the heirs of Yeshwant got 
into possession, they were entitled to 
remain there, as the plaintiff cannot show 
that she had been in possession adversely 
against the world for twelve years. The 
appeal, therefore, must be dismissed with 
costs. 

Appeal dismissed- 
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THE END. 
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